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Pimers  of  Mumcipal  Corporations  and  their  Officers. 

The  powers  of  municipal  corporations,  and  of  their  officers, 
have  been  the  subjects  of  frequent  discussion  in  the  courts  of 
the  United  States  during  the  last  few  years.  Until  recently  no  dis- 
tinction seems  to  have  been  made  between  such  corporations  and 
private  corporations  created  for  private  gain.  Reasoning  from 
analogy  the  courts  were  inclined  to  hold  that  the  same  principles 
applied  to  both  public  and  private  corporations;  that  the  powers 
conceded  to  the  latter  class  belonged  equally  to  the  other  as  corpo- 
porations;  and  that  where  the  officers  of  private  corporations  could 
bind  their  corporations  by  their  acts  without  express  authority,  or 
even  against  express  authority,  a  like  power  must  belong  to  the  of- 
ficers of  public  corporations.  Gradually  the  courts  have  seen  cause 
to  doubt  the  correctness  of  the  amalogy,  and  have  been  widening 
the  line  of  distinction  between  the  two.  It  will  be  the  object  of  this 
paper  to  pass  in  review  the  recent  decisions,  and  to  ascertain,  if  we 
can,  whether  any  and  what  principles  have  been  definitely  settled 
by  them  upon  the  following  points : — 

1.  Has  a  municipal  corporation  the  power,  without  express 
legislative  authority,  to  borrow  money  for  any  of  the  purposes  of 
its  incorporation  ? 

2.  Has  it  the  power,  without  express  legislative  authority,  to 
issue  its  paper  clothed  with  all  the  attributes  of  negotiability  ? 

3.  Conceding  the  affirmative  of  these  two  queries,  can  the  exec- 
utive officers  of  a  municipal  corporation  borrow  money,  or  issi>  3  ne- 
void I. — 1 
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gotiable  securities^  for  the  corporation,  so  as  to  bind  it,  without  "or- 
dinance"; that  is  to  say,  without  express  authority  from  the  legis- 
lative department  of  the  corporate  government  in  its  collective  offi- 
cial capacity  ? 

The  weight  of  authority  seems  to  be  in  the  affirmative  of  each  of 
these  propositions  so  far  as  private  corporations  are  concerned.  Such 
corporations  may  borrow  money  and  issue  negotiable  securities  for 
corporation  purposes.  And  the  officers  of  such  corporations  may, 
under  circumstances,  bind  their  principals  without  express  authority, 
or  <iven  against  positive  instructions,  Farm/r^s  Bank  vs.  Butcher^s 
Bank,  14  N.  Y.,  623;  Merchini's  Bank  vs.  StaOi  Bank,  10  Wall,  604. 

The  principle  which  underlies  these  decisions  is,  that  private'  cor- 
porations, when  once  created,  are  like  individuals,  and  may  exercise 
the  ordinary  powers  of  individuals  in  carrying  out  the  purposes  of 
their  organization,  and  will  be  bound  by  thq  acts  of  its  officers  as 
an  individual  would  be  by  the  acts  of  his  agents.  If  the  officer  be 
held  out  to  the  world  as  clothed  with  certain  general  authority,  any 
act  of  his  within  the  scope  of  such  general  authority  will  be  binding 
upon  the  corporation,  although  he  may  have  positive  instructions  in 
the  particular  act  to  the  contrary,  for  the  public  have  no  means  of 
ascertaining  the  restrictions,  and  are  not  bound  to  take  notice  of  the 
specific  authority  under  which  the  officer  should  act.  The  proceedings 
of  the  Directors,  or  other  governing  body  of  private  corporations,  are 
not  open  to  the  public,  nor  are  they  ordinarily  required  to  be  made 
public.  Persons  who  deal  with  such  corporations  have  a  right  to 
jiresume  that  the  officers  are  clothed  with  all  the  powers  necessary 
to  perfect  tlie  acts,  and  carry  on  the  business  usually  transacted  by 
them.  The  charters  of  such  corporations  do  not  usually  prescribe 
the  mode  in  which,  as  between  the  corporation  and  the  public,  the 
corporation  shall  do  particular  acts ;  nor  do  they  make  it  the  duty 
of  the  public,  at  their  peril,  to  take  notice  of  the  directions  of  the 
governing  body  to  its  subordinates. 

And  herein  lies  the  leading  distinction  between  public  and  private 
corporations.  The  charters  of  municipal  corporations  usually  pro- 
vide that  the  powers  conferred  shall  be  exercised  by  ordinance,  or 
enactment  of  the  legislative  department ;  and  that  these  ordinances 
shall  be  published,  or,  at  any  rate,  open  to  the  inspection  of  the  pub- 
lic. And  without  any  positive  provisions  on  the  subject,  it  seems 
to  follow  from  the  very  nature  and  object  of  such  corporations,  as 
arms  of  the  government,  that  they  should  proceed  in  analogy  to  the 
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government  itself,  by  the  enactment  of  laws,  and  the  publication 
thereof.  Such  ordinances  legally  passed  and  published  have  all 
the  force  and  effect  of  statutes.  *  *  Enactments  of  this  kind,"  says 
Seclgwick,  Stat,  and  Const.  Law,  p.  462,  "within  the  sphere  of  their 
authority,  have  all  the  force  of  statutes.''  Again,  he  says,  p.  473, 
that  a  statute  of  a  local  or  municipal  character  is  as  fatal  to  the  va- 
lidity of  all  contracts  based  on  a  violation  of  it,  as  if  the  act  be  one 
of  a  general  character;  and  a  corporation  ordinance  is  equally  effica- 

Cf'OUSn 

It  will  be  found,  we  think,  that  much  of  the  apparent  discrepancy 
in  the  authorities  has  been  occasioned  by  not  always  bearing  in  mind 
this  distinction.  When  the  cases  come  to  be  accurately  examined, 
and  the  points  actually  decided  separated  from  the  argument  or  dicta 
of  the  judges,  it  will  also  be  found  that  there  are  very  few  not  en- 
tirely reconcilable  in  principle,  when  read  by  the  light  thus  set 
before  us.  The  corporate  powers  of  a  municipal  corporation  can 
only  be  exercised  by  its  legislative  department,  and  the  corporation 
can  only  be  bound  ex  oordractu  by  the  act  of  that  department.  The 
officers  of  the  municipality,  unlike  the  officers  of  private  corpora- 
tions, are,  like  the  officers  of  the  general  government  or  the  officers 
of  the  State  governments,  merely  ministerial  to  carry  out  the  will  of 
the  legislature,  and  can  not  charge  the  corporation  except  by  its  ex- 
press authority.  And  all  persons  who  deal  with  the  corporation,  or 
its  officers,  are  bound  at  their  peril  to  know  whether  an  act  is  au- 
thorized, for  the  proceedings  are  open  to  the  public,  and  its  ordinan- 
ces have  all  the  force  and  effect  of  statutes. 

The  argument  in  favor  of  the  power  of  a  municipal  corporation 
to  borrow  money,  and  to  issue  negotiable  securities,  starts  out  with 
the  general  proposition  of  Ang.  &  A.  on  Corp.,  §  257,  thus  enunciat- 
ed: "In  general,  an  express  authority  is  not  indispensable  to  confer 
upon  a  corj)oration  the  right  to  borrow  money,  to  deal  in  credit,  or 
become  drawer,  endorser,  or  acceptor  of  a  bill  of  exchange,  or  to  be- 
ci)me  a  party  to  any  other  negotiable  paper.  It  is  sufficient  if  it  be 
implied  as  the  usual  and  proper  means  to  accomplish  the  purposes 
of  the  charter" — citing  a  number  of  authorities,  only  two  of  which 
are  cases  of  municipal  corporations :  7  Ohio,  31,  and  4  Hill,  263. 
The  learned  author  adds  in  the  same  section  :  '^  Where,  however,  the 
drawing,  endorsing,  or  accepting  such  bills  is  obviously  foreign  to  the 
purposes  of  the  charter,  or  repugnant  thereto,  the  act  becomes  a  nul- 
lity and  not  binding  on  the  corporation."     This  qualification  is  very 
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material  in  view  of  the  purposes  of  pablic  municipal  corporatioDS,  and 
the  marked  difference  between  the  relation  of  the  officers  of  such  a 
corporation  to  their  corporators,  and  the  relation  of  the  officers  of 
private  corporations  to  their  corporators.  The  purpose  of  a  mu- 
nicipal corporation  is  governmental.  The  purpose  of  a  private  cor- 
poration is  individual  gain.  The  corporators  of  a  municipality  elect 
their  officers  for  a  term  of  office  to  discharge  functions  of  a  public 
nature,  and  strictly  analogous  to  those  of  the  officers  of  government. 
The  corporators  of  a  private  corporation  elect  officers  to  perform 
duties  of  an  entirely  different  character,  and  analogous  to  those  of 
the  agents  of  an  individual.  It  is  difficult  to  conceive  of  a  private 
incorporation  for  purposes  of  individual  profit,  where  the  bx^rrowing 
of  money  and  the  execution  of  negotiable  securities  would  be  foreign 
to  its  purposes,  or  repugnant  thereto.  And  it  is  equally  difficult  to 
conceive  of  a  public  corporation,  created  for  governmental  purposes, 
where  the  borrowing  of  mobey  or  the  execution  of  negotiable  secu- 
rities is  not  foreign  to  its  purposes  or  repugnant  thereto.  Ordina- 
rily, the  money  raised  by  taxation,  and  orders  upon  the  treasury,  are 
the  only  modes  of  raising  or  paying  money  necessary  or  proper  for 
such  corporations.  Express  authority  from  the  Legislature  seems 
essential  to  authorize  a  resort  to  any  other  mode. 

The  general  principle  enunciated  as  above  in  a  treatise  professedly 
on  private  corporations,  is  borne  out  by  the  authorities  so  far  as  such 
corporations  are  concerned.  The  Supreme  Court  of  Tennessee  was 
one  of  the  earliest  of  those  Courts  by  whom  this  doctrine  has  been 
declared,  and  that,  too,  against  a  very  strong  argument  by  Chancel- 
lor Kent  to  the  contrary :  Union  Bank  vs.  Jacobs,  6  Hum.,  515. 
But  it  does  not  follow  that  this  doctrine  either  has  been,  or  ought  to 
be,  applied  to  municipal  corporations.  Private  corporations  are  gen- 
erally, and  always  where  their  powers  have  been  construed  liberally 
in  regard  to  borrowing  money  or  making  negotiable  securities,  mere 
organizations  for  private  emolument,  to  carry  on  a  business  by  a 
combination  of  capital,  and  under  special  privileges  which  any  indi- 
vidual would  have  the  right  to  undertake.  There  is  no  particular 
reason  why  the  corporate  entity  in  such  cases,  should  not  be  allowed 
to  do  all  that  the  individual  might  do  for  like  purposes.  But  it  is 
altogether  different  with  municipal  cor|)orations.  They  are  created 
for  public  purposes  which  no  individual  could  do,  or  could  be  au- 
thorized by  law  to  do.  They  are  arms  of  the  State  government^ 
branches  of  the  State  sovereignty,  created  for  governmental  purposes. 
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Its  officers  are,  like  the  officers  of  the  State  government,  clothed  with 
only  such  power  as  the  organic  law,  (the  charter,)  or  the  law  of  the 
corporate  legislature  (the  Board  of  Aldermen  or  City  Council)  may 
confer  upon  them.  They  can  do  nothing  without  positive  law  from 
the  one  source  or  the  other.  Their  acts  are  otherwise  idlra  vires  and 
void.     All  the  authorities  recognize  these  distinctions. 

Let  us  now  see  what  are  the  general  principles  recognized  by  the 
authorities,  and  which  may  be  considered  as  settled  in  regard  to  the 
general  powers  of  municipal  bodies,  and  the  mode  of  exercising 
them  "Powers  of  municipal  corporations  are  express  or  implied. 
Implied  powers  are  such  as  are  necessary  in  order  to  carry  into  eflect 
those  expressly  granted,  and  which  must,  therefore,  be  presumed  to 
have  been  within  the  intention  of  the  legislative  grant ":  Cooley  on 
Const.  Lim.;  194.  All  powers  not  expressly  granted,  or  necessary  to 
carry  out  those  powers,  are  denied :  Cook  &  Steadinan  vs.  Sumner 
Man.  Co.,  1  Sneed,  698 ;  Mch/)l  vs.  NashviUe,  9  H.,  263 ;  4  Cold., 
406 ;  1  Kans.,  432 ;  8  Ind.,  34 ;  1  Clark  Ch.,  223 ;  30  Ala.,  N.  S., 
461;  14  Me.,  375;  32  Conn.,  118,  131;  22  Conn.,  552;  51  Me., 
174,  608;  53  Me.,  446;  45  N.  H.,  7;  13  Ohio  St.,  311. 

A  town,  in  the  New  England  sense,  in  its  corporate  capacity,  will 
not  be  bound  even  by  the  express  vote  of  the  majority,  to  the  per- 
formance of  contracts,  or  other  legal  duties  not  coming  within  the 
scope  of  the  object  and  purposes  for*  which  it  was  incorporated :  13 
Mass.,  272;  16  Ind.,  48;  11  Pick.,  396;  1  Met.,  284;  6  Allen, 
152;  12  Cush.,  103;  22  Conn.,  552. 

"The  powers  conferred  upon  municipalities  must  be  construed 
with  reference  to  the  object  of  their  creation,  namely,  as  agencies 
of  the  State  in  local  government.  The  State  can  create  them  for  no 
other  purpose,  and  it  can  confer  powers  of  government  to  no  other 
end,  without  coming  in  conflict  with  the  Constitutional  maxim 
that  legislative  powers  can  not  be  delegated":  Cooley  on  Const- 
Limitations,  211. 

Nor  can  the  Legislature  clothe  a  municipal  corporation  in  the 
State  of  Tennessee,  with  any  power  which  is  not  a  corporate  purpose : 
1  Sn.,  698,  ut  supra,  with  the  comment  of  Caruthers,  J.,  page  663. 

The  rule  is  general,  and  applicable  to  the  corporate  authorities 
of  all  municipal  bodies,  that  where  the  mode  in  which  their  power 
on  any  given  subject  can  be  exercised  is  prescribed  by  their  charter, 
the  mode  must  be  followed.  If  not  done  in  the  manner  prescribed, 
the  act  is  a  mere  nullity :  ZoUman  vs.  San  Francisco,  20  Cal.,  96 ; 
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McSpeden  vs.  Mayor  of  New  York,  7  Bosw.,  601;  20  How.  Pr.,  395 ; 
Abb.  Corp.  Dig.,  869 ;  City  of  Leavenicorih  vs.  Rankin,  2  Kans., 
367,  371;  16  Ind.,  227;  7  Gray,  12;  Abb.  Corp.  Dig.,  622;  Cob- 
ley  on  Const.  Lim.,  196. 

A  municipal  corporation  can  not  delegate  the  powers,  which  must 

be  exercised  by  its  l^islative  branch,  to  any  of  its  officers  or  agents : 

WhyU  vs.  Nashville^  2  Swan,  364 ;  Oakland  vs.  Carpenter,  13  Cal., 

540;  Smith  vs.   Morse,  2  Cal.,  524;  Cooley  on  Const.   Lim.,  204; 

Sedgwick  Stat.  L.,  164. 

The  power  of  expending  money  for  public  purposes  in  municipal 
corporations  is  lodged  with  the  Irgist/dlve,  and  not  the  executive  au- 
thorities, and  must  be  exercised  by  orlinince  legally  enndedi  City  of 
Ptiilidttphia  vs.  FUmigen,  47  Penn.  St.  Rep.,  21.  "  The  power  to 
contract  is  essentially  a  power  to  disburse.  A  valid  contract  is  un- 
controllable, demanding  its  performance  at  the  hands  of  the  judi- 
ciary, and  calling  to  their  aid  the  whole  power  of  the  government. 
It  is  manifest,  therefore,  that  an  independent,  uncontrolled  power  to 
contract  resting  in  the  several  departments,  or  chief  officers  of  the 
city,  would,  in  effect,  take  the  control  of  their  own  finances  out  of  the 
hands  of  the  people  themselves,  and  lodge  it  where  it  would  be  liable 
to  the  most  pernicious  abuses  by  extravagance,  favoritism,  and  ille- 
gal expenditure":  47  Penn.  St.,  23;  and  see  Peterson  vs.  Mayor 
&c.,of  New  York,  17  New  York,  454;  Johnson  vs.  City  of  Philadel- 
phia, 47  Penn.,  382. 

'^Municipal  corporations  can  exercise  only  conferred  powers,  and 
must  exercise  them  according  to  prescribed  rules.  The  charters  of 
such  corporations  are  public  laws ;  their  ordinances  are  published 
before  taking  effect ;  and  all  their  business  is  conducted  in  the  most 
public  manner.  All  persons  can  inform  themselves  of  their  pow- 
ers and  the  manner  in  which  they  are  to  be  exercised ;  and  if  they 
propose  to  contract  with  them,  are  bound  so  to  inform  themselves  at 
their  peril'^:  City  of  Leavenworth  vs.  Rankin,  2  Kans.,  357,  371 ; 
and  see  Mayor  and  C.  C.  of  Baltimore  vs.  Esclibadi,  18  Md.,  276 ; 
47  Penn.,  23,  and  382  ut  supra. 

Where,  therefore,  a  contract  required  by  the  municipal  charter  to 
be  made  by  the  Common  Council,  was  made  by  a  special  committee 
of  that  body,  it  was  held  that  not  only  was  this  contract  invalid,  but 
that  it  could  not  be  validated  by  any  subsequent  action  of  the  Com- 
mon Council :  20  Cal.,  96,  ut  supra ;  and  see  2  Kan.,  357.  And  so 
of  a  notice  to  the  owner  of  a  lot  to  build  foot  pavements,  which  the 
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charter  provides  shall  be  fixed  by  ordinance,  the  City  Counoil  can  not 
delegate  this  power  to  some  of  its  members :  2  Swan,  364. 

And  where  a  contract,  under  which  work  was  done  for  a  munici- 
pal corporation,  is  void  because  entered  into  in  violation  of  the  char- 
ter, the  contractor  cannot  recover  for  the  work  in  any  form,  neither 
under  the  contract,  nor  upon  a  quantum  meruit :  Brady  vs.  Mayor, 
Ac.,  2  Bo3w.,  173,  affirmed  20  N.  Y.,  317;  7  Abb.  R,  234;  1& 
How.  R.,  432 ;  Cooley  on  Const.  Lim.,  196.  And  if  the  officers  of 
a  municipal  corporation  assume  to  incur  an  obligation  which  it  is 
not  authorized  to  do,  it  is  not  made  liable  by  the  fact  that  it  has 
received  the  consideration  for  the  obligation :  Hodges  vs.  Buffalo,  2 
Denio,  110;  3  N.  Y.,430;  2  Barb.  104;  17  N.  Y.,  449  ;  18  Cal., 
590 ;  Cooley  on  Const.  Lim.,  196.  And  the  fact  that  money  has 
been  paid  to  a  municipal  corporation  where  it  had  no  capacity  or 
power  to  receive  it,  will  not  sustain  an  action,  unless  it  has  been  ap- 
propriated by  the  corporation  to  municipal  purposes  by  a  valid  ordi- 
nance :  Herzo  vs.  tSan  Francisco,  33  Cal.,  134. 

All  these  decisions  are  clearly  founded  on  a  proper  consideration  of 
the  scope  and  object  of  municipal  corporations,  and  the  necessity  of 
limiting  the  authority  of  their  officers  for  the  protection  of  the  cor- 
poration. Nor  have  we  found  any  cases  directly  in  conflict,  although 
there  are  general  expressions  of  text  writers  and  judges  thrown  out 
in  considering  the  general  powers  of  corporations,  without  being 
called  upon  specially  to  distinguish  between  public  and  private  cor- 
porations which  might  run  counter  to  some  of  them.  Direct  deci- 
sions are  believed  to  be  all  one  way,  and  to  be  fully  sustained  by 
principle. 

Some  of  these  cases  do  hold  that  a  municipal  corporation  may  con- 
tract a  debt  upon  credit,  and  give  its  notes  or  obligations  therefor,  in 
the  prosecution  of  its  legitimate  business,  and  for  purposes  author- 
ized by  the  charter :  14  N.  Y.,  356 ;  39  N.  Y.,  523.  In  the  first  of 
these  cases,  Keidium  vs.  City  of  Buffalo,  14  N.  Y.,  the  court  express- 
ly deny  that  the  concession  of  such  powers  carries  with  it  the  right  to 
borrow  money.  *'  It  may  be  objected,"  they  say,  *'that  the  reason- 
ing here  adopted  tends  to  establish  the  right  of  a  corporation  to  con- 
tract a  debt  for  any  authorized  purpose  by  borrowing  the  money 
necessary  to  accomplish  it ;  a  right  which,  from  the  numerous  legis- 
lative acts  on  the  subject,  it  would  seem  corporations  have  not  gene- 
rally been  supposed  to  possess.  It  is  true,  the  power  to  contract  to 
pay  A  $10,000  at  the  end  of  a  year  for  doing  certain  work,  and  the 
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power  to  borrow  $10,000  of  B  upon  the  credit  of  a  year,  for  the 
purpose  of  paying  A  for  doing  the  work,  might  seem,  at  first  view, 
to  be  substantially  identical.  The  amount  is  the  same,  and  the  time 
of  payment  the  same  ;  the  creditor  only  is  different.  A  little  exam- 
ination, however,  will  show  that  there  is  a  very  material  difference 
between  the  two.  If  the  power  of  the  corporation  to  use  its  credit 
is  limited  to  contracting  directly  for  the  accomplishment  of  the  ob- 
ject authorized  by  law,  then  the  avails  or  consideration  of  the  debt 
created  can  not  be  diverted  to  any  illegitimate  purpose.  The  contract 
not  only  creates  the  fund  but  secures  its  just  appropriation.  On 
the  contrary,  if  the  money  may  be  borrowed,  the  corporation  will  be 
liable  to  repay  it,  although  not  a  cent  may  be  applied  to  the  object 
for  which  it  was  avowedly  obtained.  It  may  be  borrowed  to  build 
a  market,  and  appropriated  to  build  a  theatre,  and  yet  the  corpora- 
tion would  be  liable  for  the  debt.  The  lender  is  in  no  way  account- 
able for  the  use  made  of  the  money.  It  is  plain,  therefore,  that  if 
the  policy  of  limiting  the  powers  and  expenditures  of  corporations 
to  the  objects  contemplated  by  their  charters  is  to  be  carried  out, 
their  right  to  incur  debts  for  those  objects  must  be  strictly  confined 
to  contracts  which  tend  to  their  direct  accomplishment.  If  they 
may  procure  the  requisite  funds  by  the  indirect  method  of  borrow- 
ing, they  may  resort  to  any  other  indirect  mode  of  obtaining  them, 
such  as  establishing  some  profitable  branch  of  trade,  entering  into 
commercial  enterprises,  &c.,  the  avowed  object  being  to  obtain  the 
means  necessary  to  accomplish  some  authorized  purpose.  No  one 
can  fail  to  see,  that  to  concede  to  corporations  the  power  to  borrow 
money  for  any  purpose  would  be  entirely  subversive  of  the  principle 
which  would  limit  their  operations  to  legitimate  objects."  See  to 
same  effect  Curiiss  vs.  Leaviit,  14  N.  Y.,  62,  267. 

And  this  is  unquestionably  the  better  doctrine,  and  in  accord 
with  the  practice  of  applying  for  and  obtaining  legislative  sanction 
to  the  borrowing  of  money  upon  corporation  bonds.  But  in  MiVa 
vs.  Oka  son,  11  Wis.,  470,  it  was  held  that  municipal  corporations 
have  implied  authority  to  borrow  money  for  corporation  purposes. 

There  is  more  seeming  conflict  of  the  authorities  on  the  power  or 
a  municipal  corporation,  without  express  legislative  grant,  to  execute 
paper  clothed  with  all  the  attributes  of  negotiability.  But  here 
again,  we  think,  the  conflict  will  be  found,  upon  a  careful  examina- 
tion of  the  decisions,  to  be  more  seeming  than  real.  If  there  be  an 
express  grant  of  the  powers,  all   the  authorities,  we  believe,  agree 
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that  the  paper  will  be  negotiable  in  the  full  sense  of  the  law  mer- 
chant. And  of  this  class  are  all  the  cases  decided  by  the  Supreme 
Court  of  the  United  States,  and  to  which  we  will  more  particularly 
direct  our  attention  presently.  On  the  other  hand,  in  the  absence  of 
snch  legislative  authority,  all  the  cases  in  which  the  point  has  been  di- 
rectiy  m  tde,  agree  that  the  warrant,  check  or  other  instrument  used 
for  the  purpose  of  paying  money  out  of  the  treasury  of  the  corpora- 
tion, in  the  ordinary  course  of  business,  is  not  clothed  with  all  the 
attributes  of  negotiability :  Clark  vs.  City  of  Des  Moines,  19  Iowa, 
201,  where  the  subject  is  fully  discussed  and  numerous  authorities 
cited.  To  those  there  cited  may  be  added  Bayerque  vs.  Sin  Fran- 
CISCO,  1  McAll.,  175;  Hahted  vs.  Mayor,  &e.,  of  N,  Y.,  5  Barb., 
218  ;  Lucas  Turner  &  Co.,  vs.  San  Francisco^  7  Cal.,  462. 

Some  of  the  cases  hold  that  an  instrument  is  not  negotiable  at  all, 
and  no  action  can  be  sustained  upon  it  except  by,  or  in  the  name  of 
the  original  holder.  And  this  is  the  decision  in  Bayerque  vs.  San 
Francisco,  1  McAlL,  175,  which  was  an  action  upon  a  warrant  of 
the  City  of  San  Francisco  brought  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  California.  And  this  is,  undoubtedly,  the 
general  current  of  decision  in  regard  to  warrants  of  townships  iu 
the  New  England  sense,  counties,  school  districts,  and  the  like  mu- 
nicipal, or  ^'/ci^ri  municipal  corporations :  Smith  vs.  Cheshire,  13  Gray, 
318;  St'irttvant  vs.  LUedy,  46  Me.,  318;  Andover  vs.  Grafton,  7  N. 
H.,  298;  26  Verm.,  345;  Pople  vs.  El  Dorado  County,  11  Cal., 
170;  RrnseOaer  County  vs.  Weed,  35  Barb.,  136;  5  Denio,  117; 
Dyer  vs.  Covington  Township,  19  Penn.,  200;  School  District  vs. 
Th  mpson,  5  Min.,  280;  BvUoch  vs.  Curry,  1  Met.,  Ky.,  171. 

On  the  other  hand,  there  are  a  few  cases  both  of  city  and  county  war- 
rants, where  it  has  been  held  that  such  warrants,  if  in  form  negotia- 
ble, may  be  passed  to  third  persons  so  as  to  authorize  them  to  sue 
thereon  in  their  own  name.  Thus,  the  case  of  Kelly  vs.  Mayor  of 
Brooklyn,  4  Hill,  265,  which  is  th^  leading  case  on  this  point,  and  is 
based  entirely  upon  the  analogy  of  the  powers  of  a  municipal  corpo- 
ration to  those  of  a  private  corporation  in  the  issuance  of  negotiable 
paper,  was  a  suit  by  such  a  holder.  The  report  expressly  recites 
that:  '*It  appeared  (on  the  trial)  that  the  instrument  was  drawn  in 
the  ordinary  form  and  according  to  the  usual  course  of  business  in 
such  cases,  having  been  authorized  by  a  vote  of  the  Common  Council^' 
The  decision  is,  therefore,  simply  that  a  municipal  corporation  may, 
%  express  ordinance,  authorize  the  execution  of  a  warrant  upon  its 


10  Powers  of  Municipal  Corporations, 

treasary,  or  other  instrument  binding  upon  it,  in  a  form  that  will  en- 
able a  subsequent  holder  to  sue  upon  it  in  his  own  name.  And  this 
is  the  full  extent  of  the  decisions  in  6  McLean,  447 ;  Bull  vs.  Sims^ 
23  N.  Y.,  570,  and  Clark  vs.  Des  Moines,  19  Iowa,  209.  But 
the  courts  of  New  York  and  Iowa,  in  which  these  two  last  decisions 
were  made,  have  also  repeatedly  held,  and  the  Iowa  courts  in  the 
very  case  referred  to,  that  municipal  corporations  have  no  power, 
without  express'  legislative  authority ^  to  bind  themselves  by  negotiable 
paper,  with  all  the  incidents  of  negotiability ;  and  that  such  paper 
issued  without  such  authority  has  no  other  binding  effect  in  the 
hands  of  a  bonajble  indorsee  for  value  before  maturity,  than  it  would 
have  in  the  hands  of  the  original  holder :  CUtrk  vs.  Des  Moines^  19 
Iowa,  209;  Halstedvs.  Mai/or  of  New  York,  5  Barb.,  218;  Aff.  3Comst., 
430 ;  Oould  vs.  Toum  of  Steiiing,  23  N.  Y.,  459 ;  and  the  case  of 
TreadtDcU  vs.  Commissioners,  11  Ohio  St.,  183,  is  to  the  same  effect. 

The  case  of  Clark  vs.  City  of  Des  Moines,  19  Iowa,  209,  is  directly 
in  iK)int.  The  charter  of  the  City  of  Des  Moines  provided  that  every 
warrant  on  the  treasury  should  be  signed  by  the  Controller,  and 
countersigned  by  the  Mayor,  and  that  no  money  should  be  drawn 
from  the  treasury  unless  appropriated  by  the  City  Council.  The  City 
offered  to  show  that  the  warrants  were  issued  without  any  authority 
from  the  City  Council,  and  without  any  vote  of  the  Council  authoriz- 
ing the  same.  It  was  held,  upon  an  elaborate  review  of  the  authori- 
ties, and  full  consideration  of  the  subject,  that  the  evidence  should 
have  been  admitted,  and  that  it  would  constitute  a  complete  defense. 

"  We  have  been  able,"  say  the  Court  by  Dillon,  J.,  "after  a  thorough 
investigation,  to  find  no  case  which  holds  that  city  and  county  war- 
rants, like  those  before  us,  are  freed  from  equities  in  the  hands  of  bona 
fide  holders.  Nor  has  the  plaintiff's  counsd  called  our  attention  to  any 
such.  On  the  other  hand,  we  have  found  several  cases  in  different 
State's  expressly  holding  that  such  orders  were  not  commercial  paper 
in  the  hands  of  an  innocent  holder,  so  as  to  exclude  evidence  of  the 
legality  of  their  issue,  or  preclude  defenses  thereto:"  citing  Halstead 
vs.  Mayor  of  New  York,  (on  audited  city  warrants,)  5  Barb.,  218; 
affirmed  in  3  Comst,  430,  but  without  passing  on  rights  of  bona  fide 
holder;  People  vs.  El  Dorado  County,  (on  audited  county  warrants,) 

11  Cal.,  170;  8.  P.  Sturtevant  vs.  Liberty,  (town  orders,)  46  Me., 
318;  13  Gray,  318;  7  N.  H.,  298;  2  Id.,  251;  26  Verm.,  345;  9 
Ind.,  224;  5  Minn.,  280.  And  see  language  of  Bennett,  J.,  in 
Turner,  Lucas  &  Co.  vs.  City  of  San  Francisco,  7  Cal.,  462,  a  case 
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almoet  identical  in  &ct8,  with  the  addition  that  the  charter  of  San 
Francisco  expressly  authorized  the  creation  of  debts  to  the  amount 
of  $50,000  for  any  purpose  allowed  by  the  charter,  and  the  borrow- 
ing of  money  on  the  credit  of  the  city  not  to  exceed  that  sum. 

And  this  is  the  conclusion  of  Judge  Cooley,  in  his  able  work  on 
Constitutional  Limitations,  page  215  and  notes,  upon  a  careful  re- 
view of  the  cases :  "The  first  requisite,"  he  says,  "to  the  validity 
of  such  subscriptions  (stock  in  railroads)  or  (issuance  of  negotiable) 
securities,  would  seem,  then,  to  be  a  si)ecial  legislative  authority  to 
make  or  issue  them — an  authority  which  does  not  reside  in  the  gen- 
eral words  in  which  the  powers  of  local  self-government  are  usually 
conferred,  and  which  must  be  followed  by  the  municipality  in  all  es- 
sential particulars,  or  the  subscription  or  security  will  be  void.  And 
while  mere  irregularities  of  action,  not  going  to  the  essential  of  the 
power,  would  not  prevent  parties  who  had  acted  in  reliance  upon  the 
securities  enforcing  them,  yet,  as  the  doings  of  these  corporations  are 
matters  of  public  record,  and  they  have  no  general  power  to  issue  ne- 
gotiable securities,  any  one  who  becomes  holder  of  such  securities,  even 
though  they  be  negotiable  in  fomty  will  take  them  with  constructive 
notice  of  any  want  of  power  in  the  corporation  to  issue  them,  and 
can  not  enforce  them  when  their  issue  was  unauthorized." 

The  learned  author,  after  citing  the  cases  in  notes,  concludes  that 
"it  is  impossible  to  reconcile  the  authorities  upon  the  point  whether, 
where  a  corporation  has  power  to  issue  negotiable  paper  in  some 
cases,  and  has  assumed  to  do  so  in  cases  not  within  the  charter,  a  bona 
fidt  holder  would  be  chargeable  with  notice  of  a  want  of  authority  in 
the  particular  case,  or,  on  the  other  hand,  would  be  entitled  to  rely 
on  the  securities  themselves  as  sufficient  evidence  that  they  were  im- 
properly issued,  when  nothing  appeared  on  their  face  to  apprise  him 
of  the  contrary."     He  is,  himself,  of  opinion  that  the  doctrine  in  the 
case  of  Gould  vs.  Town  of  Sterling,  23  N.  Y.,  458,  cited  and  relied  on 
in  Clark  vs.  Des  Moines,  nt  supra,  is  sound,  and  that  wherever  a  want 
of  power  exists),  a  purchaser  of  the  securities  is  chargeable  with  notice 
of  it,  if  the  defect  is  disclosed  by  the  corporate  records,  or,  as  in  that 
case,  by  other  records  where  the  power  is  required  to  be  shown. 

The  decisions  which  he  cites  as  sustaining  a  doctrine  in  conflict 
with  his  own  conclusions,  are  all  cases  of  private  corporations:  11 
Paige,  635;  16  N.  Y.,  125;  24  Ind.,  461;  6  El.  &  BL,  327.  But 
there  are  dicta  of  learned  judges,  which,  considered  abstractly  from 
the  &ct8  of  the  particular  case  then  before  them,  tend  to  extend  the 


12  Powers  of  Municipal  Corporations. 

doubt  to  cases  of  public  corporations.  Thus,  the  language  of  Swayne, 
J.,  in  Gdpecke  vs.  Dubuque,  1  Wal.,  203,  is  very  broad,  and  was  used 
in  the  case  of  a  municipal  corporation :  "  Where  a  corporation  has 
power,  under  any  circumstances,  to  issue  negotiable  securities,  the 
bona  fide  holder  has  a  right  to  presume  they  were  issued  under  the 
circumstances  which  give  the  requisite  authority;  and  they  are  no 
more  liable  to  be  impeached  for  any  infirmity  in  the  hands  of  such 
holders,  than  any  other  commercial  paper.*'  This  language  is  justly 
liable  to  criticism,  and  has  not  passed  without  the  comment  of  courts 
and  text  writers.  See  11  Ohio  St.,  183,  and  Cooley.  It  is  probable, 
as  we  shall  see  presently  when  the  decisions  of  the  Supreme  Court  of 
the  United  States  are  passed  in  review,  that  the  language  of  the 
learned  Judge  has  been  misunderstood,  and  that  he  only  means  that 
a  bona  fide  holder  is  not  bound  to  inquire  into  the  regularity  of  the 
circumstances  under  which  the  securities  were  issued. 

The  true  distinction  between  an  express  or  general  power,  which 
belongs  to  individuals  and  certain  private  corporations,  and  an  im- 
plied or  special  power,  is  admirably  put  by  Edwards,  J.,  in  Halstead 
vs.  Mayor y  &c,,  of  New  York,  6  Barb.,  218:  "Municipal  corpora- 
tions," he  says,  "  have  no  general  power,  either  express  or  implied, 
to  issue  negotiable  paper.  They  have  only  a  special  or  conditional 
implied  power  for  that  purpose;  and  it  is  necessary,  as  a  condition 
precedent  to  the  validity  of  such  paper,  that  the  debt  which  forms 
the  consideration  should  be  contracted  in  the  proper  legitimate  busi- 
ness of  the  defendants.  The  act  under  which  they  aie  incorporated 
is  declared  to  be  a  public  act.  Every  person  who  takes  their  nego- 
tiable paper  is  bound  to  know  the  extent  of  their  powers,  and  is  pre- 
sumed to  receive  it  with  full  knowledge  that  they  have  only  a  limited 
and  conditional  power  to  issue  it.  He  is  thuspvJt  on  his  inquiry,  and 
takes  U  at  his  peril.  The  circumstances  under  which  a  bona  fide 
holder,  without  notice,  receives  the  negotiable  paper  of  a  natural 
person,  or  of  a  corporation  having  the  general  or  express  power  to 
issue  negotiable  paper,  are  very  different.  In  both  these  instances, 
the  power  to  issue  such  paper  is  general  and  unconditional ;  and 
hence  the  rules  which  have  been  established  by  commercial  policy, 
fnr  the  purpose  of  giving  currency  to  mercantile  paper,  are  appli- 
cable.'* 

Upon  principle  and  correct  analogy,  it  seems  difficult  to  avoid  the 
conclusion  that  a  municipal  corporation  can  neither  borrow  money 
nor  issue  negotiable  paper,  without  express  legislative  authority;  and 
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the  weight  of  judicial  decision  Is  in  favor  of  this  result.  In  view  of 
our  American  experience^  that  the  financial  management  of  such  cor- 
porations is  notoriously  corrupt  and  corrupting,  that  these  conclu- 
sions should  be  uniformly  reached  by  the  courts,  is  a  consummation 
most  devoutly  to  be  wished.  Neither  New  York,  in  the  plenitude  of 
the  unrestricted  power  of  its  citizens,  nor  New  Orleans,  with  its  fet- 
tered people,  has  escaped  the  demoralization  which  the  control  of 
municipal  finances  seems  to  produce.  The  only  safety  of  the  inno- 
cent victims  lies  in  the  firm  recognition  by  the  courts  of  the  doctrine 
that  third  persons  who  deal  with  such  corporations,  or  take  any  of 
its  paper,  are  ^'put  on  inquiry,"  and  must  act  "  at  their  peril." 

If  we  concede,  however,  that  a  municipal  corporation  may  borrow 
money,  or  issue  negotiable  securities,  it  remains  to  be  considered 
whether  these  acts  can  be  done  by  the  executive  ofiicers  of  the  corpo- 
ration, 80  as  to  bind  the  corporation,  without  ordinance.  That  is  to 
say,  whether  such  officers  can,  under  any  circumstances,  create  a  pe- 
cuniary liability  by  contract  without  express  authority  from  the  legis- 
lative department  of  the  corporation.  There  are  cases,  as  we  have 
seen,  where  the  officers  of  a  private  corporation,  acting  in  their  ordi- 
nary routine  of  duty,  may  bind  their  principal  without  express  au- 
thority, or  even  against  positive  instructions.  Is  this  true  of  the 
officers  of  municipal  corporations? 

The  general  rule  in  regard  to  all  corporations  is,  that  a  corporation 
can  not  vary  from  the  object  of  its  creation,  and  that  persons  dealing 
with  it  must  take  notice  of  whatever  is  contained  in  the  law  of  its 
organization :     Pearce  v.  Madison  &  Ind.  R.  R.  Co.,  21  How.,  441 ; 
^riskie  v.  Cleveland  R.  R.  Co.,  24  How,,  398,  and  cases  cited.     In 
the  first  of  these  cases  it  was  held  that  a  railroad  company  could  not 
^^y  a  steamboat,  and  that  notes  given  in  consideration  of  such  pur- 
chase were  tdtra  vires,  and  void  in  the  hands  of  a  person  having 
Knowledge  of  the  consideration.    So,  if  the  power  to  contract  does 
'^ot  exist,  it  is  clear  that  the  protection  extended  to  an  innocent  holder 
'^r  value,  and  without  notice,  does  not  apply :  Marsh  v.  Fulton  CoUy, 
^^  Wal.,  676.     And  it  was  held  in  this  case  that  where  a  county  is 
authorized  by  statute  to  issue  bonds  for  a  particular  purpose,  and 
^^ds  are  issued  by  the  Board  of  Supervisors  under  the  statute,  the 
**<>lder  is  "bound  to  look  to  the  action  of  the  officers  of  the  county 
f^^  ascertain  whether  the  law  had  been  so  far  followed  by  them  as  to 
^^^ity  the  issue  of  the  bonds.'*    This  is  the  law  as  respects  commer- 
^^1  paper  issued  under  any  delegated  authority.    The  holder  must 
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see  that  the  paper  on  which  he  relies  comes  within  the  powers  under 
which  the  delegate  acts.  ''And  this  applies  to  every  person  who  takes 
the  paper  afterwards;  for  it  is  to  be  kept  in  mind  that  the  protection 
which  commercial  usage  throws  around  negotiable  paper  can  not  be 
used  to  establish  the  authority  by  which  it  was  originally  issued :'' 
The  Floyd  Acceptances,  7  Wal.,  676. 

On  the  other  hand,  there  is  a  class  of  cases  where  the  power  is  given 
and  exercised  by  the  proper  parties,  but  without  seeing  that  all  the 
pre- requisites  to  the  exercise  of  the  powers  were  rigidly  complied  with. 
In  this  class  of  cases  the  bonafde  holder  is  protected. 

The  leading  case  is  the  Commissioners  of  Knox  Couuty  v.  AspinwaU. 
21  How.,  544.  The  Legislature  of  the  State  of  Indiana  had,  by  spe- 
cial Act,  authorized  the  Commissioners  of  Knox  county  to  issue  the 
negotiable  securities  in  question,  upon  a  vote  of  the  people  of  the 
county  in  favor  of  the  purpose  (the  building  of  a  railroad)  for  which 
the  bonds  were  to  be  issued.  The  bonds  came  to  the  hands  of  a  bona 
fixle  holder,  and  the  objection  made  to  them  was,  that  the  notices  for 
the  preliminary  popular  election  prescribed  by  the  statute  had  not 
been  properly  given.  "This  view,"  says  Nelson,  J.,  who  delivers  the 
opinion  of  the  court,  "would  seem  to  be  decisive  against  the  authority 
on  the  part  of  the  Board  to  issue  the  bonds,  were  it  not  for  a  question 
that  underlies  it;  aud  that  is,  who  is  to  determine  whether  or  not  the 
election  has  been  properly  held  ?"  And  the  Court  being  of  opinion 
that  the  Legislature  having  given  the  Board  the  power  to  issue  the 
bonds  and  to  decide  upon  the  fact  whether  the  preliminary  conditions 
were  complied  with,  and  the  Board  having  actually  decided  that  the 
conditions  had  been  complied  with,  their  decision  was  final  after  the 
bonds  had  been  issued.  The  principal  case  cited  and  relied  on  by 
Judge  Nelson,  is  that  of  the  Royal  British  Bank  v.  Tarquand,  6 
Ell.  &  Bl.,  327,  which  was  the  case  of  a  private  company,  but  analo- 
gous to  that  then  under  consideration  in  its  main  feature;  for  there 
the  Directors,  who  issued  the  bond  in  controversy,  were  authorized  by 
the  act  of  settlement  to  issue  it  upon  a  resolution  of  the  shareholders, 
and  had  decided  that  the  resolution  had  been  made,  and  so  it  had, 
though  informally.  This  point  is  more  clearly  brought  out  in  the 
report  of  the  case  in  banc,  in  5  Ell.  &  BL,  248.  The  suit  was  by 
Tarquand  on  a  bond  given  by  the  Directors  to  secure  an  account  then 
opened  by  Tarquand  with  the  Bank.  The  plea  in  defense  was,  that 
the  bond  could  only  be  executed  by  the  Directors  upon  a  resolution 
of  the  shareholders.     The  replication  set  out  the  resolution  on  which 
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islative  Act  to  issue  tiie  bonds]  in  controversy,  "•""  the  one  is 

three-fourths  of  the  legal  voters,  and  they  did  issue  ttK.     The  one 

eating,  and,  as  it  appeared,  upon  a  new  Act  of  the  LegigU^^^  •  made 

adjudicating,  that  three-fourths  of  the  legal  voters  had  i)etvt\^^ower 

Their  action  was,  upon  the  authority  of  the  previous  case,  held  t<>^  'o- 

final. 

The  cases  of  JUfwan  vs.  County  Commissionera,  2  Bl.,  723;  Mer^ 
Q'un/y  vs.  Hackett,  1  Wall.,  85;  Gelpecke  vs.  Dubuque,  1  Wall.na. 
V<m  Hotirup  vs.  Madusm  CUy,  1  Wall.,  271 ;  Supervisors  vs.  Schenclc, 
5  Vail   783  and  Lee  County  vs.  Rogers,  7  Wall.,  183,  are  identical 
in  principle  4ith  the  case  of  Commissioners  of  Knox  Cov.idy  vs.  Aspin- 
H  and  decided  accordingly.  .... 

In  all  these  cases  there  was  express  legislative  authority  to  issue 
tie  bonds  in  controversy,  and  they  were  issued  by  the  body  intrusted 
bjthe  Legislature  with  the  power,  and  the  attempt  was  to  go  behind  the 
Act,  and  to  show  tliat  pre-requisites  to  its  valid  exercise  had  not  been 
pofnly  complied  with.  There  had,  in  every  instance,  been  a  decis- 
ion by  the  persons  empowered  by  the  Act  of  the  Legislature  to  make 
it,  that  the  pre-requisites  had  been  complied  with.  .     .  ,    , 

These  decisions  are  entirely  unexceptionable,  arc  in  accord  with  the 
ri«-i8ions  of  other  courts,  and,  among  others,  of  the  courts  of  Tennes- 
1  7d«L  vs.  Memphis  B.  R.  Co.,  2  Cold.,  645.  They  only  go 
tt  the  extent  of  holding  that  if  the  body  which  is  entrusted  by  the 
I^isiatnre  with  the  power  of  issuing  bonds,  upon  certain  conditions, 
d^nnine  that  these  conditions  have  been  complied  with,  and  so  an- 
ooonoe  to  the  world  by  doing  the  act,  it  is  too  late  to  question  the 
«mlaritv  of  the  proceedings  after  the  bonds  have  come  into  the 
21  of  innocent  third  persons.    The  legal  effect  of  these  decisions 
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a  bona  fi^h  holder,  that  the  signature  is  Dot  genuine,  or  was  made 
without  anthoritv.  And  even  if  the  signature  be  genuine,  the  signer 
may  show  that  it  was  written  for  another  purpose,  or  under  a  misap- 
prehension, fraudulently  superinduced,  of  the  character  of  the  in- 
strument: Whitney  \s,  Snyder,  2  Lansing,  497.  So  a  corporation 
miy  dispute  the  authority  of  any  person  who  may  have  used  its  name 
or  corporate  seal,  no  matter  into  whose  hands  the  paper  may  have 
come:  Koehler  vs.  Black  River  Co.,  2  Bl.,  715;  City  of  Leavenworth 
vs.  Rankin,  2  Kan.,  357-371 ;  2  Nev.  &  Man.,  573;  6  B.  &  A.,  866. 

We  are  now  prepared  for  the  decisions,  and  we  can  not  do  better 
than  to  commence  with  the  decision  of  the  Supreme  Court  of  the 
United  States,  in  the  case  of  the  Floyd  Acceptances,  7  Wal.,  666. 
The  question  there,  was  as  to  the  validity  of  the  acceptances  of  bills 
of  exchange  by  a  high  officer  of  the  government — the  Secretary  of 
War — in  the  hands  of  an  innocent  holder.  The  Court  say,  p.  676: 
'^An  individual  may,  instead  of  signing  with  his  own  hands,  the  notes 
and  l)ills  which  he  issues,  appoint  an  agent  to  do  these  things  for 
him.  And  this  appointment  may  be  a  general  power  to  draw  or  ac- 
cept, in  all  cas(^,  as  fully  as  the  principal  could;  or  it  may  be  a  lim- 
ited authority  to  draw  or  accept,  under  given  circumstances  defined 
in  the  instrument  which  confers  the  power.  But,  in  each  case,  tlie 
{person  dealing  with  tiie  agent  knowing  that  he  acts  only  by  virtue  of 
a  delegated  power,  must,  at  his  peinl,  see  that  the  paper  on  which  he 
relies  comes  within  the  power  under  which  the  agent  acts.  And  this 
applies  to  every  person  who  takes  the  paper  afterward ;  for  it  is  to 
Ije  kept  in  mind  that  the  protection  which  commercial  usage  throws 
around  negotiable  pajier  can  not  be  used  to  establish  the  authority  by 
which  it  was  originally  issued.  These  principles  are  well  established 
in  regard  to  the  transacticms  of  individuals.  They  are  equally  ap- 
plicable to  tliose  of  the  government.  Whenever  negotiable  paper  is 
found  in  the  market,  purporting  to  bind  the  government,  it  must 
necessarily  be  by  the  signature  of  an  officer  of  the  government;  and 
the  purchaser  of  such  paper,  whether  the  first  holder  or  another,  must, 
at  his  j)eril,  see  that  the  officer  had  authority  to  bind  the  govern- 
ment." 

The  holders  of  the  acceptances  sought  to  sustain  them  by  proof  of 
usage  in  similar  cases.  To  this  the  Court  say :  "As  regards  usage, 
it  must  occur  at  ouce,  that  if  there  are  instances  in  which  the  use  of 
bills  of  exchange  by  officers  of  government  is  authorized  by  law,  as 
undoubtedly  there  are,  the  use  of  them  in  such  cases,  however  com- 
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mon^cnn  not  establish  ueage  in  cases  not  so  authorized.''  And,  as  if 
the  learned  Judge  was  aware  of  the  erroneous  inference  drawn  from 
the  language  of  Judge  Swayne,  liefore  quoted,  he  adds:  ''  It  can  not 
be  maintained  that,  because  an  officer  can  lawfully  issue  bills  of  ex- 
change for  some  purposes,  no  inquiry  can  be  made  in  any  case  into 
the  purpose  for  which  such  a  bill  was  issued.  *  *  *  Such  a  doc- 
trine would  eaable  a  man  in  private  life,  to  whom  a  well-defined  and 
limiied  authority  was  given,  to  ruin  the  principal  who  had  conferred 
it  So,  it  would  place  the  government  at  the  mercy  of  all  its  agents 
and  officers,  although  the  laws  under  which  they  act  are  public 
statutes.  This  drictrine  would  enable  the  head  of  a  department  to 
flood  the  country  with  hills  of  exchaage,  acceptances,  and  other  forms 
of  negotiable  paper,  without  authority  and  without  limit." 

The  foregoing  doctrine,  in  its  train  of  reasoning,  places  a  public 
and  private  agent  upon  the  same  ground,  and  holds  that  neither  can 
bind  the  principal  by  negotiable  paper,  unless  authorized,  and  that 
all  persons  must,  at  their  peril,  see  to  the  authority.  Some  of  the 
State  decisions  draw  a  strong  line  of  distinction  between  public  and 
private  agents. 

"Though  a  private  agent,^  says  the  Supreme  Court  of  Maryland, 
''acting  in  violation  of  specific  instructxjns,  yet  within  the  scope  of  a 
general  authority,  may  bind  his  principal,  the  rule,  as  to  the  effect  of 
a  like  act  of  a  public  agent,  such  as  the  officer  of  a  municipal  corpo- 
ration, is  otherwise.     The  powers  and  duties  of  such  officers  are 
specially  defined  and  limife'l  by  ordinances  having  the  character  and 
force  of  public  laws,  ignorance  of  which  can  be  presumed  in  favor  of 
no  one  dealing  with  him  as  to  matters  thus  conditionally  within  his 
official  discretion.     A  municipal  corporation,  therefore,  can  not  be 
held  liable  for  the  unauthorized  acts  of  its  agents,  though  done  offieii 
coforc,  without  some  corporate  act  of  ratification  or  adoption:"  Mayor 
ofBallimore  vs.  Eschbak,  18  Md.,  276. 

**The  power  of  expending  money,"  says  the  Supreme  Court  of 
Pennsylvania,  47  Penn.,  23,  "for  public  purposes  in  municipal  corpo- 
rations, is  lodged  with  the  legislative,  and  not  the  executive  authori- 
ties, and  must  be  exercised  by  ordinance  legally  enacted.  *  *  * 
An  independent,  uncontrolled  power  to  contract,  resting  in  the  sev- 
wal  departments  or  chief  officers  of  the  city,  would,  in  effect,  take 
tbe  control  of  their  own  finances  out  of  the  hands  of  the  people,  and 
fedge  it  where  it  would  be  liable  to  the  most  pernicious  abuses  by 
cxtevagance^  favoritism  and  illegal  expenditure '' 
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"Some  acts  of  corporations,"  says  the  Supreme  Court  of  Kansas, 
"other  than  those  created  for  governmental  purposes^  are  to  some  ex- 
tent, and  for  some  purposes,  estimated,  measured,  and  construed  by 
the  same  rules  that  apply  to  the  acts  of  individuals;  but  municipal 
corporations  can  exercise  only  conferred  powers,  and  must  exercise 
these  according  to  prescribed  rules.  *  *  *  ^he  charters  of  such 
corporations  are  public  laws ;  their  ordinances  are  published  before 
taking  effect;  and  all  their  business  is  conducted  in  the  most  public 
manner.  All  persons  can  inform  themselves  of  their  powers  and 
the  manner  in  which  they  are  to  be  exercised ;  and  if  they  propose 
to  contract  with  them,  are  bound  to  inform  themselves  at  their  peril. 
*  *  *  And  the  seal  of  a  municipal  corporation  attached  to  a 
contract  does  not  estop  the  corporation  from  enquiring  into  the  power 
of  its  officers  to  make  it'':  City  of  Leavenworth  vs.  Rntkin,  2  Kan., 
357,  371. 

The  case  of  Clark  vs.  City  of  Des  Moines^  as  we  have  already  seen, 
is  directly  in  point.  There  the  offer  was  to  show  that  the  warrants 
in  controversy  were  issued  without  any  authority  from  the  City 
Council.  The  court  held  the  evidence  to  be  admissible.  *'  The 
plaintiff,"  say  the  court,  "in  taking  these  warrants  was  bound  at  his 
peril  to  ascertain  the  nature  and  extent  of  the  powers  of  these  offi- 
cers and  of  the  city  corporation":  citing  2  Hill,  159,  174;  26 
AVend,,  192 ;  S.  C, «  Paige,  53  ;  2  Denio,  110 ;  17  N.  Y.,  242 ;  16 
Jc/.,  341 ;  6  Allen,  187  ;  4  Id.,  57;  23  How.,  381,  3^1. 

"A  warrant,"  they  add,  "issued  by  the  Mayor  and  Recorder  with- 
out the  previous  order  of  the  Council,  is  void.  They  have  no  au- 
thority to  do  it ;  it  would  be  substantially  a  forgery.  A  purchaser 
of  such  a  warrant  is  bound  at  his  peril,  at  least  to  ascertain  that  the 
claim  upon  which  it  is  founded  has  been  liquidated  and  settled 
by  the  Council.  A  representation  by  municipal  officers  that  this 
has  been  done,  (and  the  issue  of  such  a  warrant  is  in  substance  such 
a  representation,)  will  not  be  binding  upon  the  corporation.  Why? 
The  answer  is  because  an  agent  can  neither  create  or  enlarge  his 
powers  by  his  unauthorized  representations.  The  law  on  this  sub- 
ject has,  of  late  years,  been  much  investigated,  and  will  be  found 
discussed  and  examined  in  a  most  critical  and  exhaustive  manner  in 
following  important  cases":  citing  Mechanic's  B  nk  vs.  N. 
Y.  &  N.  H.  R.  R.  Co,y  (Schuyler-fraud  case,)  13  N.  Y.,  599 ;  F  r- 
nie.'s  Bank  vs.  Butc/ier^s  Bank,  (where  teller  contrary  to  instructions, 
certified  a  check  to  be  good,)  14  N.  Y,  623;  S.  C,  16  N.  Y.,  125  ; 
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Cliijlin  vs.  Farmers^s  and  Cilizen's  Bmky  2*5  N.  Y.,  293 ;  Gould  vs. 
Serlinq,  23  N.  Y.,  drawing  (distinctions  between  that  and  teller  case 
14N.  Y.,  623  ;  25  X.  Y.,  595  ;  26  N.  Y.,  505. 

"  Xow/' continue  the  court  in  the  D^-s  Moin2s  ca^e,  "without  en- 
tering into  these  interesting  discussions  respecting  the  liability  of 
priucipals  in  certam  case^  for  th(?  acts  of  agents  appare/My,  but  not  re- 
at'y,  within  thesco()e  of  their  commission,  we  need  only  observe  that 
if  it  be  conceded  that  the  Mayor  and  Recorder  had  the  apparent 
power  to  issue  warrants  like  the  ones  in  suit,  still,  if  they  did  not 
really  have  this  authority  their  representations  that  they  possessed  it, 
would  not  be  representations  of  a  fact,  which  from  its  nature,  (as  in 
the  case  of  the  teller  who  certified  the  check,)  rested  peculiarly  with- 
in the  knowledge  of  the  agent.  On  the  contrary,  the  charter  and  jour- 
naU  of  tlie  corporation  open  to  public  inspection,  afforded  to  every 
person  the  certain  means  of  ascertaining  the  existence  of  the  author- 
ity of  these  officers  to  issue  warrants." 

"Any  other  doctrine,  they  conclude,  nullifies  the  limits  and  checks 
contained  in  the  charter  for  the  protection  of  the  corporation,  and 
needlessly  invests  the  public  officers  and  agents  with  the  power  suc- 
cessfully to  ^Schuylerize'  our  public  corporations  without  limit  and 
without  remedv." 

To  the  same  effect  is  the  language  of  Judge  Cooley,  Const.  Lim., 
196 :  "  Even  if  a  party  is  induced  to  enter  upon  work  for  a  corpora- 
tion by  the  Jcilse  representations  of  corporation  offictrSy  that  certain 
preliminary  action  had  been  taken  on  which  the  power  of  the  corpo- 
ration to  enter  upon  the  work  depended,  these  false  representations 
can  not  have  the  effect  to  validate  a  contract  otherwise  void,  and  can 
afford  no  ground  of  action  against  the  corporation  ;  but  every  party 
contracting  with  it  must  take  notice  of  any  want  of  authority  which 
the  public  records  would  show  ":  citing  Swift  vs.  WUliamaburgy  24 
Barb.,  427 ;  OoodricJi  vs.  Detroit,  12  Mich.,  279. 

"  The  true  rule,"  says  the  Supreme  Court  of  Ohio,  in  the  case  of 
Treadwell  vs.  Commissioners,  11  Ohio  St.,  183,  is,  that  the  want  of 
corporate  power,  or  tlie  mini  of  avJUwrity  in  th/i  muiiicipal  ojlcers,  can 
not  be  supplied  by  their  unauthorized  acts  or  representations  ":  cit- 
ing Gould  V&.  Toum  of  Sterling,  and  distinguishing  the  case  of  Com- 
missioners of  Knox  County  vs.  A'spinwaU,  and  the  case  in  6  Ell.  and 
BL,  on  which  it  rests,  as  cases  of  ''irregularity  in  the  proceedings 
of  a  company  having  power  to  do  the  act.'^    ''  The  distinction,  say 
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the  court,  between  such  cases  and  those  where  an  act  is  illegal,  or 
there  is  a  want  of  power,  is  nianifest.^ 

The  only  cases  which  seem  to  be  in  conflict  with  this  long  array  of 
authorities,  are  the  San  Frandsro  Gas  Q>.  vs.  City  of  San  Francisco j 
9  Cal.,  453;  De  Voss  vs.  City  of  Richmowi,  18  Grattan,  338;  and 
Alleghany  City  vs.  McClerhni,  14  Penn.  St.,  82.  In  the  fir^^t  of  these 
eases  it  was  said:  "A  municipal  corporation  may  incur  liabilities 
otherwise  than  by  ordinance.  Under  some  circimistances  it  may  be- 
come liable  by  implication.  It  can  not  avail  itself  of  the  property  or 
labor  of  a  party  and  screen  itself  from  responsibility  under  the  plea 
that  it  never  passed  an  ordinance  on  the  subject.  The  implication  of 
a  promise  existing  in  such  case  against  individuals  extends  equally  to 
c  )rporations."  But  this  case  and  the  case  o(  Argenti  vs.  Stin  Fran- 
ciscOf  16  Cal.,  255,  based  thereon,  were  expressly  overruled  in  the 
subsequent  case  of  Zuitmnn  vs.  Sttrt  Francisco,  20  Cal.,  96,  Cope,  J., 
who  delivered  the  opinion  in  Argenti  vs.  San  Frattci>fCOy  expressing 
himself  as  convinced  of  the  error  of  the  reasoning  upon  which  his 
conclusions  were  arrived  at.  "The  error,^'  he  says,  "arose  from  pay- 
ing too  little  attention  to  the  restrictive  provisions  of  the  charter.  *  * 
The  fact  that  the  city  has  received  a  benefit,  is  not  sufficient  to  create 
a  liability  on  her  part;  for  no  responsibility  can  result  as  a  matter  of 
implication,  where  the  law  itself  negatives  the  klca  of  its  existence. 
It  seems  to  be  settled,  that  where  a  charter  of  incorporation  prescribes 
the  mode  in  which  the  contracts  of  the  corporation  are  to  be  made, 
such  mode  must  be  strictly  pursued  or  the  corporation  will  not  be 
bound.  Individual  members  of  a  corporation  have  no  authority  to 
bind  the  corporate  body,  nor  can  a  corporate  engagement  be  implied 
from  conduct  or  declarations  unauthorized  by  the  corporation  or  in- 
consistent with  the  charter.  Corporations  can  not  be  bound  except 
by  corporate  acts;  and  it  is  only  by  such  acts,  done  either  by  the 
corporation  as  a  body,  or  by  its  authorized  agents,  that  any  implica- 
tion can  be  made,  binding  it  in  law;  and  no  act  contravening  the 
provisions  of  the  charter  can  be  considered  valid  as  a  corporate  act. 
There  is  no  doubt  of  the  application  of  this  doctrine,  and  in  the  ab- 
sence of  a  contract  deriving  its  validity  from  the  charter,  the  conclu- 
sion that  the  city  is  not  liable  seems  to  me  irresistible.  The  rule 
that  corporations  must  act  in  the  prescribed  mode  applies  with  pecu- 
liar force  to  a  corporation  organized  for  a  public  purpose." 

The  case  of  De  Voss  vs.  City  of  Richmond,  was  this :    It  was  the 
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practicei  upon  every  transfer  of  the  bonds  of  the  City  of  Richmond, 
to  sarreader  the  bond  to  a  s[)ecial  officer  appointed  for  the  purpose, 
who  issued  a  new  bond  in  lieu  of  the  one  surrendered,  and  who  kept 
a  record  of  the  transaction.     During  the  late  war,  the  Confederate 
court  at  Richmond  undertook  to  ccnfiscate  a  bond  of  the  city  then 
held  by  a  citizen  of  Massachusetts,  and  ordered  the  city  to  issue 
another  bond  in  the  place  of  the  one  confiscated.     The  city  obeyed 
the  order  of  the  court,  but,  by  ordinance,  directed  that  the  fact  should 
be  expressed  on  the  face  of  the  new  bond,  which,  however,  was  not 
done.     The  bond  thus  issued  was  afterwards  transferred  and  surren- 
dered by  the  transferree,  and  a  new  bond  obtained,  in  which  the  re- 
cital that  it  was  in  lieu  of  a  confiscated  bond  was  also  omitted.     The 
suit  against  the  city  was  upon  this  last  bond,  and  the  defense  was 
that  the  purchaser,  when  he  went  to  the  proper  officer  to  obtain  tie 
bond  in  lieu  of  the  one  bought,  might  have  traced  the  bond  back  to 
the  confiscation,  and  seen  that  it  was  void.     The  court  conceded  that 
any  person  dealing  with  a  corporation   in  its  public  capacity  was 
bound    to   take  notice  of  its   ordinancts.     But  held  that  the  city 
ol   Richmond,  in   the   issuance   and    renewal  of  its  bonds  in  the 
particular  case,  was  not  acting  in  its  capacity   as  a  ])ublic  corpo- 
ration, but  was  quoad  hoc  a  private  corporation.     That  the  record 
kept  by  the  officers  of  the  surrender  and  re  issue  of  bonds  was 
a  private  book,  to  which  the  public  had  no  accc^'S,  and  that  the 
purchaser  was  not  required  to  take  notice  of  its  entries.     The  dis- 
tinction thus  taken  between  acts  of  a  municipal  cor|)oration  as  a  pub- 
lic corporation  and  certain  other  acts  as  to  which  it  is  to  be  con- 
sidered only  as  a  private  corporation,  was  first  broached  in  Bailey  vs. 
Xayor  of  New  York,  3  Hill,  531,  and  has  been  considered  as  sound 
in  some  subsequent  cases  in  other  States,  for  some  i)ur poses.     But  the 
distinction  has  been  since  commented  on  by  the  Court  of  Errors  of 
New  York,  and  held  (except  in  a  very  qualified  sense)  not  to  be 
sound:  Darlington  vs.  Mayor ^  &c,y  of  New  York^  31  New  York,  198; 
Roosevelt  vs.  Draper ^  23  N.  Y.,  325.     Be  this  as  it  may,  the  case 
o{  De  Voss  vs.  Richmond,  being  expressly  based  upon   this  distinc- 
tion, it  is  clear  that  the  decision  is  no  authority  where  the  acts,  if 
acts  of  the  corporation  at  all,  are  in  its  public  capacity,  and  for  pub- 
lic purposes. 

The  case  of  AUtghany  City  vs.  McClurkan  &  Co,,  14  Ponn.  St.,  81, 
was  a  suit  brought  upon  notes  issued  by  Alleghany  City  to  circulate 
as  money,  under  a  general  statute  of  the  State  of  Pennsylvania,  en- 
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acted  in  1828.  The  defense  was,  that  the  statute  only  applied  to 
individuals  and  not  to  municipal  corporations.  But  the  court  held 
that  the  statute  did  extend  to  cities,  and  authorized  them  to  issue 
change  bills,  and  that  the  city  was  liable.  But  the  court  having  thus 
in  effect,  decided  the  case,  do  add,  that  "it  is  not  universally  true  that 
a  corporation  can  not  bind  the  corporators  beyond  what  is  expressly 
authorized  in  its  charter.  There  is  a  jwwer  to  contract  undoubtedly; 
and  if  a  scries  of  contracts  has  been  made  openly  and  publicly  within 
the  knowledge  of  the  corporators,  the  public  have  a  right  to  presume 
that  they  are  within  the  scope  of  the  aulhorify  granted.'*  This  doc- 
trine, if  correct,  would  be  based  upon  the  principle  of  estoppel,  like 
the  cases  of  KeUhsburg  vs.  Fricky  34  III.,  421,  and  Slate  vs.  Union 
Tow'ship,  H  Ohio  St.,  401.  It  goes  upon  the  ground  that  the  corpo- 
ration having  done  the  acts,  and  having  repeatedly  recognized  them, 
with  full  knowledge  of  the  corporators  and  acquiescence  on  their  part, 
the  corporation  is  e.stop|>ed.  But  such  a  doctrine  can  have  no  appli- 
cation to  a  case  where  the  corjwration  undertakes  to  dispute  not  its 
own  acts,  but  the  acts  of  its  oflBcers. 

And  this  leads  us  to  the  consideration  of  the  ratification  of  the 
acts  of  its  officers  by  the  legislative  department  of  a  municipal  cor- 
{X)ration,  and  how  far  the  knowledge  of  such  acts  by  the  members 
of  tlmt  de))artment  can  give  them  validity ;  and,  also,  what  effect 
the  receiving  a  benefit  by  the  act  has  in  validating  it. 

These  points  were  fully  considered  by  tlie  Supreme  Court  of  Cali- 
fornia in  the  case  of  Zoitman  vs.  City  of  San  Francisco^  20  Cal.,  96. 
In  that  case,  the  Common  Council  had,  by  ordinance,  authorized  a 
contract  for  the  erection  of  an  iron  fence  around  the  public  square  in 
which  the  City  Hall  was  situated,  with  a  wooden  basement  under- 
neath the  fence.  The  committee  entrusted  with  the  supervision  of 
the  work  changed  the  wooden  basement  into  stone,  and  had  the  fence 
painted,  no  provision  having  been  made  for  this  purpose  in  the  con- 
tract. The  city  was  fiued  for  this  extra  work,  and  the  charge  was 
.<<ought  to  be  sustained  by  proof  that  the  work  was  done  with  the 
knowledge  and  approval  of  the  members  of  the  Common  Council, 
and  the  city  had  the  benefit  of  it.  *^  The  testimony,  say  the  court, 
in  their  opinion,  shows  that  during  the  progress  of  the  work  all  the 
members  of  the  Common  Council'must  have  been  aware  of  the  or- 
der to  the  contractors,  (for  the  extra  work,)  as  the  work  was  in  full 
view  from  the  windows  of  the  Council  chamber,  and  was  the  subject 
of  geueral  conoersation,  and  approval  by  tlie  members  at  t/ieir  various 
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semons  and  elsewhere y  and  no  opposiUon  to  it  was  ever  expressed  ly 
any  member  J* 

Upon    these  facts  the  court  say :  "A  municipal  corporation  de- 
rives all  its  powers  from  its  charter,  and  where  its  charter  prescribes 
the  mode  in  which  its  contracts  shall  be  made,  no  contract  will  bind 
the  corporation  unless  made  in  that  mode.     As  a  necessary  conse- 
quence, a  contract  not  made  in  the  prescribed  mode  can  not  be  af- 
firmed and  ratified  in  disregard  of  that  mode  by  any  subsequent  ac- 
tion of  the  corporate  authorities,  and  a  liability  be  thereby  fastened 
on  the  corporation."      "  Ratification  is  equivalent  to  a  previous  au- 
thority ;  it  operates  upon  the  contract  in  the  same  manner  as  though 
the  authority  to  make  the   contract  had  existed   originally.      The 
power  to  ratify,  therefore,  necessarily  supposes  the   power  to  make 
the  contract  in  the  first  instance;  and  the  power  to  ratify  in  a  given 
mode,  supposes  the  power  to  contract  in  the  same  way."     See  Marah 
V8.  FuUou  Coui'ty,  10  Wal.,  676,  to  the  same  effect. 

"  We  had  occasion  in  the  case  of  McCracken  vs.  City  of  San  Fran- 
««co,  16  Cal.,  619,  to  give  to  this  subject  great  consideration,  and  we 
there  held  that  where  authority  to  do  a  particular  act  can  only  be  ex- 
ercised in  a  particular  form  or  mode,  the  ratification  must  follow  such 
form  or  mode;  and  that  a  ratification  can  only  be  made  when  the 
principal  possesses  at  the  time  the  power  to  do  the  act  ratified. 
The  doctrines  there  laid  down  we  regard  of  vital  importance  to  the 
protection  of  the  interests  of  municipal  corporations.  *  *  *  * 
Since  that  decision  was  rendered,  we  have  had  our  attention  called 
to  the  case  of  Brady  vs.  Mayor,  <fer.,  of  New  York,  16  How.  Pr.,  432, 
where  these  doctrines  are  affirmed  in  an  opinion  of  great  force." 

** Individual  members  of  the  Common  Council  were  not  invested 
V  ^'ie  charter  with  any  power  to  improve  the  city  property,  and 
sny  directions  given  or  contracts  made  by  them  uix)n  the  subject, 
had  the  same  and  no  greater  validity  than  like  directions  given,  and 
"ke  contracts  made  by  any  other  resident  of  the  city  assuming  to 
act  for  the  corporation.  And  if  individual  members  could  not  thus 
nwkeany  valid  contract  originally,  they  could  not  by  any  subsequent 
approval  or  conduct,  impart  validity  to  such  contracts." 

"  Nor  does  the  fact  that  the  corporation  has  received  the  benefit  of 
the  work,  render  it  liable  upon  a  qwintum  meruit.  The  corporation 
can  only  act  through  its  chosen  officers  and  agents,  (in  the  mode  pre- 
scribed by  the  charter.)  If  they  not  only  may  pay  for  work  and 
labor  actually  done  without  a  compliance  with  the  statute  requisites^ 
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but  are  legally  bound  to  such  payment,  then  no  contract  is  necessary, 
and  the  restrictions  in  the  statute  are  a  dead  letter.  If  they  may 
dispense  with  a  contract,  then  and  then  only  can  they  confirm  an  il- 
legal and  void  contract,  and  then,  also,  by  any  acceptance  of  the 
work  and  a  confirmation  of  the  contract  by  resolution,  they  repeal 
the  statute  pro  hac  vice.  The  relation  which  the  corporation  and  its 
oflBcers  bear  to  the  subject,  the  duties  they  owe  to  the  public  and 
those  upon  whom  the  burden  is  to  fall,  and  the  nature  of  the  powers 
they  possess,  forbid  us  to  concede  any  such  force  to  their  acts." 

"The  analogy  drawn  from  the  obligation  of  an  individual  to  pay 
for  work  which  he  accepts,  although  there  has  been  no  previous  con- 
tract for  its  performance,  wholly  fails  to  reach  the  present  case.  Here, 
neither  the  oflScers  of  the  corporation,  nor  the  corporation,  by  any  of 
the  agencies  through  which  they  act,  have  any  power  to  create  the 
obligation  to  pay  for  the  work,  except  in  the  mode  which  is  express- 
ly prescribed  in  the  charter;  and  the  I  (to  never  implies  an  obligation 
to  do  tlmt  which  it  forbids  the  party  to  aqree  to  do, 

"To  the  application  of  the  doctrine  of  liability  upon  an  implied 
contract,  where  work  is  performed  by  one  the  benefit  of  which  is  re- 
ceived by  another,  there  must  not  only  be  no  restrictions  imposed  by 
the  law  upon  the  party  sought  to  be  charged  against  making  in  direct 
terms  a  similar  contract  to  that  which  is  implied;  but  the  party  must 
also  be  in  a  situation  where  he  is  entirely  free  to  elect  whether  he 
will,  or  will  not,  accept  the  work,  and  where  such  election  will  or 
may  influence  the  conduct  of  the  other  party  with  reference  to  the 
work  itself.  The  mere  retention  and  use  of  the  benefit  resulting  from 
the  work,  where  no  such  power  or  freedom  of  election  exists,  or  where 
the  election  can  not  influence  the  conduct  of  the  other  party  with 
reference  to  the  work  performed,  does  not  constitute  such  evidence  of 
acceptance  that  the  law  will  imply  therefrom  a  promise  of  payment." 
(As,  for  example,  where  one  puts  up  a  house  upon  the  land  of  anoth- 
er without  request.)  Citing  Bartholomew  vs.  Jackson ,  20  John,  28; 
Ellis  vs.  Hamlin,  3  Taunt,  52;  ISjaith  vs.  Brady,  17  N.  Y.,  173. 

It  is  to  be  noted  that  the  charters  of  the  cities  of  New  York  and 
San  Francisco  require  that  public  work  shall  be  let  out,  after  due 
notice,  to  the  lowest  bidder,  and  the  cases  of  Zotiman  vs.  San  Fran- 
Cisco,  20  Cal.,  96,  and  Brady  vs.  Mayor,  Ac,  of  New  York,  16  How. 
Pr.,  4'J2,  both  hold  that  this  requirement  is  a  pre  requisite  to  the 
validity  of  a  contract.  These  cases  hold,  therefore,  in  addition  to  the 
principles  cited  above,  that  even  the  Common  Council,  as  a  legisla- 
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live  department  of  the  city  government,  could  not,  by  express  enact- 
ment, ratify  a  contract  made  without  this  pre-requisite,  and,  of  course 
that  the  city  could  not  be  made  liable  for  work  not  thus  contracted 
for  upon  a  quantum  meruUy  or  otherwise.  But  the  citations  made 
above  only  go  to  the  general  doctrine  of  ratification  of  contracts  by 
municipal  corporations,  irrespective  of  the  particular  provision  of  the 
charters  referred  to.  That  dofitrine  is,  that  a  municipal  corporation 
can  only  be  bound  in  the  mode  prescribed  by  the  charter;  that  is,  in 
ordinary  cases,  by  ordinance.  If  the  corporation  may  contract  by 
ordinance,  it  is  clear  it  may  ratify  by  ordinance,  and  the  ratification 
would  be  as  good  to  effectuate  the  contract  as  if  the  contract  had  been 
originally  authorized  by  ordinance.  But  the  ratification  must  be  in 
the  mode  in  which  the  corporation  is  authorized  to  contract.  No 
action  of  the  legislative  department,  much  less  of  any  of  the  other 
departments,  in  any  other  mode,  would  be  binding. 

In  Herzo  vs.  -San  Francisco,  33  Cal.,  145,  the  case  of  Zottnian  vs. 
San  Francisco,  20  Cal.,  96,  is  cited,  and  expressly  approved,  the  court 
saying:  "It  was  held  in  the  opinion  delivered  by  Mr.  Chief  Justice 
Field,  and  which  is  remarkable  for  its  logical  clearness  and  the  cim- 
clusiveness  of  its  arguments,  and  has  since  been  regarded  by  the  pro- 
fession as  a  leiiding  case  upon  the  propositions  therein  discussed,  that 
the  city  was  not  liable  for  the  extra  work,  and  could  not  incur  an 
obligation  in  that  manner;  and  this  on  the  ground  that  the  rule  ap- 
plicable to  the  corporate  authorities  of  all  municipal  bodies  is,  that 
*fchen  the  mode  in  which  tlieir  power  on  any  given  sulject  can  be  exer- 
cised is  prescribed  l/y  their  charter,  the  inode  must  he  followed.  The 
mode  in  such  causes  (unstitutes  the  measure  of  the  power, ^ " 

In  this  case  of  Herzo  vs.  San  Francisco,  the  facts  were,  that  the 
Common  Council  undertook,  by  ordinance,  to  sell  some  of  the  re- 
claimed lands  in  the  bay,  and  Herzo  became  the  purchaser,  and  paid 
the  purchase  money,  which  passed  into  the  city  treasury,  and  was 
used  as  other  funds  of  the  city.  The  charter  required  a  vote  of  the 
majority  of  the  members  of  the  council  to  make  a  valid  sale.  The 
Board  consisted  of  eight  members,  one  of  whom  resigned,  and  before 
the  vacancy  was  filled  the  seven  members  met,  and  by  a  vote  of  four 
to  three,  ordered  the  sale.  The  courts  afterwards  held  the  sale  void 
upon  the  ground  that  the  ordinance  was  not  passed  by  a  majority  of 
the  whole  council.  After  the  sale  was  decreed  to  be  void,  the  pur- 
chaser brought  suit  against  the  city  ibr  the  money  paid  by  him,  but 
judgment  was  given  against  him  upon  the  ground,  that,  although 
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traced  to  the  city  treasury,  it  was  not  shown  that  it  had  ever  been 
appropriated  by  the  city  by  a  specific  ordinance  referring  to  it. 

"The  city,  in  our  opinion,'^  say  the  court,  "not  being  responsible 
for  the  acts  of  her  assumed  agents  up  to  and  including  the  placing 
the  money  in  the  treasury,  and  the  money  being  then  the  money  of 
the  plaintiff,  responsibility  for  the  money  does  not  attach  to  her  till 
she  has  converted  it  to  her  own  use.  The  unauthorized  act  of  the 
Treasurer  in  paying  it  out  to  a  third  person  is  not  the  act  of  the  city, 
and  it  makes  no  difference  in  this  respect,  whether  he  pays  it  to  a 
creditor  of  the  city,  or  to  any  other  person.  The  city  could  not 
rightfully  do  anything  with  the  money;  and  to  be  responsible  for  it 
she  must  have  wrongfully  converted  it  to  her  own  use,  and  this  she 
must  have  done  by  some  corporate  act,  and  the  only  act  competent 
for  that  purpose  was  an  appropriation,  for  that  is  the  only  manner  in 
which  she  can  dispose  of  money.  The  report  of  the  Secretary  of  the 
Land  Committee  and  of  the  Treasurer,  and  the  acceptance  of  the 
reports  by  the  Oonlmon  Council,  neither  changed  the  ownership,  the 
custody  or  control  of  the  money — it  still  remained  in  the  hands  of  the 
Treasurer  and  continued  the  property  of  the  plaintiff." 

"It  is  not  intended,"  add  the  court,  *'to  controvert  the  position  of 
the  plaintiff,  that  if  the  city  received  the  plaintiff's  money,  she  is 
liable  in  an  action  for  its  recovery,  for  it  is  correct  beyond  a  doubt ; 
but  the  important  question  in  the  case  must  first  be  decided:  did  she 
receive  the  money?  Nor  is  it  intended  to  deny  it  to  be  a  rule  of  law 
that  the  principal,  whether  a  natural  or  an  artificial  person,  is  respon- 
sible for  the  acts  of  his  agents  while  they  are  acting  within  the  scope 
of  their  employment;  and,  as  a  necessary  inference  therefrom,  that 
when  they  are  not  so  acting,  he  is  not  responsible." 

"  The  immunity  of  the  city  from  responsibility  for  the  unauthor- 
ized acts  of  her  assumed  agents  can  work  no  greater  hardship  than 
would  occur  if  the  present  principal  were  a  private  corjxjration 
or  person,  for  in  each  case,  those  who  deal  with  those  professing  to 
be  agents,  must  see  that  they  are  such  agents  and  invested  with 
proper  authority;  and  if  they  are  not  what  they  assume  to  be,  they 
are  responsible  for  their  acts,  and  in  the  one  case  as  well  as  in  the 
other,  the  person  dealing  with  the  pretended  agent  may  follow  the 
property  improperly  obtained  from  him." 

"  The  fact  that  the  treasurer  may  have  paid  portions  or  all  of  the 
money  to  the  creditors  of  the  city,  can  make  no  difference  in  princi- 
ple; for  if  he  was  not  empowered  and  directed  by  the  city  author!- 
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ties  to  make  such  payment — and  the  only  mode  in  which  she  could 
act  in  conferring  such  authority,  was  through  the  medium  of  an  or- 
dinance appropriating  the  money — it  would  amount  to  no  more  than 
a  voluntary  payment  made  by  any  other  person,  or  the  same  officer 
out  of  other  funds  of  which  he  may  have  procured  the  possession, 
either  rightfully  or  wrongfully,  but  without  the  direction,  aid  or  as- 
sent of  the  city  government  or  any  of  its  authorities." 

Wc  have  already  seen  in  Zotlman  vs.  Sm  Francisco y  20  Cal.,  96, 
that  a  contractor  failed  to  recover  for  extra  work  done  for  the  city  by 
a  change  in  the  original  plans,  although  expressly  authorized  to  do 
the  extra  work  by  the  committee  entrusted  with  the  supervision  of 
the  original  contract;  and  although  all  the  members  of  the  Common 
Council  must  have  been  aware  of  the  order  for  the  extra  work,  and 
the  work  itself  was  the  subject  of  general  conversation  and  approval 
by  the  members  at  their  various  sessions  and  elsewhere,  and  no  op- 
jwriition  to  it  was  ever  expressed  by  any  member.     This  is  a  very 
strong  case  upon  the  rule  that  a  ratification  can  only  be  in  the  mode 
In  which  the  act  could  have  been  originally  authorized.     The  same 
subject  was  considered  by  the  same  court  in    Pkeltn   vs.    Connty  of 
San  Francisco,  6  Cal.,  531.     There  a  particular  act  which  the  law 
required  to  be  done  by  the  supervisors  of  the  county,  was  sought  to 
he  sustained  by  showing  that,  although  the  supervisors  had  not  acted 
upon  it  collectively,  they  had  each  individually  approved  it.      The 
court  say :    *'  We  are  satisfied  that  a  legislative  body,  like  the  Board 
of  Supervisors  of  a  county,  cannot  be  bound  by   acts  in  pais,  but 
that  the  best  and  only  evidence  of  its  acts  and    intentions  is  to  be 
drawn  from  the  record  of  its  proceedings."     This  is  cited  approving- 
ly in  Arg  idi  vs.  San  FrancibcOf  16  Cal.,  272,  and  is  perhaps  the 
only  sound  rule. 

The  weight  of  authority  seems,  therefore,  to  be,  that  the  officer  of  a 
municipal  corporation  can  not  bind  the  corporation  without  ordinance, 
where  the  charter  specifies  that  as  the  mode  in  which  the  corporate 
powers  shall  be  exercised.  And  every  person  who  deals  with  such 
officer,  or  becomes  the  holder  of  negotiable  securities  purporting  to 
be  issued  by  the  corporation,  must,  at  his  peril,  see  to  the  authority 
under  which  the  officer  acts,  or  the  paper  is  issued.  Any  other  doc- 
trine, to  use  the  words  of  the  Supreme  Court  of  the  United  States 
in  the  case  of  the  Floyd  Acceptances^  would  enable  the  officers  of  a 
municipal  corporation,  for  the  time  being,  "  to  flood  the  country 
with  bills  of  exchange,  acceptances,  and  other  forms  of  negotiable 
paper,  without  authority  and  without  limit.". 
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Taxes,  and  Sale  of  Real  Estate  for  Non-payment  of  Ac.  &c. 


The  principle  upon  which  taxes  upon  real  estate  are  levied 
and  collected,  smd  the  modes  adopted  to  attain  this  end,  should  be,  in 
some  measure,  known  to  all  men.  To  the  juri^st  it  is  im]K)rtant,  be- 
cause he  is  called  upon,  either  as  a  lawyer  or  judge,  to  argue,  ex- 
pound and  decide  questitms  arising  herein,  full  of  minute  and  techni- 
cal difficulties,  and  involving  at  the  same  time,  principles  reaching 
back  to  the  theory  of  government,  and  the  relation  of  the  citizens ; 
to  the  legislator  it  is  important  because  it  devolves  upon  him  to  pass 
the  act  by  which  the  government  is  to  be  supported,  its  obligations 
discharged,  and  each  citizen  made  to  contribute  equally,  in  one  sense, 
aud  proportionately  to  his  wealth,  in  another  sense,  to  discharge 
these  general  and  common  burdens ;  to  the  citizen  it  is  of  deepest 
consequence,  because  his  property  is  involved,  and  it  is  in  his  name 
that  the  legislator  and  jurist  act,  and  upon  his  rights,  and  the  error 
of  each,  directly  or  consequentially,  affects  him  or  his  proj)erty. 

It  is  somewhat  astonishing  tLat  a  subject  demanding  the  thought 
and  attention  of  all  classes  of  citizens,  and  involving  so  many  and 
such  varied  interests,  sometimes  appealing  to  the  honor  and  good 
faith  of  the  State,  always  appealing  to  the  honor  and  sense  of  justice 
of  each  citizen,  should  have  been  so  neglected  that  to-day,  no  lawyer 
could  pronounce  confidently  to  his  client  that  any  particular  tax-sidc 
communicates  a  good  and  perfect  title,  and  there  are  but  few  who 
could  not  file  a  bill  or  issue  a  writ  of  ejectnient,  for  the  recovery  of 
any  piece  of  real  estate,  the  title  to  which  was  claimed  by  virtue  of 
a  tax- salt',  without  clearly  scrutinizing  the  records  of  the  sale.  Of 
all  the  methods  known  to  the  law  by  which  the  title  to  real  estate 
may  be  acquired,  this  arising  from  a  sale  ibr  taxes  is  the  most  uncer- 
tain and  doubtful,  if  it  be  possible  at  all. 

These  sales  are  made  at  the  instance  of  government,  are  based  upon 
governmental  necessity,  originate  at  the  hands  of  government  offi- 
cers, conducted  through  the  courts  by  sovereignty  or  its  agents,  and 
yet,  the  character  of  the  title  communicated,  is  of  such  small  regard 
and  carries  with  it  such  little  respect,  that  the  defaulting  owner  does 
not  give  a  second  thought  to  the  matter  upon  seeing  the  land  adver- 
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tised  for  sale,  and  in  most  cases  has  not  the  curiosity  to  attend  the 
auction. 

This  is  not  the  feeling  by  which  he  is  actuated  if  the  sale  has  been 
ordered  at  the  instance  of  his  individual  creditor ;  then  he  bestirs 
himself,  and  the  whole  family  is  aroused  by  the  fact  that  the  home 
is  about  to  be  lost,  and  efforts  are  made  to  postpone  the  sale,  or  dis- 
cliarge  the  debt. 

The  want  of  interest  in,  or  respect  for,  a  debt  due  from  the  citizen 
to  the  government,  if  the  debt  be  based  upon  a  right  of  taxation,  we 
greatly  suspect  originates  in  the  feeling  that  such  debts  are  tinnatu- 
rdf  and  could  never  arise  out  of  man's  natural  condition,  but  springs 
alone  from  social  and  governmental  reasons;  and  before  these  debts 
will  ever  receive  other  than  indifference,  if  not  positive  hatred,  the 
fteliugs  of  the  tax-payer  must  be  changed.  He  must  be  educated 
to  the  point,  both  in  head  and  heart,  to  realize  his  relation  to 
liis  government,  and  his  personal  I  and  individual  necessity  fur  govern^ 

Let  him  ask  himself  the  question.  How  is  it  that  1  ahne  have  the 
right  to  use  and  cultivate  this  parcel  of  land  upon  which  my  house 
stands  in  part,  and  1  alone,  of  all  the  millions  of  men,  have  this 
right,  and  can  stand  upon  it  and  forbid  all  others  from  coming  upon 
it.  Standing  upon  it  1  am  equal  to  all  the  rest  of  mankind — and 
in  this  respect  I  am  a  majority  of  one  as  against  any  and  every  body. 
He  can  well  say  no*i  only  is  it  mine  to  have,  use  and  enjoy  while 
I  live,  but  mine  to  do  with  as  I  please  when  I  come  to  die,  mine — 
'^ray  heirs  and  assigns  forever**'  Vain  man  I  Standing  alone,  on 
standing  upon  aiiy  natural  rights,  could  you  so  defiantly  and  proudly 
have  ass^irted  your  claims,  and  could  not  your  vain  boast  have 
aroused  the  envy  and  hatred  of  some  natural  "  bully,  "who,  in  a  feat 
rf  fisticuffs,  would  naturally  try  titles  with  you? 

The  legal  fiction  called  '*  title,"  carries  with  it  absolute  rights  to, 
and  a  well  defined  property  in  **  land  or  other  thing,"  which  may  be 
the  subject  of  ownership,  was  never  found  in  a  state  of  nature,  but 
*^  purely  a  contrivance  of  government,  which  creates  the  factum, 
J^jfines  it,  confers  and  enforces  it.  It  is  an  ideal  thing  which  no 
'Ban  in  a  state  of  nature  could  ever  have  conceived,  as  are  also  evi- 
dences of  this  title  such  as  deeds,  wills,  &c.  A  man  who  is  the 
P^^ssessor  of  these  evidences,  government  through  all  its  depart- 
^^ts,  declares  the  land  to  be  his;  whether  he  is  truthfully  and  hon- 
^%  the  owner  of  these  evidences,  or  another  is,  becomes  a  question 
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for  the  courts^  and  with  these  come  also  a  long  train  of  officers  and 
expenses. 

To  confer  property  and  protect  it,  to  defend  the  life  and  liberty  of 
the  citizens,  necessarily  involves  large  sums  of  money,  and  without 
money  none  of  the  rights,  duties,  responsibilities  or  obligations  of  the 
government  could  be  carried  out.  Money,  therefore,  is  not  an  inci- 
derU  to  government,  but  a  necetsity.  Taxes  are  not  the  charitable 
donations  of  citizens,  to  be  given  or  withheld  at  pleasure ;  are  not 
mere  political  duties  that  the  citizen  may  or  may  not  discharge  at 
his  option,  but  are  high  moral  obligations,  based  upon  considerations 
of  immense  value. 

Therefore,  every  citizen  of  a  State  is  called  upon  to  furnish  his 
pro  rata  share  towards  the  expenses  of  his  Government,  and  when 
the  share  of  each  has  been  ascertained  and  set  down  to  him,  his  per- 
sonal and  moral  honesty  is  involved  in  its  discharge.  He  can  con- 
tract no  debt  to  his  merchant,  or  other  j)erson,  based  upon  a  higher 
consideration  or  involving  in  its  discharge  a  greater  moral  responsi- 
bility. We  venture  the  assertion,  that  if  a  list  of  the  defaulting  tax- 
payers could  be  made  out,  and  the  moral  character  of  each  analyzed, 
or  even  their  general  reputation  among  their  neighbors  ascertained, 
that  the  result  would  show  that  eight-tenths  of  them  are  men  who 
are  not  esteemed  as  honest,  and  are  men  whom  their  neighbors  would 
not  permit  to  become  the  administrators  of  their  estate  or  the  guardians 
of  their  children.  Government  is  felt  to  be  a  necessity,  and  men 
recognizing  this  have  banded  themselves  together  uuder  Government 
in  some  one  of  its  forms,  and  each  has  impliedly  agreed  that  he  will 
contribute  his  proportional  part  towards  paying  off  its  costs  and  ex- 
penses, and  he  who  refuses  to  do  so  is  false  to  those  who  have  trusted 
his  government,  base  to  the  government,  and  deserves  the  odium  of 
all  his  fellow-citizens,  whom  he  has  betrayed.  He  is  recreant  to  his 
moral  obligations,  to  the  creditor  of  the  government,  a  breaker  of  all 
his  political  faith  to  his  government,  and  bankrupt  in  his  social 
obligations  to  his  fellow-citizens.  He  should  not  be  trusted  in  a 
common  venture  of  a  dozen.  We  have  allowed  ourselves  to  be  car- 
ried off  from  the  original  intention  and  legitimate  object  of  this 
article,  in  a  denunciatory  pursuit  of  a  class  of  men  who  are  annually 
growing  more  numerous,  with  the  hope  that  the  public  morals,  now 
so  enfeebled,  may  become  energized,  and  that  these  men  who  are 
passing  through  society  as  good  citizens  may  be  detected,  pointed  out 
and  spumed;  and  that  all  squeamishness  about  tax  titlea  may  be  done 
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away  with,  and  that  each  citizen  may  feel  as  free  to  buy  a  parcel  of 
land  sold  for  taxes,  and  the  court  as  swift  to  condemn  it,  as  either 
would  be,  if  the  sale  was  asked  or  had  for  the  purpose  of  selling 
the  debtor's  land  to  pay  a  merchant's  bill  or  a  lawyer's  fee. 

If  all  the  acts  of  the  Legislature  passed  on  the  subject  of  sale  of 
lands  for  the  non-payment  of  taxes  could  be  brought  before  the  eye 
of  a  single  reader,  it  would  be  sufficient  amusement  for  the  time  to 
be  allowed  to  set  silently  by  and  watch  the  emotions  that  would  ex- 
press themselves  in  an  honest  tell-tale  face,  and  we  should  be  greatly 
surprised  if  he  did  not  lay  down  the  collection  with  feelings  akin  to 
the  views  of  a  man  who  had  waited  an  hour  in  watching  a  pack  of 
terriers  and  boys  catching  rats:  "  Well,  boys,  you  did  catch  some, 
but  some  got  away  /" 

In  legislating  upon  nearly  every  other  subject  upon  which  our 
modern  legislators  are  called  to  act,  except  that  of  the  sale  of  land 
for  the  payment  of  taxes,  the  rules  and  principles  directly  applicable 
may  be  drawn  from  the  grand  old  store-house  of  the  common  law, 
and  this  may  in  some  degree  account  for  the  character  of  legislation 
that  has  controlled  this  subject.  Neither  the  courts  nor  the  legisla- 
tures have  had  the  benefit  of  a  common  law  back-ground  upon  which 
to  lay  down  the  statute,  ascertain  its  defects,  and  simply  adapt,  to 
present  conveniences,  a  building  already  built.  Therefore,  we  will 
be  justified  in  the  assertion,  that  l^islation  and  judicial  decisions 
upon  this  subject,  bear  strong  marks  of  *^  original  originality."  In 
verification  of  this,  let  us  take  one  act  of  the  Legislature  and  two 
decisions  of  the  Supreme  Court  of  Tennessee. 

In  passing  the  Act  in  question,  the  Legislature  seems  to  have  been 
driven  to  a  desperate  point,  and  to  have  made  up  its  mind  to  hold  the 
defaulters  to  the  condemnation  and  sale,  and  therefore,  by  an  Act 
passed  January  18,  1844,  (See  Nicholson's  Supplement,  page  259,)  it 
provided:  1st.  That,  in  order  to  make  a  sale  of  land  made  for  taxes 
valid,  and  communicate  a  good  title,  it  must  appear  that  the  land  lies 
in  the  county  in  which  it  has  been  reported ;  2d.  That  it  has  been 
duly  reported ;  3d.  That  an  order  of  sale  has  been  awarded ;  4.  That 
the  sale  of  the  land  was  duly  advertised;  5.  And  the  sheriff's  deed 
reciting  all  these  facts  shall  be  prima  facie  evidence  of  their  existence; 
6.  All  judgments  or  orders  of  sale  shall  be  conclusive,  unless  the 
person  wishing  to  show  the  irregularity  of  the  same  can  prove  that 
the  taxes  were  duly  paid  before  such  judgment  or  order  of  sale  was 
leered.    Certainly,  the  land  could  not  have  been  '^duly  reported' 

VOL.  I. — 3 
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if  the  fcixes  had  already  \>een  paid.     After  the  passage  of  this  Act, 
we  may  well  suppose  that  no  man  will  allow  his  land  to  be  sold  for 
taxes;  but  if  any  should  do  so,  such  will  have  but  one  attitude  in 
which  to  attack  the  judgment,  viz:  by  showing  that  the  taxes  had 
been  paid,  and  therefore  fasten  malice  or  great  negligence  upon  the 
officer  whose  duty  it  was  to  report  it  to  court.     This,  we  presume,  is 
the  only  stand-point  from  which  the  court  will  permit  him,  now,  to 
assail  the  judgment  or  order  of  sale;   and  so  the  Circuit   Judge 
charged  a  jury  in  the  case  of  Tharp  vs.  Hart,  2  Sneed,  569;  and  the 
Supreme  Court,  in  commenting  upon  this  charge,  (Totten  dissenting) 
say:     "Tax  sale  titles  had  become  so  proverbially  worthless,  on  ac- 
count of  the  strictness  required  in  the  proceedings,  that  the  col- 
lectors of  the  public  revenue  were  seriously  obstructed  for  want  of 
bidders,  and  the  owners  of  land  became  entirely  indifferent  about  the 
payment  of  their  taxes.     Thus,  vast  quantities  of  land  remained  un- 
taxed from  year  to  year,  and  the  owners,  with  impunity,  avoided 
their  just  share  of  the  public  burdens.     This  strong  statute  was  evi- 
dently intended  by  the  framers  to  preclude  the  land-holder,  who  id 
in  default,  from  taking  advantage  of  these  irregularities  and  defects 
in  the  proceeding,  which  had  been  previously  regarded  by  the  courts 
as  sufficient  to  award  the  title  to  the  purchaser.     This  would  give 
confidence  to  bidders,  and  ensure  the  collection  of  the  State  and 
county  taxes,  and  thereby  remedy  the  existing  evil.''     Speaking  of 
the  defaulter,  the  Court  say:     "He  shall  not,  to  the  injury  of  one 
who  has  bought  the  land  at  a  public  judicial  sale,  and  thus  paid  his 
taxes  for  him,  and  which  he  has  not  refunded  by  redemption,  inval- 
idate the  sale  and  title  by  technical  objections.     He  does  not  stand 
in  a  condition  to  be  favored,  as  he  has  not  complied  with  his  obliga- 
tions to  the  government  whose  protection  he  has  enjoyed.     Against 
him  the  judgment  and  order  of  sale  are  made  conclusive.      The 
charge  of  the  Circuit  Judge  must  be  sustained,  or  the  plain  language 
of  the  law  disregarded.     The  judgment  and  order  of  sale  are  made 
conclusive  against  the  plaintiff  until  he  can  show  that  his  taxes  had, 
in  fact,  been  paid ;  and  then,  and  not  before,  can  he  be  heard  to  make 
objections  to  the  regularity  of  the  proceedings  under  which  the  de- 
fendant became  purchaser  of  the  land." 

This  opinion  certainly  echoes  the  sentiment  that  actuated  the 
passage  of  the  law,  and  indicates  the  reasons  and  principles  upon 
which  taxes  are  levied  and  collected,  and  justly  visits  upon  the  de- 
faulter the  penalty  of  his  neglect.     The  next  case  to  which  we  shall 
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refer  is  the  case  of  Henderson  vs.  Stareit,  4  Sneed,  470.  The  action 
was  ejectment;  the  defendant  had  bought  the  land  at  a  tax  sale,  and 
was  ill  possession.  On  the  trial,  the  defaulting  tax-payer  offered  to 
read  the  advertisements  of  tax  sales  under  which  the  land  was 
bought,  to  show  that  the  description  given  in  the  advertisement  did 
not  sufficiently  describe  the  land.  The  court  below  decided  "that 
the  irregularity  of  the  sale  could  not  be  shown  unless  the  plaintiffs 
first  showed  that  the  taxes  had  been  duly  paid  on  the  land;  and  that 
not  having  been  done,  the  evidence  was  ruled  out.'' 

This  cause  was  likewise  carried  to  the  Supreme  Court,  and  that 
Court  say:  "We  held  in  Tharp  vs.  Hart  that  the  validity  of  the 
judgment  and  order  of  sale  in  tax  sales  could  not  be  impeached,  unless 
it  was  first  shown  that  the  taxes  had  in  fact  been  paid  before  the 
judgment  of  condemnation.  This  does  not  expressly  embrace  the 
advertisement  and  sale.  Before  that  Act,  (1844,  cited  above,)  all  the 
proceedings  were  open  to  attack,  without  any  condition  or  limitation ; 
and  by  it  we  think,  upon  a  fair  construction,  the  law  is  only  changed 
80  fiir  as  to  make  the  judgment  and  order  of  sale,  and  of  course  all 
previous  proceedings,  conclusively  correct,  unless  it  be  shown  the 
taxes  were  paid  anterior  to  such  judgment."  But  not  so  as  regards 
niatters  occurring  subsequent,  such  as  advertisements,  etc. — these  are 
all  open  to  attack,  say  the  Court. 

This  decision,  it  will  be  admitted,  whittles  the  matter  down  to  a 
^^yfine  point,  and  reminds  one  of  the  charge  of  a  Circuit  Judge  to 
3  jury,  upon  the  question  whether  or  not  a  married  woman  could 
Diakea  valid  legal  contract  of  debt.  The  Judge  told  the  jury  that 
^^  must  tell  them  that  the  law  was,  that  "a  married  woman  could 
not  make  a  binding  legal  contract,  by  which  she  could  charge  her- 
self with  a  debt;  but,  gentlemen,  I  must  also  say  in  this  connection, 
that  I  think  a  married  woman  could  have  an  understanding  with 
a  party,  and  thereby  bind  herself  to  pay  a  debt." 

Imprisonment  of  the  delinquent,  distress  of  goods  and  chattels, 
were  the  modes  of  the  common  law  for  collecting  taxes.  Auxiliary 
to  these  were  some  Exchequer  proceedings,  of  which,  practically,  we 
know  but  little;  and  none  of  our  elder  law  writers,  Kent  and  others, 
have  contributed  anything  directly,  ot  very  little,  to  elucidate  this 
subject.  These  two  facts  have  doubtless  contributed  largely  to  the 
conflicting  decisions  of  the  various  States,  and  not  unfrequently  of 
the  courts  of  the  same  State,  and  also  to  much  of  the  loose  legisla- 
tion which  has  been  had  upon  this  subject    Until  recently,  there 
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has  been  no  common  source  to  which  all  might  apply,  and  by  com- 
parison and  addition,  from  time  to  time,  build  up  a  system  of  laws 
and  decisions  consistent  and  harmonious,  and  so  plain  and  intelligent 
that  any  ordinary  capacity  could  compass  it.  Heretofore  the  statutes 
have  been  framed  under  the  influence  of  some  local  policy ;  and  this 
same  policy  has  entered  largely  into  their  construction,  (see  14  Peters, 
322,)  and  the  statute  has  been  materially  altered  by  almost  every 
succeeding  Legislature;  and  therefore,  the  judicial  decisions  have 
been  merely  constructions  of  statutes,  and  may  be  regarded  merely  as 
the  law  of  the  case  decided,  and  are  not  esteemed  by  the  profession 
as  doing  much  mora  And  yet,  in  this  bewilderment  and  uncer- 
tainty, the  courts  have  continually  held  these  statutes  to  be  rules  of 
projicrty;  and  in  theory  this  is  still  true,  even  in  those  States  the 
courts  of  which  have  never  sustained  a  single  tax  title. 

The  exorbitant  extent  to  which  the  debts  of  many  of  the  States, 
counties  and  municipalities  have  been  carried,  and  the  consequent 
necessity  for  a  high  rate  of  taxation,  at  a  time  when  the  Federal 
Government  has  made  itself  a  dormant  partner  in  the  profits  of  every 
man,  indicate  this  as  a  proper  time  to  look  into  the  question  of  l^is- 
lative  power,  and  constitutional  limiUitions  of  these  powers.  A  pro- 
found statesman  (see  Federalist,  No.  30,)  gave  as  a  reason  why  gov- 
ernment, by  implication,  had  the  power  of  taxing  its  citizens,  was  to 
protect  the  citizen  from  "continual  plunder,"  to  which  he  would  be 
exposed  by  the  necessities  of  the  government  and  the  exorbitant 
greediness  of  its  ofi&cers  and  agents.  This  is  regarding  the  govern- 
ment as  a  substitute  for  banded  robbery,  against  which  the  citizen 
could  not  defend  himself,  and  which  found  its  illustration  in  the 
levies  and  war  taxes  imposed  upon  the  citizen  by  the  armies  of  the 
late  civil  war.  We  do  not  so  regard  either  government  or  the  right 
of  taxation.  The  whole  theory  and  right  are  based  upon  considera- 
.'tion,  moral,  social  and  pecuniary;  and  because  it  is  government,  and 
acknowledged  head;  and  the  government  which  shields  my  property 
from  the  rapacity  of  my  neighbors,  can  not  be  construed  to  be  a  sub- 
stitute for  unlawful  power,  and  entitled  to  commit  the  same  acts  of 
plunder,  only  under  a  diflerent  mode  and  name.  Government  itself, 
does  not  and  should  not  refer  the  question  of  taxation  to  mere  power, 
but  enters  upon  its  rightful  and  delicate  duties  under  recognized  re- 
restrictions",  viz : 

1.  Revenue  bills  must  originate  in  the  most  popular  branch  of  the 
sGeneral  Assembly. 
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2,  Taxes  can  only  be  levied  for  public  purposes. 

3.  No  one  species  of  property  shall  be  taxed  higher  than  another 
of  equal  value;  aod  in  order  to  carry  out  this,  new  assessments  are 
nqoired  to  be  made  from  time  tn  time. 

Under  these  restrictions  much  is  left  to  the  visdom  and  prudence 
of  the  Legislature;  and  it  has  now  become  a  serious  question  of  de- 
iMte  whether  it  would  not  have  been  prudent  to  have  inserted  in  the 
Stale  Constitution  a  positive  inhibition  upon  the  Legislature  exceed- 
ing onder  any  circumstances,  a  maximum  rate. 

All  the  foregoing  restrictions  may  be  literally  complied  with,  and 
jet  the  citizens  be  greatly  imposed  upon.  The  fact  that  the  legisla- 
tor is  to  be  elected  aDniially  or  bi-ennially,  is  no  sufficient  guarantee 
llat  he  will  reasonably  do  his  duty.  The  potency  of  immense 
v«alth,  whether  the  same  has  been  acquired  honestly  or  by  corrupt 
■xeana,  the  bitterness  of  political  parties  may  each  be  relied  upon  to 
relieve  ihe  character  and  secure  future  prosperity.  The  penalty  put 
DpoD  public  and  official  corruption  is  entirely  too  low  to  secure 
honest  public  servants;  besides,  the  means  and  facilities  for  an  ex- 
posure are  too  meagre  and  ineffectual  to  excite  the  efifort,  and  two  to 
one  the  honest  effort  will  but  bring  disgrace  and  ruin  upon  its  author. 
A  man  may  know  of  a  piece  of  roguery,  and  yet  fear  the  conse- 
qaeaces  of  an  effort  to'expose  it,  particularly  before  a  Legislature. 
The  alienation  of  laiid,  against  the  will  of  the  owner  at  common  law, 
was  regarded  with  great  jealousy,  and  the  courts  usually  required  the 
strictest  compliance  with  all  the  prerequisites  and  conditions  of  the 
sales;  and  this  principle  has  been  continually  appealed  to,  and  with 
great  success,  in  cases  involving  the  question  of  tax  titles. 

The  chief  difficulty  connected  with  the  levy  and  collection  of  taxes 

in  most  if  not  all  the  States,  as  a  reference  to  the  adjudicated  cases 

will  prove,  is  traceable  to  the  ignorance  and  incapacity  of  the  persons 

eDtrusted  with  it.     Assessors  should  be  men  of  more  than  ordinary 

'    '      'd  have   two   features  of  character  in  a  degree 

•.t  and  confidence  of  the   community.     One  of 

'ough  knowledge  of  values  of  the  land  to  be 

■elatively ;  the  other,  sufficient  scholarship  or 

hat  character  of  description  brings  the  land 

the  statute. 

ment,  as  it  is  sometimes  termed,  is  the  basis  of 
and  just  here  most  of  the  errors  are  commit- 
coets  and  expenses,  eventually  invalidate  the 
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sales.  And  it  does  seem  that  the  Legislature  for  many  years^  has 
been  doing  its  utmost  to  legislate  down  sufficiently  low  to  meet  and 
atone  for  the  incapacity  of  its  assessors.  It  has  been  playing  the 
role  of  an  English  lawyer,  who  was  drinking  an  unusual  quantity  of 
beer  just  before  commencing  a  speech  to  a  jury,  and  gave  as  a  reason 
for  it  that  he  was  trying  to  fuddle  his  brains  down  to  the  capacity  of 
his  jury.  This  custom  could  be  "  more  honored  in  its  breach  than 
observance." 

Listing,  besides  being  the  substratum  of  all  the  other  proceedings, 
is  a  constitutional  requirement,  in  order  to  ascertain  the  value  of  the 
taxables,  and  thereby  determine  the  rate;  it  is  also  necessary  in  order 
to  know  the  pro  rata  snare  of  each  citizen,  and  to  keep  up  with  the 
continual  changes  of  property  from  hand  to  hand.  This  list  is  in- 
dispensable to  the  collector  to  inform  him  of  the  amount  to  be  collect- 
ed from  each  citizen,  and  is  the  only  security  that  the  citizen  has 
that  an  exorbitant  amount  will  not  be  collected  of  him.  It  is  also 
necessary  to  the  State  in  its  settlement  with  the  collector.  Its  chief 
importance,  however,  consists  in  the  fact  that  it  secures  a  uniformity 
of  taxation.  Usually  the  most  important  work  is  placed  in  the  most 
incompetent  hands,  and  therefore  it  would  be  safe  to  assume  that  by 
far  the  greater  proportion  of  tax  sales  that  are  declared  void  find 
the  cause  just  here  ;  in  fact,  it  is  well  known  that  but  few  men  re- 
cognize their  lands  as  exhibited  upon  the  tax  books.  The  particular 
estate  which  one  may  own  in  the  property,  whether  a  naked  trustee, 
tenant,  or  common,  or  life  estate,  &c.,  &c.,  we  venture  was  never 
dreamed  of  by  a  large  majority  of  the  assessors. 

And  yet  the  list  is  passed  to  the  collector,  who,  after  keeping  it  for 
a  time,  returns  it  to  court,  and  the  description  and  ownership  de- 
scribed therein  is  the  only  description  by  which  it  may  be  sold. 
Either  the  Legislature  should  abolish  all  description,  and  make  it  a 
proceeding  in  rem,  or  abolish  incompetent  assessors.  It  should  de- 
m  md  bonds  and  security  from  its  assessors,  as  well  as  its  collectors, 
for  a  faithful  discharge  of  their  duties;  and  whenever  the  State  or  the 
purchaser  of  a  tax  title  should  lose  the  benefit  of  the  purchase  by 
means  of  a  failure  on  the  part  of  this  officer  to  discharge  his  duty, 
let  him  be  held  to  the  damages.  A  greater  amount  by  far  ha^  been 
lost  to  the  State  by  reason  of  incompetent  assessors — incompetent  in 
mere  scholarship  and  intelligence — than  has  been  lost  by  collectors 
failing  to  pay  over,  to  say  nothing  of  losses  to  the  citizens  who  may 
have  purchased.    The  courts  of  no  State  have  looked  more  closely 
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into  the  duties  of  assessors,  or  have  determined  more  cases  upon  the 
manner  in  which  assessors  have  discharged  their  duties,  than  have 
the  courts  of  Tennessee,  in  proportion  to  the  number  of  tax  titles 
that  have  come  before  them  for  adjudication.  Notwithstanding  this, 
we  venture  the  assertion  that  the  assessors  of  no  State  have  entered 
upon  the  discharge  of  their  duties  with  less  positive  instructions  than 
have  assessors  of  Tennessee. 

Let  us  look  for  a  moment  at  the  statute,  (Code,  section  567,)  and 
ascertain  what  the  assessor's  books  are  required  to  show  : 

1.  The  name,  in  alphabetical  order,  of  each  owner  of  the  property 
assessed  in  each  civil  district,  unless  the  owner  be  unknown,  in  which 
case  it  shall  be  so  stated. 

2.  The  description  of  the  property. 

3.  The  contents,  when  it  can  be  known,  in  acres. 

4.  The  value  of  the  property. 

5.  The  amount  of  the  taxes  assessed  upon  the  same. 

Take  the  2d  and  3d  above,  "  The  description  of  the  property," 
*'  The  contents,  when  it  can  be  known,  in  acres."     What  character  of 
description  will  fill  the  indefinite  and  general  language  above,  in  sec- 
tion 2?    To  say  that  it  was  250  acres  belonging  to  John  Smith,  is 
this  sufficient  ?     Land,   like  everything  else,  is  susceptible  of  many 
descriptions  more  or  less  accurate.     How  near  the  accurate  must  it 
be?    Section  1  provides  that  the  name  of  the  owner,  if  known,  shall 
h6  given.     Section  3  provides  for  stating  the  contents.     Now  section 
2  certainly  demands  something  more.     What  more?    The  bound- 
aries?   If  so,  the  assessor  must  be  a  surveyor,  or  have  the  deeds  be- 
fore him.     One  court  may  be  of  the  opinion  that  a  certain  character 
of  description  is  sufficient,  while  another  court  will  be  of  a  different 
opinion.     One  assessor  will  construe  the  law  to  mean  one  character 
of  description,  while  another  will  adopt  a  different  one.     Take  the 
3d,  "The  contents,  when  it  can  be  knovm,  in  acres."     It  can  always 
be  known.     It  can  be  surveyed.     The  assessor  can  go  to  the  Regis- 
ter's office,  and  if  he  is  a  lawyer  or  versed  in  the  mysteries  of  that 
ofBce,  can  tell  you  precisely  what  the  title  papers  say  on  that  subject. 
But  what  can  be  done,  and  what  miLst  be  done,  may  be  a  very  differ- 
ent question.     One  judge  can  tell  a  jury  that  it  was  the  duty  of  the 
assessor  to  have  examined  the  Register's  office,  while  another  judge 
would  say  it  was  not  necessary.     One  might  honestly  believe  that 
"can"  exhausts  all  possibilities.     "When  it  can  be  known,"  implies 
A  possible  knowledge,  in  such  cases.     The  reader  will  see  at  a  glance 
that  the  indefinite  language  of  instruction  to  the  assessors,  as  quoted 
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above,  is  well  calculated  to  embarrass  men  of  muck  higher  intelli- 
gence, and  is  altogether  too  loose  and  general  to  be  a  rule  of  property, 
and  as  such,  entitled  to  a  very  high  degree  of  respect.  If  our  other 
laws  of  property,  such  as  descents,  &c.,  were  equally  general  and 
indefinite,  our  books  would  be  full  of  contradictory  decisions,  as  well 
as  that  most  hateful  of  all  legislation — judicial  legislation. 

Let  us  before  leaving  this  branch  of  the  subject,  "confound  con- 
fusion,'' by  throwing  in  a  principle  by  which  the  judge  trying  a  tax 
title  may  be  governed  in  the  construction  of  the  aforesaid  statute. 
In  1  Buss.,  647,  Lord  Mansfield  said  "  that  there  is  a  known  dis- 
tinction between  circumstances  which  are  of  the  essence  of  a  thing 
required  to  be  done  by  an  act  of  parliament  and  clauses  merely  di- 
rectory." The  vagueness  of  the  rule,  and  the  feet  that  some  such 
rule  exists,  give  a  discretionary  power  to  ministerial  officers  danger- 
ous to  all  private  interests,  and  not  unfrequently  gives  a  warrant  to 
a  judge  to  be  wiser  than  the  law.  The  caprice  which  presides  in  the 
one  case  aud  disposes  of  a  positive  statute  is  a  very  capricious 
caprice,  and  may  be  absent  in  the  trial  of  a  second  and  third  cause, 
or  surrender  its  place  to  a  whim  more  dangerous  and  uncertain.  This 
rule,  if  admitted  at  all  to  apply  to  tax  laws,  is  to  vest  the  legislative 
power  in  the  assessor,  collector,  or  sherifi^,  and  allow  them  to  dispose 
of  property,  not  according  to  the  statutory  requirement,  but  their 
private  opinions,  and  thus  place  at  their  private  discretion  the  prop- 
erty of  every  citizen.  Why  could  not  the  Legislature  adopt  and 
make  positive  some  reasonahle  description  of  the  land,  which  when 
complied  with,  should  carry  the  title,  and  when  not  complied  with 
should  avoid  the  title.  Every  man  knows  that  he  is  liable  for  some 
amount  of  taxes  annually  if  he  owns  any  realty,  and  knows  whether 
he  has  paid  it  or  not.  And  if  he  has  not  paid  it,  he  knows  that 
the  same  is  being  proceeded  against  in  a  certain  court.  And  why 
not  legislate  upon  the  reasonable  presumption  of  this  knowledge. 
Such  a  delinquent  does  not  deserve  the  benefit  of  all  character  of 
technicalities  and  conditions,  to  enable  him  to  hold  land  upon  which 
he  refuses  to  pay  the  taxes.  If  it  is  wrong  to  sell  land  for  the  non- 
payment of  taxes,  let  us  say  so ;  if  it  is  right,  let  us  determine,  in 
plain  unequivocal  language,  how  it  is  to  be  done.  And  when  done^^ 
let  it  ^^  be  the  be  all  and  end  all "  to  the  matter. 

It  is  a  notorious  fact,  that  few  persons  will  venture  to  buy  property 
at  a  tax  sale.  The  result  is,  it  is  ^^  purchased  in  by  the  State."  And 
what  then  ?  Taxed  the  succeeding  year  to  the  same  defaulting 
owner,  and  again  sold  for  the  taxes,  and  again  ^^  purchased  in,"  and 
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80  on  annually.  In  some  cases^  the  owner  has  attempted  to  sell,  or 
the  property  has  been  decreed  to  be  sold,  when  lo !  it  took  half  the 
purchase  money  to  pay  back  taxes.  The  I'esult  is,  those  who  do  pay 
their  taxes  have  much  to  pay  each  year  because  of  the  default  of 
others^  and  the  rate  must  be  annually  increased  to  meet  the  accumu- 
lated interest  on  the  public  debt.  The  Legislature  has  resorted  to 
several  modes,  punctual  in  their  character,  to  prev^ent  this  recurring 
evil,  all  of  which  have  failed  to  excite  the  alarm  of  the  tax  payers. 
One  of  these  modes  was  to  charge  a  large  per  centum,  s;  y  fifty,  when 
the  owner  did  redeem.  This  penalty  was  so  large,  that  the  owner 
preferred  to  take  the  chances  rather  than  pay  it.  His  attorney  would 
inform  him,  upon  a  ten  minutes'  investigation,  that  the  sale  was  void 
for  errors  arising  in  the  as^essinent,  or  in  the  subsequent  proceedings. 
What  necessity  was  there,  then,  in  paying  the  penalty^-or  even  the 
taxes.  If  the  State  had  bought  in  the  property,  the  preceding  year, 
he  would  never  think  of  redeeming,  because,  the  State  would  never 
disturb  him  in  the  possession.  If  another  than  the  State  bought  it 
in,  he  could  rely  upon  errors  in  the  record  of  sale  with  as  much  cer- 
tainty of  obtaining  a  verdict  in  an  ejectment,  brought  against  him  by 
the  purchaser,  as  did  Antonio  of  winning  the  suit  upon  the  bloody 
bond  of  Shylock.  In  truth,  tax  sales  are  so  suspicious  that  they 
taint,  with  a  like  character,  all  who  touch  them  ;  and  few  good  citi- 
zens would  like  to  be  so  much  in  disrepute  as  to  have  it  said  of  them- 
selves that  they  ever  attempted  "  to  cheat  a  man  out  of  his  land  by 
buying  it  at  a  tax  sale."  So  that  now,  at  one  of  these  sales,  but  two 
persons  are  present  as  purchasers — one  of  whom  is  the  State ;  the 
other  is  some  hard-cheeked,  imperious  citizen,  who,  for  the  sake  of 
the  centum  per  centumy  is  disposed  to  gamble  a  little — in  a  legal 
way — at  the  risk  of  some  timid  man,  whom  he  immediately  sit«  about 
alarming;  and  these  men  are  the  plaintiffs  in  the  ejectment  suits, 
which  they  invariably  lose.  Why  not  allow  the  court  in  which  the 
land  has  been  condemned  to  issue  a  writ  of  possession  to  the  pur- 
chaser, and  put  the  defaulting  tax  payer  to  his  ejectment  or  redemp- 
tion. We  venture,  if  such  was  the  rule,  that  the  long  list,  now  an- 
nually filed  with  the  Comptroller,  of  persons  who  have  not  paid  their 
taxes,  would  diminish  until  it  would  not  exceed  the  length  of  the 
alphabet.  Taxes  have  become  a  serious  matter,  and  it  behooves  all 
good  citizens  to  cast  about  and  devise  the  best  plan  by  which  they 
may  be  collected,  and  to  see  that  each  man  contributes  his  propor- 
tional part  towards  the  payment  of  a  common  debt. 
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The  Liability  of  Municipal  Corporations  upon  Instruments  of  Debt. 


This  is  a  subject  of  more  than  ordinary  interest  in  Tennessee, 
from  the  action  of  some  of  our  corporate  organizations  in  issuing  large 
amounts  of  municipal  obligations,  a  portion  of  which  would  proba- 
bly be  held  at  least  partially  defective  in  point  of  consideration  in  a 
suit  between  the  original  payee  and  the  holders.  The  finances  of 
nearly  every  municipality  of  considerable  size  in  our  country,  have 
been  greatly  mismanaged,  and  instruments  issued  constituting  obli- 
gations upon  them,  the  consideration  of  which,  in  the  last  analysis, 
would  be  found  to  be  more  or  less  inequitable.  Especially  has  this 
been  the  case  in  regard  to  the  bonds  of  counties  and  cities  issued  by 
railroad  companies  in  many  of  the  States  of  the  Northwest  and  in 
portions  of  Pennsylvania,  which  were  emitted  often  in  flagrant  disi-e- 
gard  of  the  condition  precedent  imposed  by  the  acts  of  their  Legis- 
latures authorizing  the  issues.  And  thus  the  subject  is  one  of  very 
general  interest.  We  propose  to  cast  a  cursory  glance  over  the  field, 
and  allude  to  some  of  the  more  pronounced  decisions  which  we  have 
met  with. 

The  various  accounts  against  cities  and  counties,  constituting  what 
is  termed  their  floating  debt,  are  usually  settled  with  city  and  county 
warranto,  being  merely  an  order  from  one  oflScer  to  another  to  pay 
to  the  parties  entitled,  the  proper  amounts.  Usually  the  warrant  is 
required  to  be  countersigned  by  another  corporate  functionary. 
Thus,  what  were  familiarly  termed  in  Nashville  "corporation 
checks,"  were  orders  drawn  by  the  Recorder  upon  the  Treasurer  and 
countersigned  by  the  Mayor.  In  some  of  the  county  cases,  the  or- 
ders have  been  drawn  by  the  Clerk  on  the  Treasurer  and  counter- 
signed by  the  Chairman.  These  instruments  are  held  by  all  the  au- 
thorities to  be  corporate  promissory  notes.  See  Story  on  Promissory 
Notes,  section  16;  Clark  vs.  Dea  Moines  City,  19  Iowa,  24;  Camp- 
bell vs.  Polk  County,  3  Iowa,  470;  15  N.  Y.,  337;  23  N.  Y.,  570; 
3  Manning  &  Gra.,  576;  6  McLean,  447;  KeUy  vs.  Mayor,  &c.,  of 
Brooklyn,  4  Hill,  263,  etc.,  etc.  Sometimes  an  eflbrt  has  been  made 
to  treat  such  words  on  the  face  of  the  document  as,  *^on  account  of 
street  departmeni/*  &c.,  as  restricting  the  payment  to  a  particular 


Liabilily  of  Munidpal  Corporation.  43 

fimd,  and  as,  therefore,  takiDg  the  instrument  out  of  the  category  of 
promissory  notes.  But  the  courts  have  never  sustained  such  a  posi- 
tion. In  Chirk  vs.  Des  Moines  City,  already  cited,  some  of  the  war- 
rants sued  on,  were  drawn,  "payable  out  of  any  monies  in  the  East- 
side  Koad  fund  not  otherwise  appropriated,"  etc.  And  here  the 
charter  of  the  city  provided  that  the  moneys  collected  for  road  pur- 
poses on  either  side,  should  be  expended  where  collected.  But  even 
here  the  court  held  that  the  reference  to  the  particular  fund  did  not 
concern  the  creditor  of  the  city,  but  was  merely  conducive  to  the 
proper  keeping  of  accounts  between  the  different  departments.  It 
has  sometimes  been  contended  that  the  warrants  could  not  be  notes, 
becaase  the  charter  of  the  corporation  no  where  conferred  the  power 
to  make  a  note.  But  it  has  generally  been  held  that,  independently 
of  express  statutory  provisions,  a  corporation  may  issue  negotiable 
paper  for  a  debt  contracted  in  the  course  of  its  legitimate  business. 
Indeed,  it  is  well  settled  that  a  corporation  may  adopt  any  means 
conducive  to  carry  out  a  legitimate  end.  The  difference  between  an 
individual  and  a  corporation  in  this  respect,  has  reference  to  ends 
Dot  means.  An  individual  may  seek  any  end  not  forbidden  by  law. 
A  oorporation  may  seek  only  those  ends  contemplated  by  its  charter. 
But  the  end  sought  being  within  the  scope  of  the  charter,  all  the 
means  which  would  be  open  to  an  individual  seeking  the  same  end, 
ire  equally  open  to  a  corporation — ^that  is,  unless  a  particular  means 
be  expressly  withheld.  In  Union  Bank  vs.  Jacobs,  6  Humphreys, 
515,  our  Supreme  Court  asserted  this  doctrine  in  broad  language. 
And  in  2  Coldwell,  665,  the  doctrine  of  this  case  was  applied  to  mu« 
nicipal  corporations  by  the  same  court.  A  legion  of  authorities 
might  be  cited  to  the  same  effect.  Mr.  Parsons,  in  his  work  on 
Bills  and  Notes,  p.  1 64,  thus  sums  up  the  result:  *^  In  this  country 
it  may  be  regarded  as  settled  that  the  power  of  corporations  to  be- 
come parties  to  bills  and  notes  is  co  extensive  with  their  power  to 
contract  debts.  Whenever  a  corporation  is  authorized  to  contract  a 
debt,  it  may  draw  a  bill  or  give  a  note  in  payment.  Every  corpora- 
tion may,  therefore,  become  a  party  to  bills  and  notes  for  some  purpo- 
ses. Thus  a  mere  religious  corporation  may  need  fuel  for  its  rooms, 
and,  as  an  economical  measure,  may  buy  a  cargo  of  coal,  and  give  its 
note  for  it;  and  such  a  note  would  undoubtedly  be  valid  in  this 
country/^  The  instruments  in  question,  then,  are  clearly  promissory 
notes.  A  distinction  has  frequently  been  attempted  to  be  made  be- 
tveen  the  rales  of  law  applicable  to  municipal  and  private  corpora- 
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tioDs,  but  the  overwhelming  current  of  authorities  is  to  the  contrary- 
There  are  indeed,  in  the  New  England  States,  and  in  some   of  tlie 

Northwestern  States— deriving  their  system  of  polity  from  them 

what  are  called  quasi  corporations,  touching  which  it  is  said  that  they 
are  so  feebly  endowed  with  corporate  life,   and   so  hampered,    eon- 
trolled  and  directed  in  the  exercise  of  the  powers  they  possess,  that 
they  are  sometimes  spoken  of  as  nondescript  in  character,  and  as  oc- 
cupying a  position  somewhere  between  that  of  a  corporation  and  a 
mere  voluntary  association  of  citizens.    They  are  said  to  be  called 
qwisi  corporations,  to  distinguish  them  from  corporations  in  general, 
which   possess  more  completely  the  functions  of  an  artificial  entity. 
Chief  Justice  Parker  of  Massachusetts,   in  speaking  of  school  dis- 
tricts, said :  "  They  may  be  considered  under  our  institutions  as  quasi 
corporations,  with  limited  powers,  co-extensive  with  the  powers  im- 
posed upon  them  by  statute  or  usage,  but  restrained  from  the  general 
use  of  authority  which  belongs  to  these  metaphysical  persons  by  the 
common  law."     One  peculiarity  of  this  exceptional  character  is,  (7 
Mass.,  187,)  that  having  no  common  funds  and   no  legal  means  of 
obtaining  any^  each  corporator  is  liable  to  satisfy  any  judgment  ob- 
tained against  the  corporation.      In  School  District  vs.  Wood,    13 
Mass.,  192,  the  court  say  that  these  entities  are  not  strictly  corpora- 
tions, but  only  municipal  bodies,  and  that  it  will  not  do  to   apply  to 
them  in  all  cases,  the  law  of  corporations.     These  limited  corporations 
are  not  held  to  so  strict  a  liability  for  acts  of  their  agents,  as  others 
in  the  possession  of  a  full  corporate  life  under  a  charter.     Says 
Judge   Cooley,  in  his  work  on  Constitutional  Limitations,  p.  247: 
^^The  reason  which  exempts  these  public  bodies,  etc.,  does  not  apply 
to  villages,  boroughs  and  cities,  which  accept  special  charters  from 
the  State.    The  grant  of  the  corporate  franchise  in  these  cases,  is 
usually  made  only  at  the  request  of  the  citizens  to  be  incorporated, 
and  it  is  justly  assumed  that  it  confers  a  valuable  privilege.      Larger 
powers  of  self-government  are  conferred  than  are  confided  to  towns 
or  counties,  larger  privileges  in  the  acquisition  and  control  of  corpo- 
rate property,  eta^'    The  author  adds  that,  in  regard  to  the  liability 
of  these  chartered  municipalities  for  the  use  of  their  franchises,  they 
stand  on  the  same  footing  as  private  corporations,  which,  having  ac- 
cepted a  valuable  franchise,  are  held  to  contract  by  the  acceptance 
for  the  performance  of  these  duties.     He  further  adds:    '^  In  r^ard 
to  all  those  powers  which  are  conferred  upon  the  corporation  not  for 
the  benefit  of  the  general  public,  but  of  the  corporators,  as  to  con- 
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stnict  works,  to  supply  a  city  with  water  or  gas  works,  or  sewers 
and  the  like,  the  corporation  is  held  to  a  still  more  strict  liability. 
So  that  the  cases  which  might  be  accumulated  from  the  States,  in 
which  these  quasi  corporations  exist,  in  which  in  regard  to  these  cor- 
poration^y  distinctions  have  been  taken  between  them  and  private  cor- 
porations, do  by  no  means  establish  that  any  distinctions  exist  be- 
tween municipal  corporations   with  charters,    or  counties  distinctly 
made  corporations  by  law,  as  is  the  case  in  our  State,  and  perhaps  in 
most  other  States;  since   we  see  that  the  distinction  taken,  when 
taken  at  all,  is  between  these   quasi  corporations  and   determinate 
municipal  corporations,  such  as  villages,  boroughs  and  cities. 

It  will  be  found  that  the  text  books  upon  corporation  law,  in 
support  of  every  principle,  draw  their  cases  indiscriminately  from  mu- 
nicipal and  private  corporations.     For  instance,  in  reference  to  the 
principle  that  an  express  authority  is  not  necessary  to  confer  upon  a 
corporation  the  power  to  deal  in  credit,  or  become  drawer,  indorser 
or  acceptor  of  a  bill  of  exchange,  Angell  and  Ames,  section  257,  cite 
indiseriminafjely  both  classes  of  cases.     In  support  of  the  principle 
that  corporations  are  bound  by  the  acts  of  their  agents  though  not 
empowered  under  the  corporate  seal,  and  that  they  may  be  bound  by 
implication  from  the  acts  of  their  agents,  the  same  indiscriminate 
citations  are  made :   See  section  237.     Some  of  these,  indeed,  seem  to 
be  cases  of  the  nondescript  quasi  corporations  we  have  been  consider- 
ing.   So  also,  in  regard  to  the  principle  that  not  only  estoppels  tech- 
nically so  called,  but  estoppels  in  pais,  operate  both  for  and  against 
corporations :    See  note  3,  sec.  238,  same  authors.    Similarly  as  to 
the  binding  force  of  the  agent's  representations  as  to  his  authority, 
the  Court  of  Appeals  of  New  York,  in  Ghuld  vs.  T/ie  Ibton  of  Stirling 
23  N.  Y.,  456,  cite  Farmers  and  Mechanics^  Bank  vs.  Butchers  ahd 
Drovers'  Bank,  16  N.  Y.,  125.    And  the  Supreme  Court  of  the  United 
States,  in  what  is  perhaps  the  leading  case  upon  the  subject,  in  our 
national  jurisprudence,   Commissioners  Knox  County  vs.  Aspimoallj 
21  How.,  545,  cite  and  apply  the  decision  of  the  Court  of  Queen's 
Bench  in  the  case  of  British  Royal  Bank  vs.  Tarquand,  6  Ellis  and 
Blackburn,  327.     In  truth,  for  many  purposes,  municipal  corpora- 
tions are  regarded  as  private  corporations.     This  is  clearly  set  forth 
in  Bailey  vs.  Mayor,  Ac,  of  New  York,  3  Hill,  531.     Here  the  court 
said  that  those  powers  granted  for  public  purposes  belonged  to  the 
corporation  in  its  character  of  a  government.     But  that  in  regard  to 
thoee  which  were  granted  for  the  purposes  of  private  advantage  and 
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emolument,  the  corporation  quoad  hoc  was  to  be  regarded  as  a  pri* 
vate  company.     That,  as  to  these,  it  stood  upon  the  same  footing  as 
an  individual  or  body  of  persons  on  whom  the  like  special  franchises 
had  been  conferred.     Similarly,  in  1  Brown's  Chancery,  the  case  of 
Moodalay  vs.  Eii8t  India  Cjtnpany,  is  cited,  as  showing  that  for  some 
purposes,  this  august  semi-sovereign  body  was  to  be  regarded  as  a 
mere  private  corporation.     The  same  views  were  enounced  in  Detroit 
vs.  Corey,  9  Mich.,  165 ;  Sioora  vs.  Utica,  17  N.  Y.,  104 ;  5  Cal.,  306, 
and  in  Lloyd  vs.  Mayor ^  &c.,  of  New  York,  5  N.  Y.  Reports.     In  the 
last  mentioned  case,  the  principle  is  thus  tersely  expressed :    '*The 
corporation  of  the  City  of  New  York  possesses  two  kinds  of  powers, — 
one  governmental  and  public,  and  to  the  extent  they  are  held  and  ex- 
ercised, is  clothed  with  sovereignty; — ^the  other  private,  and  to  the 
extent  they  are  held  and  exercised  is  a  legal  individual.     The  former 
are  given  and  used  for  public  purposes,  and  the  latter  for  private 
purposes.     While  in  the  exercise  of  the  former  the  city  is  a  municipal 
government;  and  while  in  the  exercise  of  the  latter,  a  corporate,  legal 
individual."    The  probability  is  that  by  far  the  larger  portion   of 
city  municipal  action  has  reference  to  matters  with  regard  to  which 
the  city  is  to  be  viewed  as  a  private  person. 

The  courts  do  not  now  lean  towards  the  defense  of  ultra  vires  upon 
the  part  of  a  corporation.  There  is  some  plausibility  in  the  argu- 
ment metaphysically  considered.  For  if  a  corporation  is  the  creature 
of  its  charter,  it  would  seem  to  follow  that  no  action  whatever  out- 
side of  the  charter — ultra  vires — can  be  regarded  as  corporate  action. 
But  this  doctrine  would  go  too  far.  It  would  exempt  a  corporation 
from  all  liability  for  a  tort,  since  the  charter  never  authorizes  the 
tort.  It  is  now  settled  that  a  corporation  may  be  indicted  not  merely 
for  non-feasance,  but  also  for  misfeasance;  2  Gray,  339 ;  27  Vt.,  103 ; 
9  Q.  B.,  315. 

In  Bank  Chilicothe  vs.  Chilicothe,  7  Ohio,  358,  the  town  relied 
upon  its  want  of  power  to  borrow  as  a  defense  against  a  suit  for  bor- 
rowed money.  The  Court  made  use  of  the  following  language: 
"Although  corporations  have  existed  for  centuries,  we  have  found  no 
case  cohere  inability  to  contract  has  been  set  up  to  avoid  payment  of  their 
debts.  There  are,  it  is  true,  many  cases  where  the  powers  of  partic- 
ular corporations  have  been  investigated,  and  they  have  been  held  to 
have  exercised  powers  not  granted  to  them,  in  consequence  of  which 
their  acts  wei'e  void.  But  these  have  been  cases  where  the  corpora- 
tions themselves  have  been  striving  to  set  up  or  enforce  powers;   not 
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where  they  have  set  up  as  a  defense  that  they  had  themselves  been 
guilty  of  a  usurpation  of  power.  *  *  *  ^  different  rule  of  con- 
struction ought  to  prevail  where  a  corporation  is  endeavoring  to  ex- 
tend its  power  to  the  injury  of  others,  or  where  it  sets  up  by  way  of 
defense  to  an  action  brought  against  it,  that  it  has  itself  been  guilty 
of  a  usurpation  of  power/'  Similarly,  in  2  Cold.,  660,  our  own  Su- 
preme Court  ruled  that,  while  the  power  under  which  the  Mayor  and 
Aldermen  of  Memphis  had  acted  was  doubtful,  it  did  not  lie  in  the 
mouths  of  the  city  authorities  to  repudiate  their  own  acts.  These 
cases  would  seem  to  hold  the  corporations  liable  for  action  beyond 
their  chartered  powers.  We  hardly  think,  however,  that  their  true 
meaning  as  limited  by  the  implied  reference  to  the  facts  of  the  cases, 
goes  farther  than  this,  namely,  that  the  courts  will  strongly  lean 
against  defenses  growing  out  of  nice  constructions  of  chartered  power. 
For  it  is  distinctly  held  that  the  person  dealing  with  the  corporation 
is  bound  to  take  notice  of  the  extent  of  this  power.  But  we  shall 
see  that,  where  the  power  exists  in  the  corporation,  it  is  held  liable 
for  the  acts  of  its  agents  and  officers,  even  where  they  have  failed  to 
comply  with  the  requirements  as  to  the  modes  and  pre-requisites  of 
its  exercise.  And  this  is  the  category  containing  the  vast  bulk  of 
the  cases  against  corporations  upon  their  obligations  for  money. 

The  leading  case  in  the  national  jurisprudence  upon  this  subject 
is  that  of  Commissioners  of  Knox  County  vs.  Aspinwall,  21  How.,  540, 
a  ?uit  on  coupons  from  county  bonds,  issued  for  subscription  to  the 
Ohio  &  Mississippi  Railroad  Co.  The  defense  was  that  the  statute 
authorized  the  Commissioners  to  subscribe  only  after  an  election  pro- 
ptrly  heldy  and  a  majority  vote  in  favor  of  the  subscription ;  and  that 
the  election  had  not  been  properly  held,  and  so  the  requisite  sanction 
nrver  been  given.  The  Court  said :  "The  act  in  pursuance  of  which 
the  bonds  were  issued  is  a  public  statute;  and  it  is  undoubtedly  true 
that  a  person  dealing  in  them  is  chargeable  with  a  knowledge  of  it; 
and,  as  this  board  was  acting  under  delegated  authority,  he  must 
show  that  the  delegated  authority  has  been  properly  conferred.  The 
Court  must,  therefore,  look  into  the  statute  for  the  purpose  of  deter- 
mining this  question.  Upon  looking  into  it,  we  find  that  full  power 
i?^  conferred  upon  the  board  to  subscribe  for  the  stock  and  issue  the 
bonds,  when  a  majority  of  the  voters  of  the  county  should  have  de- 
termined in  favor  of  the  subscription,  after  due  notice  of  the  time 
and  place  of  election.     The  case  assumes  that  the  requisite  notices 
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were  not  given  of  the  election,  and  hence  that  the  vote  was  not  in 
conformity  with  the  law.  This  view  would  seem  to  be  conclusive 
against  the  authority  of  the  board,  but  for  a  question  that  underlies  it, 
and  that  is,  who  is  to  determine  whether  or  not  the  election  has  been 
properly  held  and  a  majority  of  the  votes  of  the  county  cast  in  favor  of 
the  subscription  f  Is  it  to  be  determined  by  the  Court  in  this  collat- 
eral way,  or  by  the  Board  of  Commissioner?,  as  a  duty  imposed  upon 
it  before  making  the  subsoription?  The  Court  is  of  opinion  that  the 
question  belonged  to  the  board.  *  *  *  We  do  not  say  that  in  a 
direct  proceeding  to  inquire  into  the  facts  previously  to  the  execution 
of  the  power,  and  before  the  rights  and  interests  of  third  persons  had 
attached,  the  decision  of  the  Board  would  be  conclusive ;  but  after 
the  authority  has  been  executed,  the  stock  subscribed,  the  bonds 
issued,  and  in  the  hands  of  innocent  holders,  it  would  be  too  late, 
even  in  a  direct  proceeding,  to  call  it  in  question.  Much  less  can  it  be 
called  in  question  to  the  prejudice  of  a  bona  fide  holder  of  the  bonds 
in  this  collateral  way.  *  *  *  Another  answer  to  the  defense  is, 
that  the  purchaser  of  the  bonds  had  a  right  to  assume  that  the  vote 
of  the  coun^  which  was  made  a  condition  to  the  grant  of  the  power 
had  been  obtained,  from  the  fact  of  the  subscription  by  the  board  to 
the  stock  of  the  railroad  company,  and  the  issuance  of  the  bonds. 
The  bonds  on  their  face  import  a  compliance  with  the  conditions  of 
the  grant  of  the  power.  This  principle  was  recently  applied  in  a 
case  in  the  Court  of  Exchequer  in  England,  6  Ellis  and  Blackburn 
p.  327.  The  British  Royal  Battk  vs.  Tarquand.  The  defense  was  a 
want  of  power  under  the  deed  of  settlement  or  charter,  to  give  the 
bond.  One  of  the  clauses  in  the  charter  provided  that  the'  directors 
might  borrow  money  on  bonds  in  such  sums  as  should  from  time  to 
time,  by  a  general  resolution  of  the  company,  be  authorized  to  be  bor- 
rowed. The  resolution  was  considered  defective.  Jervis,  C.  B.,  in 
delivering  the  judgment  of  the  Court,  observed:  *We  may  now 
take  it  for  granted  that  the  dealings  with  these  companies  are  not 
like  dealings  with  other  partnerships,  and  that  parties  are  bound  to 
read  the  statute  and  deed  of  settlement.  But  they  are  not  bound  to  do 
mo7'e.  And  the  party  here,  on  reading  the  deed  of  settlement,  would 
find  not  a  prohibition  from  borrowing,  but  a  permission  to  do  so  on 
certain  conditions.  Finding  that  the  authority  might  be  made  com- 
plete by  a  resolution,  he  would  have  the  right  to  irifer  the  fact  of  a 
resolution  authorizing  that  which  on  the  face  of  the  document  appear- 
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di  to  be  Intimately  done.'  See  also  5  Ellis  and  Blackburn,  p.  245, 
and  25  K  S.  &  Eq.,  p*  114.  The  principle  we  think  sound,  and  it 
18  entirely  applicable  to  the  question  before  us/' 

The  English  Bank  here  referred  to,  was  incorporated  uudec  a  gen- 
eral statute  providing  for  an  instrument  called  a  deed  of  settlement, 
defining  the  powers  and  liabilities  of  the  bank,  which  when,  duly  re- 
corded became  its  charter. 

To  the  same  effect  is  a  series  of  decisions  by  the  sam«>  tribunaF,. 
to  which  our  space  allows  us  merely  to  refer  e.  g.  Commi88ifme7» 
Knox  Co,  vs.  WdUxKXy  21  How.,  540 ;  Bissdl  vs.  City  of  Jeffersomville,, 
24  How.,  287 ;  Gdpeke  vs.  Dubuque,  1  Wal.,  175 ;  Vaai  Hostr^p  vs. 
Madmn  City,  1  Wal.,  297;  Supervidors  vs.  Schenck,  5  WaL,  783; 
Lte  CouTtty  vs.  BogerSy  7  Wal.,  183,  etc.,  etc. 

In  the  second  mentioned  of  these  cases — Bissell  vs.  Jefferson  CUy — 
the  Act  had  provided  that  the  subscription  should  be  nade  sutgect 
to  the  following  restrictions,  etc.,  and  in  no  other  way  whatever;  the 
restrictiiHis  being :  1.  That  the  subscription  should  be  designated, 
advised  and  recommended  by  a  grand  jury  of  the  county;  2.  That, 
in  no  case,  should  the  bonds  be  sold  under  par;  3.  That  the  accept- 
ance by  the  railroad  company  of  the  Act  authorizing  the  subscrip- 
tion should  be  deemed  and  taken  as  their  acceptance  of  the  Erie 
Gauge  Act  of  March  11,  1851. 

The  defense  was,  that  no  grand  jury  had  ever  made  the  recommen- 
dation required ;  that  the  bonds  were  sold  at  661  cents  on  the  dollar; 
and  that  the  railroad  company  had  distinctly  and  expressly  repudi- 
ated the  Erie  Gauge  Act.  But  the  Court  said :  "  We  have  decided 
in  Commissioners  Knox  Co.  vs.  AspinwaUj  that  when  bonds,  on  their 
face,  import  a  compliance  with  the  law  under  whidi  they  were  is- 
sued, the  purchaser  is  not  bound  to  look  farther.''  In  Gelpecke  vs. 
Dubuque,  1  Wal.,  175,  Judge  Swayne  said:  "When  a  corporation 
has  power,  under  any  circumstances,  to  issue  negotiable  securities, 
the  bona  fide  holder  has  the  right  to  presume  that  they  were  issued 
aoder  the  circumstances  which  give  the  requisite  authority,  and 
they  are  no  more  likely  to  be  impeached  in  the  hands  €>f  such  holder 
for  any  infirmity,  than  any  other  commercial  papev."  In  this  case, 
which  came  from  Iowa,  the  Supreme  Court  of  the  United  States  de- 
rided in  conflict  with  the  decisions  of  the  State  Supreme  Court. 
Similarly,  in  Mercer  Co.  vs.  Hackett,  which  came  from  Pennsylvania, 
and  in  a  case  from  Illinois,  the  Supreme  Tribunal  of  the  Nation  held 
contrary  to  the  decisions  of  the  highest  courts  cf  these  respective 

VOL.  I.- 
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States.  Judge  Miller,  of  Iowa,  steadily  and  with  much  feeling,  dis- 
sented from  these  decisions,  adhering  to  the  Iowa  ruling  of  the 
bonds.  He  appears  to  have  been  much  exercised  at  the  rulings  of 
the  United  States  Supreme  Court,  which  he  vainly  resisted,  sayings 
in  Brigg%  vs.  Johnson  Co,,  6  WaL,  201,  in  reference  to  Oelpeke  vs. 
Dubuque:  ^' After  this  decision,  no  matter  how  illegal,  fraudulent 
and  void  were  corporation  bonds,  no  defense  could  be  made  to  them 
in  the  Federal  Courts;  and,  of  course,  they  were  all  sued  on  in  those 
courts.'* 

In  the  Floyd  Acceptances,  7  Wallace,  this  Judge  does  not,  of 
course,  assume  to  decide  anything  in  conflict  with  the  principles  dis- 
tasteful to  him,  so  often  affirmed  by  the  Court.  But  he  takes  occa- 
sion to  relieve  his  wrath  by  throwing  out  some  dida  criticising  the 
doctrine  announced  by  the  Supreme  Court  in  Gdpeke  vs.  Ihilmque^ 
and  reiterated  in  Supervisors  vs.  Sehenck.  There  is,  however,  no 
conflict  in  the  cases.  In  the  case  in  7  Wallace,  the  acceptances  are 
pronounced  void,  because,  if  they  were  given  in  payment  of  supplies 
furnished,  as  claimed,  they  were  payments  in  advance,  and  specially 
prohibited  by  the  Act  Jan.  21,  1823. 

la  the  second  place,  the  Court  say  that,  under  existing  laws,  there 
could  be  no  lawful  occasion  for  any  officer  of  the  United  States  Gov- 
ernment to  accept  drafts  on  the  Government:  See  p.  681.  If,  under 
any  circumstances,  the  drafts  could  have  been  properly  accepted,  then 
the  principle  decided  in  Oelpeke  vs.  Dubuque,  etc.,  would  have  come 
in  play.  But  if,  under  no  circumstances,  the  law  authorized  the  ac- 
ceptances, of  course  the  holder  could  not  claim  the  benefit  of  b(ma 
fides. 

This  is  the  vast  distinction  between  this  case  and  the  others  re- 
ferred to.  The  powers  of  an  officer  of  the  United  States  are  derived 
from  a  staJtute,  which  every  one  is  bound  to  notice.  But  the  power  of 
officers  of  corporations,  municipal  or  private,  are  usually  conferred 
by  the  by-laws  or  ordinances,  which  the  person  dealing  with  the  cor- 
poration is  not  bound  to  look  to.  The  purchaser  of  the  corporate 
obligations  is  only  held  to  a  knowledge  of  the  charter,  and  need  not 
look  to  the  action  of  the  officers  acting  under  it.  And  when,  by  the 
charter  or  some  special  law,  certain  prerequisites  are  to  be  complied 
with  before  the  paper  of  the  corporation  is  issued,  the  corporate  offi- 
cers are  impliedly  made  the  judges  as  to  the  fact  of  such  compliance^ 
and  their  action  estops  the  corporation  from  denying  their  power 
This  principle  is  clearly  set  forth  in  Farmer^  and  Mechanics^  Bank 
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vs.  Drover(^  Bank,  16  N.  Y.,  128,  which  was  a  suit  on  a  certified 
check.    The  defense  was,  that  the  Teller,  merely  as  such,  had  no 
right  to  certify  the  check,  and  that,  so  far  from  being  authorized,  he 
had  been  forbidden  to  do  so,  unless  the  drawer  had  funds  enough  on 
hand  to  cover  the  check,  and  that  here  there  were  no  funds  on  hand. 
Bat  the  Court  held  that  the  Teller's  act  in  certifying  was  an  implied 
declaration  that  he  had  the  power  to  certify,  and  that  this  estopped 
the  Bank,  inasmuch  as  third  persons  could  not  kuow  what  powers 
had  been  given  him,  but  must  accept  his  statement ;  and  the  Bank, 
by  putting  him  in  a  place  of  trust,  had  held  him  out  to  be  trusted 
by  the  public.     In  Gould  vs.  Town  of  Sterling,  23  N.  Y.,  459,  the 
Legislature  had  authorized  Commissioners  of  the  town  to  subscribe 
to  a  railroad,  after  a  petition  had  been  filed,  signed  by  three-fourths 
of  the  tax-payers.    The  bonds  were  issued  without  the  necessary 
petition  being  filed.     The  Court,  indeed,  held  them  void,  but  because 
the  Commissioners  were  not  the  regular  officers  of  the  town,  being 
specially  foisted  on  it  by  the  L^islature  for  a  particular  purpose. 
The  Court  expressly  say  that  the  principle  of  the  Bank  Teller  case 
would  have  controlled  the  case,  if  the  Commissioners  had  been  the 
regular  officers  of  the  town.     They  say,  p.  463 :    "  The  reason  upon 
which  this  rule  is  founded  is  given  by  Lord  Holt,  1  Salk,  289,  that 
where  one  of  two  innocent  persons  must  suffer  through  the  miscon- 
duct of  another,  it  is  reasonable  that  he  who  had  employed  the  delin- 
quent party,  and  thus  held  him  to  the  world  as  worthy  of  confidence, 
should  be  the  loser."    To  the  same  efiect  is  De  Vo88  vs.  CUy  of  Rich" 
mmdj  18  Grattan,  338. 

These  doctrines  have  found  a  pertinent  application  in  the  decision 
of  suits  brought  in  the  Federal  Court  at  Nashville,  on  the  checks  or 
warrants,  and  the  bonds  and  coupons  of  the  city.  These  have  been 
held,  of  course,  to  be  entitled  to  all  the  presumptions  incident  to  ne* 
gotiable  paper,  viz:  that  they  were  given  for  a  legitimate  purpose; 
and  that  the  holder  took  them  for  value,  before  dishonor,  in  the  usual 
course  of  business.  And  inasmuch  as  the  checks  were  ordinarily 
issued  by  the  Recorder  upon  allowances  made  by  the  Board,  and 
wore  afterwards  countersigned  by  the  Mayor,  the  issuance  by  the 
Recorder  implies  an  assertion  upon  his  part  of  what  he  was  the  offi- 
cial charged  specially  with  the  knowledge  of,  namely,  that  the  proper 
allowances  had  been  made  where  the  checks  were  issued.  The  prin- 
ciple of  the  Bank  Teller  case  estops  the  city  to  deny  this.  The 
holder,  rince  the  Mayor  and  Recorder  were  elected  by  the  corpora- 
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tion,  and  held  oat  in  their  respective  positions  to  be  trusted^  had  the 
right  to  assume  bom  their  signatares  the  existence  of  all  the  pre- 
requisites to  the  valid  issuance  of  the  instmments.  And  this  aside 
from  the  principles  protecting  the  bona  fide  holder  of  negotiable  paper. 
He  had,  fiirther,  the  right  to  rdnforce  his  position  by  calling  to  his 
aid  these  principles,  in  addition  to  the  estoppel  above  mentioned. 

It  may  be  added  that  here  the  liability  was  more  tightly  clinched 
by  the  continued  past  reception  of  the  instruments  for  taxes.  Txmg 
usage  had  made  the  promise  of  such  reception  a  part  of  the  v^*y  ob- 
ligation. 

The  payment  of  its  paper  is  an  admissicm  of  its  validity  which 
binds  a  corporation :  State  vs.  Union  Townsh^j  8  Ohio  St,  401 ; 
Taum  KeUhdmrg  vs.  Frick,  34  111.,  421. 

Our  limits  do  not  allow  us  to  trace  this  interesting  subject  fisirther, 
though  we  are  conscious  that  the  foregoing  ib  a  very  inadequate  pre- 
sentation of  it. 


I ' 
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IFrom  nth   Wallace.] 
Action. 
Whebe  the  law  requires  absolutely  a  mmisterial  act  to  be  done 
b;  &  public  oEScer,  aocl  be  neglects  or  refuses  to  do  such  act,  he  may 
be  compelled  to   respond  in   damages  to  the  extent  of  the  injury 
■risbg  horn  such  nonfeflsence  or  malfeasance.    A  mistake  as  to  what  i 
his  duty  is,  and  honest  intentions,   will  not  excuse  bim.     Amy  vs. 
Tit  Si^penuon,  1S&:    See  a\ao  Public  Law,  1. 

Administkator. — See  Pttbltc  Policy. 

Admiralty. 

If  a  vessel  at  anchor  in  a  gale  could  avoid  a  collision  threatened 

b;  aootber  vessel  and  does  not  adopt  the  means  for  doing  so,  she  is 

a  participant  in  the  wrong,  and  must  divide  the  loBS  with  the  other 

venel:     7%e  Sapphire,  164. 

AoESCY. — See  NoUee,  2. — Bill  of  Exchange. — See  Negotiable 

Paper. 

CoHPiscATioN  Acts. 

1.  Of  August  6th,  1861,  and  July  17th,  1862,  are  constitutional 
Their  character  described,  and  mode  of  making  seizure  of  stocks 
oader    JUUler  vs.  United  Stales,  268. 

2.  'Ilie  owner  of  property,  for  the  forfeiture  of  which  a  libel  is 
filed  under  the  latter  act  of  the  above  mentioned,  is  entitled  to  appear 
tad  to  contest  the  charges  upon  which  the  forfeiture  is  claimed, 
although  he  was  at  the  time  of  filing  the  libel,  a  resident  within  the 
Confedentte  lines,  and  a  rebel;  and  he  can  sue  out  a  writ  of  error 
from  this  cimri.  ttt  mvipw  nny  6nal  decree  of  the  court  below  coa- 

McVeiffh  vs.   U'.Ued  Staia,  259. 

r  OF  Jurisdiction. 
»urte,  being  independent  of  each  other, 
t  any  action  the  other  may  take,  within 
for  the  satisfaction  of  ita  judgments  and 
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Confusion  op  Goods. 

Where  distilled  spirits  forfeited  to  the  United  States  are  mixed 
with  other  distilled  spirits  belonging  to  the  same  person  (ignorant  of 
the  forfeiture),  they  are  not  lost  to  the  government  by  such  mixture, 
either  on  the  principle  of  confusion  of  goods,  or  transmutation  of 
species,  even  %though  subsequently  run  through  leaches  for  the  par- 
pose  of  rectification.  The  government  will  be  entitled  to  its  propor- 
tion  of  the  result:     The  DistUkd  Spirits,  356. 

Constitutional  Law. 

1.  The  consent  of  Congress  required  by  the  Constitution  to  vali* 
date  agreements  between  the  States,  need  not  be  by  an  express  assent 
to  every  proposition  of  the  agreement.  It  may  be  inferred  from 
legislation:     Virginia  vs.  West  Virginiuj  39. 

2.  Congress  can  not  impose  a  tax  upon  the  salary  of  a  judicial 
officer  of  a  State:     The  Collector  vs.  Day,  113. 

Court  op  Claims. — See  Sovereignty. 

Equity. 

1.  Is  disposed  to  uphold  settlements  intelligently  made  for  the 
sake  of  peace:  May  vs.  Le  Claire,  217;  Eureka  Co.  vs.  Bailey  Co.y 
488. 

2.  Will  follow  against  a  trustee  abusing  confidasce,  proceeds  of 
trust  property  converted  by  him  into  money,  and  mould  remedies  so 
as  to  give  the  injured  cestue  que  trust  complete  relief:  May  vs.  Le 
Claire,  217. 

3.  And  decline  to  remit  parties,  on  breach  of  contract,  to  law  for 
damages,  though  the  contract  be  no  longer  capable  of  fulfillment, 
unless  the  remedy  at  law  be  as  effectual  as  equity  can  make  it:    lb. 

4.  Affects  a  client  profiting  by  his  counsel's  inequitable  doings 
with  notice  of  what  he  inequitably  did:  May  vs.  Le  Claire,  217^ 
and  see  The  Distilled  Spirits,  356.     See  also  Tax. 

Evidence. — See  Negotiable  Paper. 

Jurisdiction. 

Of  the  Circuit  Courts  of  the  United  States. 

1.  They  have  not  jurisdiction  in  controversies  between  citizens  of 
different  States,  where  the  jurisdiction  of  the  courts  of  the  United 
States  depends  upon  the  citizenship  of  the  parties,  if  there  are  several 
co-plain tifi&,  unless  each  plaintiff  be  competent  to  sue;  executCHrs  and 
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trosteeB  suing  for  others^  benefit  forming  no  exception  to  this  rule : 
Coal  Con^pany  vs.  Blatchfordj  172. 

2.  Nor  in  a  suit  by  a  citizen  of  one  State  against  a  corporation, 
the  declaration  averring  only  that  the  corporation  was  created  by  act 
of  Legislature  of  another  State  (named),  is  located  in  that  State,  and 
doing  business  there  under  its  laws :  Insurance  Company  vs.  FrandSj 
210. 

Naiional  Baitks. 

1.  Can  make  no  valid  loan  or  discount  on  the  security  of  their 
own  stock,  unless  necessary  to  prevent  loss  on  a  debt  previously  con- 
tracted in  good  faith :    Bank  vs.  Lanier ,  369. 

2.  The  placing  by  one  bank  of  its  funds  on  permanent  deposit  with 
another  bank,  is  a  loan  within  the  spirit  of  this  enactment :     lb. 

3.  Loans  by,  to  their  stockholders,  do  not  give  a  lien  to  the  bank 
on  the  stock  of  such  stockholders:     lb. 

Negotiable  Paper. 

In  a  suit  on  a  negotiable  security,  when  the  defendant  has  shown 
strong  circumstances  of  fraud  in  the  origin  of  the  instrument,  this 
casts  upon  the  holder  the  necessity  of  showing  that  he  gave  value  for 
it  before  maturity:    Smith  vs.  Sac  County,  139. 

Notice. 

1.  One  who  purchases  railroad  bonds  in  open  market,  supposing 
them  to  be  valid  and  having  no  notice  to  the  contrary,  is  a  holder 
bona  fide:     Galve^on  Bailroad  vs.  Cotodrey,  459. 

2.  The  rule  that  notice  to  the  agent  is  notice  to  the  principal,  ap- 
plies not  only  to  knowledge  acquired  by  the  agent  in  the  particular 
transaction,  but  to  knowledge  acquired  by  him  in  a  prior  transaction, 
and  present  to  his  mind  at  the  time  he  is  acting  as  such  agent,  pro- 
vided it  be  of  such  a  character  as  he  may  communicate  to  his  princi- 
i>al  without  breach  of  professional  confidence :  The  Distilled  Spirits, 
356. 

Omnia  Rite  Actta. 

In  a  collateral  proceeding,  to  set  aside  a  sale  made  under  a  judg- 
ment of  another  court,  it  must  be  shown  that  such  court  had  no 
jurisdiction  of  the  case.  It  is  not  enough  to  show  mere  errors  and 
irregularity.  The  doctrine  applied  to  a  sale  under  the  Attachment 
LiwB  of  Tennessee  against  a  rebel  absent  in  the  rebel  service:  Lud^ 
Imp  vbl  Bamsey,  581. 
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Peactice. 
1.  In  the  Supreme  Court. 

1.  Bills  of  exceptions  need  not  be  sealed.  It  is  sufficient  that  they 
be  signed  by  the  Judge :     Generes  vs.  Campbell,  193. 

2.  When  the  citizenship  of  the  parties  is  averred  in  the  bill  of 
complaint,  and  it  thus  appears  that  some  of  the  plaintiffs  are  disquali- 
fied by  their  citizenship  from  maintaining  the  suit,  the  defect  may  be 
taken  advantage  of  by  demurrer^  or  without  demurrer^  on  motion,  at 
any  stage  of  the  proceedings.  A  plea  in  abatement  is  required  only 
when  the  citizenship  averred  is  such  as  to  support  the  jurisdiction  of 
the  court  and  the  defendant  desires  to  controvert  the  averment: 
Coal  Company  vs.  Blackford,  172. 

11.  In  Circuit  and  District  Courts. 

Congress  has  adopted  for  common  law  suits  in  the  Federal  courts 
the  modes  of  procedure  prevalent  in  the  State  courts^  and  where 
these  are  disregarded  in  the  Federal  courts^  proceedings  will  be  set 
aside:    Moneure  vs.  Zuntz,  416. 

Promissory  Note. — See  Negotiable  Paper. 

Public  Law. 

1.  A  foreign  sovereign  can  bring  a  civil  suit  in  the  courts  of  the 
United  States:     The  Sapphire,  164. 

2.  In  the  war  of  the  rebellion  the  United  States  having  had  bel- 
ligerent as  well  as  sovereign  rights^  had  a  right  to  confiscate  the 
property  of  public  enemies  wherever  found,  and  also  a  right  to  punish 
offenses  against  their  sovereignty:     Miller  vs.  United  States,  269. 

3.  The  right  of  confiscation  exists  in  case  of  a  civil  war  as  fully  as 
it  does  when  the  war  is  foreign,  and  rebels  in  arms  against  the  lawful 
government  or  persons  inhabiting  the  territory  exclusively  within 
the  control  of  the  rebel  belligerent,  may  be  treated  as  public  enemies. 
So  may  adherents,  or  aiders  and  abettors  of  such  a  belligerent;  though 
not  resident  in  such  enemy's  territory:     lb. 

Public  Officer. — See  Action — Bebellion,  1. 

Public  Policy. 

A  loss  sustained  by  a  surety  in  tiae  administration  bond,  who  has 
entered  into  the  suretyship  under  a  representation  from  a  firm  of 
which  the  administrator  was  a  memb^,  that  they  intended  to  take 
into  the  possession  of  the  partnership  all  the  assets  of  the  intestate. 
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to  make  the  admiaistration  a  matter  of  partDership  business,  and  to 
^tre  as  partners  the  gains  and  losses  resulting  from  the  administra- 
tion, so  that  in  signing  the  bond  he  would  become  the  surety  of  the 
firm  aod  not  of  the  individual  partner,  can  not  be  recovered  by  the 
surety  from  the  firm :    Forsyth  vs.  WoodSy  484 

Railroad  Bonds. — See  Notice,  1. 

Rebellion. 

1.  8aspended  the  running  of  statutes  of  limitation  during  its  con- 
tinoance,  in  regard  to  the  claims  of  the  government  against  its  own 
citizens  resident  in  the  rebellious  States.  Nor  did  the  act  of  June 
Uth,  1864,  change  this;     United  States  vs.  Wiley,  508. 

2.  As  also  as  against  persons  in  the  loyal  States,  the  running  of 
the  prescription  given  by  articles  3505  and  3506  of  the  Louisiana 
Code,  prescribing  bills  and  notes  in  five  years  from  their  maturity, 
and  providing  that  this  prescription  run  against  minors,  interdicted 
persons,  and  persons  residing  out  of  the  State :  Levy  vs.  Stewart,  244. 

Sovereignty. 

No  judgment  for  the  payment  of  money  can  be  rendered  against 
the  United  States  in  any  court  other  than  the  Court  of  Claims  with- 
out a  special  act  of  Congress  conferring  jurisdiction :  Ctise  vs.  Ter- 
riH,  199. 

Statutes  of  Limitation. — See  Rebellion,  1,  2. 

Tax, 

Collection  of,  will  not  be  restrained  in  equity  only  because  illegal. 
Grounds  for  equMable  aid  must  be  shown :  Dows  vs.  City  of  Chica- 
go, 108. 

Unitbd  States. — See  Sovereignty. 
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[For  the  present  number  of  the  Digest,  selections  have  been  made 
from  the  following  volumes  of  State  Reports:  19  Michigan;  2  Heis- 
kell;  (Tennessee);  33  Maryland;  29  Iowa;  51  Illinois;  25  Arkansas; 

19  Ohio  (Critchfield);  36  Connecticut;  47  Missouri;  103  Massachu- 
setts; 28  Texas;  14  Minnesota;  3  Lansing  (New  York);  40  Georgia; 
5   Kansas   (Banks);  48  New  Hampshire;  57  Maine;  25  Wisconsin; 

20  Grattan  (Virginia).] 

ACX3EPTANCE. — See  Highway,  1,  2. 

AcJCouNT. — See  Partnebship,  4,  5. 

Accounting. — See  Ac  i  ion,  1. 

Acknowledgment. — See  Limitations,  1. 

Action. 

1.  In  an  action  for  an  accounting,  the  judgment  should  be  conclu- 
sive, upon  the  parties  upon  ail  questions  between  them,  arising  on 
the  accounting. 

In  an  action  in  equity  for  an  accounting  between  co- partners,  judg- 
ment cannot  be  rendered  for  goods  sold  and  delivered,  nor  can  an  ac- 
counting be  had  in  an  action  simply  for  goods  sold:  Short  ys.  Barry ^ 
3  Lansing,  (N.  Y.,)  143. 

2.  Where  there  is  a  public  employment,  from  which  arises  a  com- 
mon  law  duty,  an  action  may  be  brought  in  tort,  although  the  breach 
of  duty  assigned,  is  the  doing  something  contrary  to  an  agreement 
made  in  the  course  of  such  employment  by  the  party,  on  whom  such 
general  duty  is  imposed:  20  Grattan,  (Va.,)  264,  Express  Co.  vs. 
McVeigh, 

3.  The  holders  of  a  bill  of  sale  of  a  vessel,  absolute  on  its  face^ 
though  intended  as  a  mortgage,  may  maintain  an  action  for  her  con- 
version against  a  person  claiming  under  a  barratrous  sale  by  the 
master ;  although  on  learning  of  the  barratry,  they  abandon  her  to 
the  insurers,  and  receive  payment  from  them,  as  on  a  total  loss  - 
Clark  va.  WUaorij  219;  103  Mass. 

4.  A  person  who  had  received  goods  from  the  owner,  with  the 
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right  to  use  them^  and  to  become  owner  of  them  on  fulfillment  of 
certain  conditions,  among  which  were,  that  he  should  not  sell  or  re- 
move them  from  a  certain  place  without  the  owner's  consent,  and 
that  they  should  not  become  his  till  paid  for,  sold  them  to  a 
third  person,  who  removed  and  sold  them.  Hdd,  that  the  third  per- 
son, was  liable  to  the  owner  of  the  goods  for  their  conversion,  al- 
though he  had  acted  in  good  faith,  and  had  parted  with  them  before 
any  demand  upon  him :  Carter  vs.  Kingman,  517 ;  108  Mass. 

5.  Where,  by  conveyances  of  water  at  a  dam,  a  particular  owner 
is  entitled  to  a  priority  in  the  use  of  a  specified  amourU  of  water ; 
this  must  be  held  to  imply  that  he  is  entitled  to  such  a  head  of  water 
as  will  enable  him  to  make  a  beneficial  use  of  that  amount  in  pro- 
pelling machinery :  Samuels  vs.  Bl(inchard,  329 ;  25  Wis. 

6.  If,  in  such  case,  the  head  becomes  so  low  that  parties  subse- 
quent in  right,  by  continuing  to  use  the  water,  prevent  such  benific- 
ial  use  by  the  party  prior  in  right,  they  are  liable  as  for  a  wrongful 
diversion :  329  Wis. 

7.  Where  taxes  have  been  illegally  assessed,  and  collected  by  dis- 
tress, for  the  use  of  a  city,  and  paid  into  its  treasury,  and  appropri* 
ated  by  it,  the  tax  payer  may  recover  the  amount  in  an  action  at  law 
against  the  city .  PhiUipe  vs.  Cit^  of  Stephens'  Point,  594,   25  Wis. 

8.  In  an  action  by  A.  against  B.  for  a  malicious  prosecution, 
A.  must  show  that  B.  brought  his  suit  not  only  with  malice, 
(f.  e.,  for  a  purpose  not  contemplated  by  the  law  in  authorizing  such 
a  suit),  but  also,  without  probable  cause :  Spain  vs.  Howe,  625 ;  25 
Wis. 

9.  An  action  for  damages  to  plaintiff's  premises  by  fire  alleged  to 
have  caught,  through  defendant's  negligence,  from  one  kindled  on 
his  land,  where  the  evidence  showed  that  defendant's  fire  must  have 
be^  communicated  to  plaintiffs'  premises,  (if  at  all,)  by  combustible 
material  burning  unobserved  under  ground,  and  there  was  no  proof 
that  defendant  knew  the  combustible  nature  of  the  soil  under  the 
surface,  or  was  guilty  of  negligence  in  acertaining  that  fact,  it  wfls 
not  error  to  grant  a  non-suit :  Case  vs.  Hobart,  654 ;  25  Wis. 

10.  Defendants  having  cut  timber  from  plaintiff's  land  in  another 
State,  and  converted  the  timber  to  their  own  use ;  an  action  for  the 
conversion,  (but  not  for  the  trespass,)  will  lie  against  them  in  this 
State :  Tyson  vs.  McGuineas,  et.  al.,  656 ;  25  Wis. 

11.  Tenant  for  life,  who  neglects  to  pay  taxes  which  accrue  after 
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his  tenancy  commences^  is  liable  to  an  action  for  waste :  Phdan  vs. 
Boylan,  679  ;  25  Wis. 

See  Lease,  1;  Limitations,  4;  Frauds,  Statute  op,  1j  Hus- 
band AND  Wipe,  6;  Pleading,  2;  Tbespass,  1,  3. 

Act  of  God. — ^See  Chmmon  CarrierSj  2. 

Administration. 

1.  An  administrator  in  the  year  1862,  after  receiving  into  his 
hands  a  safficiency  of  assets  to  meet  all  unsettled  claims  against  the 
estate,  delivered  over  the  remainder  to  the  heirs  at  law;  but  in  mak- 
ing the  distribution,  gave  one  share  to  Barbara  Davis  and  her  chil- 
dren, under  a  mistake  of  law,  the  fact  being  that  it  belonged  to 
Barbara  Davis  alone,  and  the  said  Barbara  made  no  objection  at  the 
time,  but  consented,  under  the  same  mistake  of  law,  to  the  said  distri- 
bution, but  did  nothing  to  mislead  the  administrator,  who  was  not 
at  all  influenced  by  her  consent.  Helij  Id,  The  delivery  of  the  assets 
to  the  children,  who  were  not  entitled,  was,  to  that  extent  a  devastavit, 
and  Mrs.  Davis  is  not  estopped  by  her  acts,  from  claiming  of  the 
administrator  her  rights  as  heir  at  law. 

The  effects  delivered  to  the  children,  are  still  in  contemplation  of 
law  in  the  hands  of  the  administrator,  to  be  accounted  for  not  only 
to  Mrs.  Davis,  but  to  any  other  person  who  has  claims  against  tiie 
estate:  Davis  vs.  Bagley,  40  Ga. 

2.  Sales  by  administrators  when  it  is  not  otherwise  provided  by 
will,  of  any  property  of  the  estate  except  annual  crops,  carried  to 
market,  must  be  at  public  out-cry,  to  the  highest  bidder,  and  the  pur- 
chaser is  bound  to  see  that  the  administrator  is  apparently  proceed- 
ing under  the  prescribed  forms :  J^leal  vs.  Patteriy  40  Ga. 

3.  When  there  are  no  debts  unpaid,  and  the  administrator  of  an 
estate  illegally  disposes  of  property  of  the  estate,  and  is  insolvent, 
equity  will  entertain  a  bill  filed  by  the  heirs  at  law,  to  recover  the 
property  so  ill^ally  disposed  of,  or  to  decree  an  account  of  its  pro- 
ceeds :  &  W.  R.  R.  Co.  vs.  Thomasson,  et  al,  40  Ga. 

Advebse  Possessson.'— See  Land  Titles,  2. 

Admissions. — See  Attachment,  3 ;  Partnership,  4;  SrATUtE 

OP  Limitations,  1 ;  Evidi-ince,  6,  7,  8. 

Agent. 

1.  An  Agent  as  a  tax  collector,  suing  for  commissions,  must  ^ow 
as  a  condition  necessary  to  a  recovery,  that  he  has  fully  performed 
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the  datiee  of  his  ngency :  2  Heiskell^  (TenD.^)  Mayor  and  Aldermen 
of'Wincheder  vs.  Slatter,  65. 

2.  A  principal  can  not  ratify  the  act  of  an  agent  in  part^  and  dis- 
affirm it  in  part.  A  ratification  as  to  part,  operates  as  a  confirma- 
tion of  all:  2'HeiskeIl,  (Tenn.,)  Wood  vs.  Cooper,  441. 

Payment  to  an  agent,  daring  the  war,  of  the  purchase  money  of 
land  sold  by  the  agent,  under  a  power  to  sell  on  such  terms  as  he 
might  think  best,  in  Southern  bank  notes,  that  being  the  best  curren- 
cy in  circulation  at  that  time,  was  a  good  payment :  Wood  vs  Cooper , 
2  Heiskell,  (Tenn.,)  441. 

4.  An  agent  to  whom  a  judgment  was  assigned  for  collection^  re- 
ceiving it  in  Confederate  notes,  and  entering  satisfaction  on  the  dock- 
et, the  payment  was  held  to  be  good,  in  the  absence  of  proof  that 
the  defendant  had  notice  of  the  agency :  Dillard  vs.  Jared,  2  Heis- 
kell, 646. 

5*  Where  a  public  officer  loaned  the  School  money  of  the  State 
without  authority  of  law,  and  took  mortgages  from  the  borrowers  to 
secure  such  loans,  it  was  held  competent  for  the  State  to  so  far  ratify 
the  unauthorized  acts,  as  to  avail  itself  of  and  enforce  the  securi- 
ties thus  taken,  not  only  as  against  the  mortgagors,  but  as  against 
sabsequent  purchasers  and  incumbrances:  28  Iowa,  The  State  vs, 
8haWj  eL  al. 

6.  The  authority  of  an  agent  to  contract  for  the  sale  of  the  lands 
of  his  principal  may  be  established  by  parol  evidence :  Rothman  vs, 
Wa88on,  5  Kan.,  552. 

7.  If  money  belonging  to  a  bank  is  taken  from  its  agent  or  collec- 
tor by  thieves  or  robbers,  when  he  is  using  ordinary  care  and  is 
guilty  of  no  negligence,  he  is  clearly  not  liable. 

It  is  clearly  the  established  rule  of  law,  that  an  agent  is  bound  to 
execute  the  orders  of  his  principal  whenever,  for  a  valuable  consider- 
ation, he  has  undertaken  to  perform  them,  whether  reasonable  or  not, 
unless  prevented  by  some  unavoidable  accident,  without  any  default 
on  his  part,  or  unless  the  instructions  require  him  to  do  an  illegal  or 
immoral  act;  and  it  is  no  defense,  that  he  intended  to  act  for  the 
benefit  of  his  principal.  He  is  still  responsible  for  loss  occasioned  by 
any  violation  of  his  duties,  either  in  exceeding  or  disregarding  in- 
structions: Betchtscherd  vs.  Aocommodaiion  Bank,  47  Mo.,  181. 

8.  Where  an  agent  without  the  authority  of  his  principal,  borrows 
money  and  invests  it  in  property,  the  principal,  by  afterwards  appro- 
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priating  and  disposing  of  the  property  for  his  own  benefit,  will  be 
held  to  ratify  the  act  and  become  liable,  and  the  measure  of  his 
liability,  is  the  amoant  of  money  borrowed,  and  not  that  realized  by 
the  sale:    Watson  vs.  Big^low,  47  Mo.,  41C. 

Agbkcy. — See  Executor,  etc.,  4;  Husband  a^i>  Wife,  11; 
Insurance,  1;  Railroai>s,  4;  Sheriff,  1. 

Alteration. — See  Bills  and  Notes,  18. 
Amendment. — See  Answer. 

Answer. 

An  answer  filed  to  the  original  complaint  will  stand  as  an  answer 
to  the  complaint  as  thereafter  amended  unless  defendant  answers 
anew.  It  seems  that  if  defendant  answers  anew  the  amended  com- 
plaint, his  original  answer  is  to  be  considered  as  abandoned,  and  may 
be  stricken  from  the  files,  on  motion:  YaJtes  vs.  IrenchetaLf  661;  25 
Wis. 

See  Chancery  Pleading,  2. 

Appeal. 

1.  An  equitable  action  (as  one  to  avoid  an  administrator's  deed) 
must  be  brought  to  this  court  by  appeal,  and  not  by  writ  of  error: 
Cosldlo  vs.  Bach,  477;  25  Wis. 

2.  Where  proof  of  due  service  of  summons  by  publication  was 
allowed  to  be  filed  nunc  pro  tune,  after  appeal  taken  by  the  de- 
fendant, he  would  be  allowed  to  dismiss  his  appeal  without  costs: 
fiueterfce  vs.  Sir,  367;  25  Wis. 

Appeal  Bond. — See  Attachment,  6. 

Assessment. 

1.  It  is  competent  for  the  Legislature  to  authorize  municipal  cor- 
porations to  assess  the  expense  of  local  improvements  upon  proper- 
ty deemed  to  be  particularly  and  specially  benefited  thereby  in  pro- 
portion to  the  benefit  received.  The  Ck>n8titution  does  not  expressly 
prohibit  it,  and  there  is  nothing  in  the  nature  of  the  power  of  taxa- 
tion inconsistent  with  it:  Hoyt  vs.  The  City  of  East  Saginaw,  39;  19 
Mich. 

2.  Where  a  statute  provides  that  when  a  City  Council  shall  de- 
cree an  improvement  necessary,  they  shall  so  declare  by  resolution, 
the  declaration  of  the  necessity  for  the  improvement  is  a  distinct 
preliminary  act,  which  is  indispensable  to  give  the  Council  jurisdic- 
tion and  without  it  the  whole  proceeding  is  a  nullity :  lb. 
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AfiSIGXMENT  FOB  THE  BENEFIT  OF  CbEDITOBS. 

1.  A  deed  conveying  real  and  personal  property  to  a  trustee  for 
the  benefit  of  creditors^  does  not  require  for  its  validity,  an  affidavit 
by  the  grantee  that  the  consideration  is  true  and  bona  fide:  MdcMn- 
tosh  vs.  Comer  et  aL^  33  Md.,  598. 

2.  Where  there  is  an  assignment  by  a  debtor  for  the  benefit  of  his 
Y;reditors  generally,  no  particular  creditor  is  concluded  by  taking  un- 
der the  assignment,  from  impeaching  any  of  the  debts  attempted  to 
be  secured  by  it,  and  showing  fraud  and  collusion  in  such  of  them 
as  may  stand  in  his  way,  and  payment  of  which  would  operate  to 
his  prejudice:  lb. 

3.  But  the  fact  that  some  of  the  preferred  debts  provided  for  in 
the  assignment  are  fraudulent,  and  therefore  void,  does  not  render 
the  assignment  itself  a  nullity;  it  is  still  good  as  to  all  debts  that  are 
bona  fide:  lb, 

4.  If  the  grantee  of  real  estate  mortgage  it  back  to  secure  the 
purchase-money,  and  the  mortgagee  assign  bona  fde  the  mortgage  to 
the  wife  of  the  mortgager,  such  assignment  will  not  operate  as 
a  discharge  of  the  mortgage:  Bean  vs.  Boothby,  57  Me.,  295. 

5.  And  if,  when  the  mortgage  given  back  for  the  purcl\|U3e-money 
of  real  estate  is  assigned  bona  fde  to  the  wife  of  the  mortgagor,  the 
husband  quit-claim  to  her,  and  she  thereupon  convey  to  a  third  per- 
son, by  a  deed  of  warranty,  therein  referring  to  the  mortgage,  *'as 
having  been  cancelled  by  assignment,"  the  mortgage  will  not  thereby 
become  merged,  but  it  will  be  upheld:  lb. 

6.  A  voluntary  assignment  in  trust  for  creditors,  which  by  its  pro- 
visions, tends  to  hinder  and  delay  creditors,  and  not  assist  them  by  dis- 
tribution, is  fraudulent  and  void  in  law  The  law  allows  assign- 
ments for  the  benefit  of  creditors,  but  not  to  put  property  beyond 
their  reach,  and  allows  the  preferring  of  creditors  therein. 

A  voluntary  assignment  by  an  insolvent,  in  trust  for  his  creditors 
which  reserves  to  the  assignor  any  benefit  or  advantage  out  of  the 
property  conveyed  to  the  injury  of  the  creditors,  renders  the  assign- 
ment void. 

An  assignment  that  is  fraudulent  in  any  of  its  provisions  is  void  in 
to(Oy  as  against  those  entitled  to  take  advantage  of  the  fraud  upon  the 
principle  that  if  a  contract  is  void  in  part  it  is  void  altogether,  but 
the  same  deed  may  contain  several  distinct  contracts  of  conveyance, 
and  then  the  fact  that  one  contract  is  fraudulent,  will  not  render  void 
another  contract  which  is  legally  distinct  from  it. 
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Neither  the  assignee  nor  the  creditors  are  purchasers  for  value,  and 
it  is  not  necessary  to  bring  a  knowledge  of  a  fraud  in  the  assignment 
home  to  them,  in  order  to  render  it  void :  Kayser  vs.  Heavenrich,  b 
Kan.,  324. 

7.  Where  an  assignee  before  maturity  receives  a  promissory  note^ 
which  discloses  upon  its  face  the  fact  that  usurious  interest  ia  reser- 
ved, he  is  bound  to  take  notice  thereof,  and  will  hold  the  note  subject 
to  that  defense :  Hamill  vs.  Mason,  51  Ills.,  488. 

8.  Courts  of  law  will  recognize  and  protect  the  rights  of  the  as- 
signee of  a  chose  in  action^  whether  the  assignment  be  good  at  law  or 
in  equity  only.  In  equity,  all  contracts  and  agreements  may  be  as- 
signed, and  the  interest  of  the  assignee  will  constitute  a  defense  to  a 
proceeding  by  garnishment:  Morris,  AdrnW,  vs.  Cheney,  61  Ills., 451, 

9.  Whatever  assignment  the  payee  of  a  note  may  make  upon  the 
same,  he  does  not  by  such  assignment,  pass  the  legal  bill  to  his  as- 
signee while  it  still  remains  in  the  hand  of  the  payee  or  assignor : 
Richards  vs.  Darsi,  51  Ills.,  140. 

10.  The  assignment  of  a  mortgage  by  an  indorsement  thereon, 
without  the  assignment  of  the  note  secured  by  the  mortgage,  the 
mortgage  not  being  an  assignable  instrument  by  indorsement,  alher 
at  common  law  or  by  Statute,  will  not  operate  to  pass  the  power-of  sale 
to  the  assignee,  but  it  will  still  remain  in  the  mortgagee :  HamiUon 
vs.  Lubukee,  415;  51  Ills. 

See  Lien,  4 ;  Conveyance,  2. 

Attachment. 

1.  The  interest  which  the  real  owner  has  in  a  steamer,  in  his  pos- 
session, may  be  attached,  although  another  person  has  the  record 
title  as  collateral  security  for  a  debt :  Perry  vs.  Somerby,  57  Me.,  552. 

2.  The  delivery,  by  the  attaching  officer  of  property  attached  by 
him,  to  receiptors,  and  taking  from  them  a  written  agreement,  reciting 
the  attachment,  promising  to  return  the  property  to  the  officer  holding, 
the  execution  within  thirty  days  after  judgment,  and  limiting  their 
liability  to  a  specific  sum,  does  not  dissolve  the  attachment:  lb. 

3.  To  sustain  an  attachment  on  the  ground  that  the  debtors  were 
removing  their  property  beyond  the  limits  of  the  State  to  defraud 
their  creditors,  proof  of  the  fact  that  one  of  the  debtors  admitted  that 
the  other,  his  partner,  had  absconded  to  another  State  and  taken  most 
of  the  means  of  the  firm,  leaving  him  to  pay  the  debts,  is  alone 
sufficient     The  fact,  that  he  was  aware  of  his  partner's  intention,  and 


Digest  of  State  Reports.  65 

made  no  effort  to  prevent  him  from  taking  the  firm  means^  implies 
that  it  was  done  with  his  consent,  and  renders  both  guilty  of  the 
fraudulent  act:  Bryant  d  cU,,  vs.  Simoneau,  51  Ilia,  324. 

4.  The  lien  on  goods  taken  in  attachment,  is  not  destroyed  by  tak- 
ing the  same  under  a  writ  of  replevin  against  the  oflScer,  nor  by 
filing  a  replevin  bond;  it  is  only  suspended  during  the  pendency  of 
the  replevin  suit :  Kayser  vs.  Bauer ^  5  Kan.,  202, 

5.  The  lien  of  an  attachment  at  law  which  does  not  specify  the 
property  against  which  it  issues,  does  not  attach  until  levy,  as 
against  intermediate  purchasers:  Vance  vs.  Cooper^  2  Heiskell, 
(Tenn.,)  93. 

6.  Upon  a  decree  in  favor  of  an  attaching  creditor  and  an  appeal 
therefrom,  the  appellant  gives  an  appeal  bond.  The  giving  the  bond 
dees  not  release  the  attachment :  MagM  vs.  Sauer,  20  Grat.  Va., 
MO. 

7.  Personal  property,  exempt  from  liability  to  attachment,  was 
attached  on  mesne  process  in  an  action  against  the  owner,  who  then 
agreed  in  writing  with  the  plaintiff  that  it  might  be  sold  by  auction 
on  a  certain  day;  but  by  reason  of  a  second  attachment,  the  sale  was 
postponed  for  several  months,  and  until,  the  owner  in  the  meanwhile 
having  taken  the  benefit  of  the  bankrupt  act,  it  was  prevented  alto- 
gether by  the  claiming  and  taking  of  the  property,  by  the  assignee 
in  bankruptcy,  from  the  oflBcer  in  whose  custody  it  had  remained 
without  any  notice  from  the  owner  that  he  claimed  it  as  exempt  from 
attachment.  Held,  that  the  owner  must  be  deemed  to  have  waived 
his  privilege  of  exemption,  and  could  not  maintain  an  action  against 
the  officer  for  a  conversion  of  the  property:  Dow  vs.  Cheney,  181, 
103  Mass. 

8.  The  liens  of  attaching  creditors,  under  the  law  of  Connecticut, 
regulating  attachments  on  mesne  process,  take  precedence  in  the  or- 
der in  which  they  are  levied,  and  the  first  attaching  creditor  has  six- 
ty days  in  case  of  personal  property,  and  four  months  in  case  of  real 
estate,  after  final  judgment,  within  which  to  perfect  his  lien  and  se- 
quester the  property  in  payment  of  his  judgment  debt:  Beers  vs. 
Pla4x,  578,  36  Conn. 

9.  And  each  subsequent  attaching  creditor  has  the  same  periods  of 
time  respectively  within  which  to  levy  his  execution  after  the  incum^ 
brance  of  the  next  preceding  attaching  creditor  is  removed  :  lb. 

10.  A  levy  of  an  execution  by  a  subsequent  attaching  creditor, 
Vol,  I. — 5 
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while  the  lien  of  a  preceding  attachment  is  pending  on  the  property^ 
is  void.    lb. 

See  Landlord  and  Tenant,  1. 

Bank  Notes. 

"Good  current  bank  notes,  are  bank  notes  which  circulate  current- 
ly as  money."  In  the  absence  of  proof,  they  are  presumed  to  be  at^ 
par,  but  subject  to  proof  of  their  real  value. 

Upon  a  note  executed  after  the  act  of  Congress,  for  the  issue  of 
legal  tender  notes,  the  standard  of  comparison  by  which  bank  notes 
are  to  be  estimated  is  legal  tender  notes,  not  gold  and  silver :  English 
vs.  Turney,  2  Heiskell,  (Tenn.,)  617. 

Bank. 

1.  A  bank  organized  under  the  United  States  currency  act  as  a 
National  Bank,  had  failed  to  redeem  its  notes,  and  the  Comptroller  of 
the  currency,  under  the  provisions  of  the  currency  act,  had  appointed 
a  receiver,  who  had  taken  possession  of  its  assets,  and  its  affairs  were 
being  wound  up.  A  creditor  presented  a  claim  against  the  bank  to 
the  receiver,  who  disallowed  it,  and  the  creditor  thereupon  brought 
suit  upon  it  against  the  bank.  Helfi,  that  the  proceedings  of  the 
Comp*. roller  had  not  produced  a  forfeiture  of  the  franchise  of  the  bank 
and  a  dissolution  of  the  corporation,  and  that  therefore  the  suit  would 
be  against  it:  Pahquioq^ie  Bank  vs.  BMel  Bank,  325,  36  Conn. 

2.  Shares  in  National  Banks  located  in  this  State,  are  subject  to 
taxation  by  the  State,  although  shares  in  the  State  Banks  are  not 
taxed  eo  nomine.  The  decision  in  V  n  Slyhe  vs.  the  Staie^  (23  Wis., 
655,)  adhered  to:  Bagnall  vs.  The  SlcUe,  112,  25  Wis. 

3.  Chapter  136,  Laws  of  1868,  which  provides  "for  the  re-assess- 
ment and  collection  of  delinquent  taxes  of  1865  and  1866,  on  the 
shares  of  National  Banks  in  this  State,"  is  valid :  Bagnall  vs.  The 
Stale,  112,  25  Wis. 

4.  An  averment  that  the  rate  of  taxation  upon  plaintiff's  shares 
in  a  National  Bank  in  this  State,  was  greater  than  that  assessed  for 
"State  Tax"  upon  other  moneyed  capital  in  the  hands  of  individual 
citizens  of  the  city  in  which  plaintiff  resided,  held  insufficient  to 
show  the  tax  illegal,  it  not  appearing  that  such  rate  was  greater 
than  that  imposed  upon  such  other  moneyed  capital  for  State,  Ccunty 
and  municipal  purposes.   lb. 

S     Agent,  5. 


Diged  of  State  Reports.  i)7 

Bab. — See  Estoppel,  12. 

Bills  of  Exchange  and  Promissory  Notes. 

1.  In  an  action  by  the  holders  of  certain  promissory  notes  against 
an  indorser  who  denied  the  genuinenefcs  of  the  indorsements,  a  deed 
of  trust  executed  by  the  drawer  of  the  notes,  for  the  purpose  of  pr  h 
tecling  and  saving  harmless  the  defendant  as  indorser,  was  held  ad- 
missible as  evidence  of  his  ratification  of  the  indorsements  of  such 
notes  as  corresponded  with  those  described  in  the  deed  of  trust. 
Woodruff  \8.  Munroe,  33  Md.,  146. 

2.  A  promise  by  an  indorser  to  pay  a  draft  subsequent  to  its  dis- 
honor,  is  presumptive  evidence  that  the  draft  had  been  presented  for 
payment  in  due  time,  and  dishonored,  and  that  he  had  received  due 
notice  thereof.  This  presumption,  however,  is  one  of  fact  for  the 
jury,  and  not  an  absolute  conclusion  to  be  drawn  by  the  Court.  It  is 
prima  facie  only,  and  liable  to  be  rebutted.  Lewis  Bros.  vs.  Brehme, 
33  Md.,  412. 

3.  W.  made  and  delivered  sundry  negotiable  promissory  notes, 
and,  at  the  same  time,  to  secure  their  payment,  executed  to  the  payee 
a  mortgage  upon  real  estate,  which  was  duly  recorded.  The  notes 
and  mortgage  came  by  indorsement  to  the  hands  of  S.,  by  whom 
they  were  surrendered  to  W.,  who  gave  him,  in  lieu  thereof,  a  new 
note,  secured  by  a  mortgage  upon  other  property.  W.  afterward, 
and  before  the  maturity  of  the  notes  thus  lifted,  through  the  agency 
of  D.  &  C,  caused  them  again  to  be  negotiated  for  value,  to  other 
parties,  who  received  them  in  good  faith,  and  without  notice  of  prior 
transactions.  The  mortgage  given  to  secure  them  remained  uncan- 
celled on  record.  W.  afterward  made  and  delivered  to  D.  &  C. 
sundry  other  negotiable  notes,  and  to  secure  their  payment  gave  a 
mortgage  upon  the  premises  covered  by  the  first  mortgage.  A  por- 
tion of  these  notes  were  subsequently  assigned  for  value,  to  F. 
Held:  1.  That,  as  against  the  holders  and  indorsers  of  the  notes 
which  had  been  re-negotiated,  W.  and  his  subsequent  mortgagees 
were  equitably  estcppcd  to  claim  that  the  lien  of  the  first  mortgage 
bad  been  discharged  by  the  transaction  with  8.  2.  That  the  equita* 
ble  lien  held  by  F.,  under  the  last  mortgage,  must  be  postponed  to 
that  of  the  indorsers  and  holders  of  the  notes  secured  by  the  first 
mortgage.     Jordan  et  al.  vs.  Forlong,  19  (Critchfield,)  Ohio,  89. 

4.  An  action  on  a  negotiable  promissory  note,  indorsed  by  the  payee 
in  blank,  may  be  brought  in  the  name  of  any  person  who  consents 
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thereto,  although  the  note  is  the  property  of  an  insolvent  bank  in  the 
hands  of  receivera     Baker  vs.  Steiichfieldy  57  Me.,  363. 

5.  A  bill  of  exchange  indorsed  for  accomodation,  and  delivered  to 
the  maker  on  the  express  condition  that  if  it  was  not  that  day  dis- 
counted by  a  particular  bank,  it  was  to  be  returned  to  the  indorser  or 
destroyed.  Discount  by  that  bank  being  refused,  the  bill  was  passed, 
with  notice  to  the  United  States  Marshal  to  pay  executions,  for  the 
satisfaction  of  which  the  money  was  to  be  raised  from  the  bank. 
Heldy  that  there  was  no  authority  to  so  apply  the  bill.  Hickerson  vs. 
Raiguely  2  Heiskell,  (Tenn.,)  329. 

6.  A  note  for  dollars,  drawing  interest  from  date,  taken  as  a  pay- 
ment, is  not  presumed,  in  the  absence  of  proof,  to  be  taken  at  a  dis- 
count, but  at  its  nominal  value.  Lancaster  vs.  Arendell,  2  Heiskell^ 
434. 

7.  To  charge  the  indorser  of  a  promissory  note,  payable  without 
interest,  one  day  after  sight,  presentment  to  the  maker  and  demand 
of  payment  must  be  made  within  a  reasonable  time  after  indorsement. 
The  question  of  diligence  in  making  presentment,  etc.,  where  there  is 
no  conflict  of  evidence,  is  a  question  of  law. 

The  maker  and  indorser  of  a  note  in  siiit  resided  in  the  same  city, 
and  the  payee  three  miles  away.  Several  days  after  indorsement  the 
payee  was  called  out  of  the  State,  as  a  witness,  and  detained  three 
weeks.  The  presentment,  etc.,  was  seventy-three  days  after  the  date 
of  the  indorsement.  Held,  that  the  indorser  was  discharged. — Alex- 
ander vs.  Parsons,  3  Lansing,  (N.  Y.,)  333. 

8.  A  draft  signed  by  the  secretary  of  an  insurance  company  alone, 
is  not  binding  on  the  company,  where  there  was  no  evidence  of  any 
usage  or  law  giving  him  authority  to  bind  the  company.  First  Na- 
tional  Bank  of  Kansas  City  vs.  Hogan,  47  Mo.,  472. 

9.  It  is  no  defense  to  an  action  on  a  promissory  note,  by  an  in- 
dorsee against  the  maker,  that  it  was  made  without  any  consideration 
to  the  maker,  or  that  it  was  understood  between  him  and  the  payee, 
that  the  latter  was  to  take  care  of  it;  and  this,  although  the  holder 
had,  when  he  took  the  note,  full  notice  of  the  circumstances  under 
which  it  was  made. — Thatcher  vs.  W.  R,  Nat  Bank,  19  Mich.,  196. 

10.  A  "waiver  of  notice"  by  an  indorser  will  not  be  construed  to 
extend  beyond  the  import  of  the  terms  used,  and  hence  constitutes 
no  excuse  for  the  want  of  due  presentment  of  the  note  to  the  maker 
for  payment. —  Voorhies  vs.  Atlee  et  al.,  29  Iowa,  49,  (Stiles).  See, 
also,  Rhodes  vs.  Seymour,  36  Conn.,  1. 
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11.  The  obligations  of  a  guarantor  of  a  promissory  note  are^  that 
he  will  pay  the  same  if  the  maker  fails  to  pay  at  maturity^  and  the 
holder  shall  use  due  diligence  by  suit  to  collect  the  same:  lb. 

12.  Due  diligence,  in  the  absence  of  special  circumstances,  would, 
upon  the  failure  of  the  maker  to  pay,  require  suit  to  be  instituted 
against  him  by  the  holder  at  the  fist  regular  term  of  court,  in  the  de- 
fendant's venue,  afler  maturity.  It  was  accordingly  heldy  that  failure 
to  bring  such  suit  until  after  two  terms  had  passed,  showed  such  a 
want  of  diligence  as  that  the  warrantor  was  released:  Voorhiea  vs. 
Atke  et  al.,  29  Iowa,  49. 

13.  In  order  to  defeat  the  rights  of  a  bona  fide  holder  for  value,  of 
a  promissory  note  which  it  is  claimed  was  procured  by  fraud,  it  must 
be  shown,  either  directly  or  by  circumstances,  that  he  had  notice  of 
such  infirmity.  Proof  of  such  fact  and  circumstances  as  would  have 
pot  a  reasonable  man  upon  inquiry  in  relation  thereto,  are  not  sufii- 
cient;  and  an  instruction  to  that  effect  was  held  erroneous:  Lake  vs. 
lUid,  29  Iowa,  258. 

14.  Where  the  holder  of  a  promissory  note,  issued  without  a 
stamp,  but  afterwards  stamped  without  authority,  received  it  with 
notice  of  these  facts,  they  may  be  properly  pleaded  against  him  as  a 
defease  in  an  action  on  the  note.  The  case  of  Blackwell  vs.  Denie, 
23  Iowa,  63,  distinguished  from  the  present  one:  First  National  Bank 
of  Centreville  vs.-  Dougherty,  29  Iowa,  260. 

15.  An  instrument,  payable  *Hn  currency"  is  not  negotiable  at 
common  law,  nor  under  the  statute  (Rev.  S.,§  1797,)  unless  it  is  mani- 
fest from  the  terms  of  the  instrument  that  such  was  the  intent  of  the 
parties.  The  use  of  the  words  "order"  or  "bearer"  will  not  alone 
manifest  such  intent:  Following  Rindskoff,  Bros,  &  Co.  vs.  Barrett, 
11  Iowa,  172;  Huse  vs.  Hamblin  el  al,  501,  29  Iowa. 

16.  Certificate  of  deposit  in  the  following  form:  "Banking  House 
of  P.  &  S.,  Buffalo,  February  20,  1969,  J.  McD.  has  deposited  in 
this  Bank  $1,947.68,  payable  to  order  of  himself  in  currency,  on  the 
return  of  this  certificate,  with  six  per  cent,  interest  if  left  over  one 
month.  (Signed)  P.  &  S."  Held,  that  the  instrument  was  not  nego- 
tiable, lb. 

17.  Indorsers  of  non-negotiable  instruments  are  liable  to  indorsees 
thereof,  without  demand  upon  the  maker  and  notice  of  non-pay- 
ment: lb. 

14.  The  alteration  of  a  promissory  note  in  a  material  respect  by 
^y  one  of  several  makers  thereof,  assuming  to  have  authority  so  to 
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do,  and  for  the  honest  purpose  of  making  it  conform  to  the  original 
intention  of  the  parties,  without  the  express,  though  with  the  im- 
plied, assent  of  the  holder,  will  not  prevent  a  recovery  by  the  latter 
against  all  the  makers  in  an  action  declaring  upon  the  note  as  though 
in  the  form  originally  delivered :  Murray  vs.  Graham  et  al.,  520,  29 
Iowa. 

19.  Where  a  negotiable  note,  and  a  mortgage  securing  it,  given 
to  a  railroad  company,  were  attached  to  its  negotiable  bond,  which 
recited  that  they  were  transferred  as  security  for,  and  should  be  trans- 
ferrable  only  in  connection  with,  the  bond,  this  was  an  indorsemerd  of 
the  note,  within  the  law  merchant:  Crosby  vs.  Ruub,  16  Wis.,  616, 
re-affirmed:  Bange  vs.  Flinty  544,  25  Wis. 

20.  A  promissory  note  was  made  and  indorsed  in  blank  in  the 
State  of  New  York,  where  it  was  payable.  By  the  law  of  New 
York  no  agreement  different,  from  that  which  the  law  infers  from  a 
blank  indorsement  can  be  proved  by  parol.  In  a  suit  on  the  note 
against  the  indorser  in  this  State,  it  was  held  that  parol  evidence  of 
a  special  agreement,  different  from  tliat  implied  by  law,  would  be  re- 
ceived: Downer  vs.  Cheesdyrough,  39;  36  Conn. 

Blank  Indorsement,— See  Bills  and  Notes,  4;  Evidence,  2. 
Bond. — See  Contract,  5;  Limitations,  2. 

Broker. 

1.  The  order  of  a  customer  to  a  broker  to  buy  stock,  deliverable 
at  any  time,  at  buyer's  option,  in  sixty  days,  does  not  authorize  the 
broker  to  buy  the  stock  himself  at  thirty  days,  and  deliver  it  to  his 
customer  at  the  end  of  sixty  days  at  an  increased  price  and  interest, 
besides  the  usual  commission;  and  a  usage  of  brokers  to  do  so  is  bad; 
nor  is  the  exchange  of  bought  and  sold  notes  between  the  broker 
and  his  customer,  nor  the  giving  of  his  notes  by  the  customer  in 
payment  for  the  stock,  in  ignorance  of  the  broker's  conduct,  a  rati- 
fication of  his  acts:  Day  vs.  Hidmes,  306,  103  Mass. 

2.  A  broker,  employed  to  purchase  stock,  wmtracted  for  it  in  his 
own  name  with  J.  S.,  who  owned  it  at  the  time  but  had  made  a  prior 
contract  for  its  sale.  Th^  employer,  for  groundless  reasons,  repudi- 
ated the  amtract;  but  the  broker  having  no  knowledge  of  or  reason 
to  suspect  the  prior  sale  by  J.  S.,  paid  for  the  stock  when  tendered 
to  him.  Ilelfy  that  the  Gen.  Sts.,  c.  105,  §  6,  making  void  contracts 
for  the  sale  of  stocks  not  owned  by  the  seller^  did  not  debar  the  bro- 
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ker  from  recovering  from  his  employer  the  amount  so  paid:  Brovm 
vs.  Phelps,  313;  103  Mass. 

3.  The  defendant  in  the  month  of  March  put  into  the  hands  of  the 
plaintiff,  a  real  estate  hroker,  for  sale,  a  house  in  a  certain  city  street, 
at  the  price  of  |6,500,  the  plaintiff  to  receive  a  fninmission  of  one 
per  cent,  if  he  sold  the  house,  the  defendant  to  have  the  right  to  soli 
it  himaelf  without  being  liable  to  a  commission,  and  the  plaintiff  not 
to  advertise.  The  plaintiff  entered  the  house  on  his  books  and  in 
Deceini3er  and  January  following  edvertised  houses  for  sale  on  that 
street.  G.,  who  lived  on  the  street  and  was  desirous  of  finding  a 
house  near  by  for  a  friend,  saw  the  advertisement  and  went  to  ihe 
pkintifTs  office  and  learned  that  the  defendant's  house  was  for  sale. 
He  informed  his  friend,  and  the  latter  went  to  the  defendant  and 
negotiated  with  him  for  it  and  finally  purehased  it.  The  purchaser 
did  not  see  the  plaintiff"  nor  go  to  his  office,  and  G.'s  action  in  the 
natter  was  wholly  voluntary.  Held,  that  the  pl^ntiff  was  enlitlcd  to 
his  rommission :  IAnf:ol'i  vs.  McClitrkie,  136;  3(J  Conn, 
Caveat  Emptoe. — See  TBEHPAsa,  2. 

CeAMPESTY, 

An  agreement  between  an  attorney  and  client  that  the  attorney 
shall  receive  as  a  contingent  fee,  a  certain  portion  of  the  amount  re- 
covered against  the  other  party,  is  not  void  as  being  ch.impertone. 
The  case  of  Boar'imnn  &  Brown  vs.  Thompnon,  25  Iowa;  487,  distin- 
fuixhed  firom  the  present  one:  MeDonald  vs.  3V^e  Chicago  &  N.  W. 
R.  R.  Co.,  170;  29  Iowa,  (Siiles.) 

Chakceby  Jcrisdiction. 

1.  Sait  was  brought  on  a  bill  against  maker  and  indorscr,  and 

jodgment  by  default,  the  indorser  having  no  knowledge  of  an  un- 

aathorized  disposition  of  the  bill,  and  believing  that  it  hud   passed 

according  to  the  condition  on  which  it  was  to  be  used.     Htld,  sufii- 

i|uity,  there  being  no  plea,  demurrer  or 

-n  vs.  Ra'gvel,  2  Heiskell,  329. 

I  set  aside  a  verdict  and  judgment  of  the 

ssue  devimvU  vrl  non  against  a  will,  if  it 

judgment  were  obtained   by  fraud.     If, 

ready  bee.i  probated   in  common  form, 

probate :    Smith,  vs.  Harrison,  2  Heis- 
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Chancery  Pleading. 

1.  A  bill  to  enjoin  a  judgment  at  law,  on  the  groand  of  newly 
discovered  testimony,  showing  payment  which  should  have  been 
allowed  on  the  debt,  which  states  generally, — that  complainant  did 
not  know  that  he  could  make  this  proof  until  after  the  judgment 
and  adjournment  of  the  court ;  that  he  used  all  diligence  to  get  this 
proof,  but  did  not  succeed  until  after  the  trial,  is  not  sufficient  on 
demurrer,  without  stating  the  facts  specifically  :  Levan  vs.  Patlon,  2 
Heiskell,  (Tenn.,)  108. 

2.  Filing  an  answer  in  chancery  is  a  waiver  of  objection  to  the 
jurisdiction  of  the  court  over  the  person  of  the  defendant,  as  well  as 
the  subject  matter  of  the  bill :  Halcomb  vs.  Canadt/,  2  Heiskell, 
(Tenn.,)  610. 

Chancery  Practice. 

1.  A  sale  of  land,  without  redemption,  ordered  by  a  decree  whicb 
does  not  show  that  the  credit  is  allowed  on  application  of  the  com- 
plainant is  void,  and  will,  on  appeal  taken  after  it  is  made  and  con- 
firmed, be  set  aside,  and  a  re-sale  ordered  :  Carter  vs.  Sivis,  2  Heis- 
kell, (Tenn.,)  166. 

2.  A  defendant  in  equity  who  has  required  the  complainant  to 
elect  which  of  two  suits  he  will  proceed  in,  and  has  obtained  a  dis- 
missal of  a  suit  at  law  on  such  election,  will  not  be  allowed  to  object 
to  the  jurisdiction  in  equity :  McBroom  vs.  Wiley ^  2  Heiskell,  (Tenn.,) 
58. 

Check. 
Where  the  defendant  offered  to  pay  an  account  to  his  creditor's 
agent  in  money,  but  at  the  latter's  request  gave  him  a  check  and  the 
check  was  drawn  on  an  individual  bank,  but  a  short  distance  away, 
in  which  the  defendant  had  a  sufficient  deposit,  and  the  bank  paid 
drafts  as  presented,  subsequently,  on  the  same  day,  and  during  an 
hour  on  the  morning  of  the  day  after  when,  being  insolvent,  it  sus- 
pended, and  the  broker  immediately  made  a  general  assignment,  and 
fifteen  days  aft;er  was  declared  a  bankrupt,  and  no  presentation  of 
the  check  was  made  at  tho  bank  or  demand  of  payment  on  the  bank- 
er, and  the  defendant  had  no  notice  of  the  non-payment  until  two 
weeks  after  delivery  of  the  check,  in  an  action  by  the  principal 
counting  on  the  check  and  also  on  the  original  indebtedness ;  Htldj 
that  the  plaintiff^  could  recover.  The  omission  to  present  the  check 
at  the  bank  before  its  failure  was  not  laches,  nor  was  the  omission  to 
demand  payment  afterwards,  unless  loss  or  injury  resulted  therefrom, 
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to  the  clefeDdant.     And  that  any  presumption  of  loss  or  injury  was 
lebutled  by  proof  of  the  defendant's  knowledge  of  the  insolvency, 
sod  of  the  notiec  to  him  of  the  non-payment  of  the  check.     3eld,/ur- 
Vur,  that  the  delivery  of  the  check  was  not  necessarily  payment  of 
the  aoconnt,  and  the  plaintiff  was  entitled  to  recover  upon  the  origi- 
nal indebtedness ;  and  that  if  the  defendant  relied  upon  the  check  to 
defeat  a  recovery,  the  onuB  was  on  him  to  show  that  through  laches 
of  the  plaintiff  in  respect  thereof  injury  or  loss  had  resulted :  Si/ra- 
oaeB.  R.  Co.  vs.  CoUina,  3  Lansing,  (N.  Y.,)  29. 
See  Illegal  Consideration,  1. 
CHoeE  IN  ACTION. — See  Assignment  8,. 
City. 

1.  Where  a  city  was  authorized  to  build  a  harbor,  iasue  its  bonda 
for  the  price,  and  raise  money  by  taxation  to  pay  the  interest  and 
principal  thereof,  as  they  should  become  due,  but,  on  its  failure  to 
iaaue  the  bonds,  the  contractor  obtained  a  money  judgment  for  the 
amount,  and  the  city  had  no  property  on  which  execution  could  be 
levied:  Held,  that  the  city  council  had  the  power,  and  would  be 
compellei]  by  mandamvs,  to  levy  and  collect  a  tax  to  pay  such  judg- 
ment.   Stale  ex  rel.  Hasbrouck  va.  Milwaukee,  25  Wis.,  122. 

2.  Whether  a  power  in  a  municipal  corporation  to  contract  a  debt 
ttecessarily  carries  with  it  the  power  to  raise  money  by  taxation  for 
its  payment,  is  not  here  decided.     lb. 

3.  An  alternative  fnandaniu«  may  properly  run  to  the  Mayor  and 
Common  Council  of  a  city  by  their  titles  of  office,  without  any  all^a- 
tioa  or  specification  as  to  the  names  of  the  persons  who  hold  the  res- 
pective offices;  and  the  pereraptorv  writ,  if  granted,  will  run  in  like 
taanner  to  the  persons  who  then  hold  those  offices,     lb. 

CoHHiseiON. — See  Broker,  3. 
CouHON  Carrier. 

!  does  not  allege  that  the  defendants 
Lcts  set  out  constitute  them  such  in 
e  action  against  them  as  common 


regarded  as  a  common  carrier,  and 
very  of  the  property  entrusted  to  it, 
carrier.  Where  goods  are  deliver- 
I  transported,  and  these  parties  are 
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expressmen,  and  receive  compoisation  for  forwarding  and  transport- 
ing, the  goods  are  in  tbeir  costodv  as  carriers.  Southern  Express  Cb. 
vs.  Me  Veigh,  20  Grat.,  (Va.,)  264. 

2.  The  plaintiff  shipped  goods  by  a  common  carrier,  whose  route 
tenntnaU^d  at  Albany,  addressed  to  a  consignee  at  New  York,  '^by 
Union  Express  from  Albany.'^  He  discovered  after  shipment,  that 
the  Express  Company  was  wrongly  named  in  the  address,  and  appli- 
ed to  the  carrier,  who  corrected  the  way-bill ;  the  plaintiff's  agent 
then  gave  an  order  for  the  goods,  to  the  proper  express  company  at 
Albany,  and  informed  the  carrier  at  Albany  of  the  change;  the  lat- 
ter promised  to  see  to  it  and  ship  the  goods  on.  The  goods  were 
placed  by  the  carrier  in  a  warehouse  at  Albany,  on  arrival  there,  and 
two  days  after  were  damaged  there  by  an  unusual  and  unexpected 
flood.  Held,  that  the  carrier  was  chargeable  with  the  damage  as  a 
common  carrier.  Hl/l,  further,  that  the  dePendunt  could  not  claim 
exemption  from  liability,  on  the  ground  that  the  damage  resulted 
from  the  act  of  God.  Dunson  vs.  New  York  Central  B.  R.,  3  Lan- 
sing, (N.  Y.,)  265. 

See  Railroads,  3. 

Confederate  Contracts. 

1.  Confederate  money  is  loaned  and  advanced  by  A.  to  B.,  and  ser- 
vie  s  are  rendered  during  the  war.  These  claims  are  to  be  ascertain- 
ed by  reducing  the  currency  to  its  gold  value  at  the  time  of  the  ad- 
vance or  loan,  or  service  rendered.  And  the  decree  should  be  ren- 
dered in  the  legal  currency  of  the  United  States  for  the  equivalent  at 
the  time  of  the  decree,  of  the  amount  of  the  gold  so  ascertained. 
MagiU  vs.  Manson,  20  Grat,  (Va.,)  527. 

2.  Where  (Confederate  Treasury  Notes  were  received  when  they 
had  a  value,  and  retained,  without  showing  what  became  of  them,  the 
party  will  be  held  to  account  for  the  value  of  the  notes.  Bogle  vs. 
Hammons,  2  Heiskell,  (Tenn.,)  137. 

3.  A  payment  unlawfully  made  in  Confederate  money,  used  by  the 
payee,  will  be  allowed  for  at  its  marketable  value  at  the  time  it  was 
received.     Jackson  vs.  Collins^  2  Heiskell,  (Tenn.,)  491. 

Confederate  Notes. — See  Agent,  4. 

Consideration. — See  Contract,  1;    Bills  and  Notes,  9. 

Constable. 

1.  An  action  can  not  be  maintained  upon  a  constable's  official  bond, 
on  proof  of  a  judgment  against  him  in  a  suit  for  official  misconduct, 
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nithnut  evidence  of  a  demand  upon  him  to  pay  the  amount  oi  the 
judgment     Tracy  vb.  Merrill,  103  Mass.,  280. 

2,  To  an  action  against  a  constable  for  breach  of  his  official  bond, 
a  jadgmint  in  his  favor  in  a  former  action  on  the  bond  for  the  same 
breach  is  not  a  bar,  if  it  appears  from  the  record  that  it  may  have 
been  rendered  for  want  of  a  sufficient  demand  upon  bim,  which  )ias 
ttioce  been  made.     lb. 

CONSTITUTIONAt.  LAW. 
1,  In  the  case  of  a  railroad  owned  by  a  private  corporation,  in 
whose  favor  the  right  of  eminent  domain  may  t>e  exereised,  the  puHio 
UK  oinsii-ts  in  the  right  of  the  public  to  the  carriage  of  persons  and 
pmperty  upon  tender  of  a  projier  consideration,  and  in  the  power  ot 
the  Stale  to  control  the  franchise  and  limit  the  tolls.  Whiling  vs. 
S.^F.  R.  R.  Co.,  2.5  Wis.,  167. 

S.  Such  a  qualified  and  limited  public  use  will  not  support  taxation 
for  the  purpose  of  raising  moneys  to  be  donated  to  such  a  oorpora- 
lion.    lb. 

3.  Chapter  448,  Private  and  Local  Laws  of  18B7,  which  author- 
izes the  supervisors  of  a  county,  (after  an  affirmative  vote  of  the  peo- 
ple ofihe  county  upon  the  qnestinn,  and  alYer  certain  portions  of  said 
company's  road  have  been  graded,)  to  issue  county  orders  in  aid  of 
the  road,  and  levy  a  tax  to  pay  such  orders,  the  counfy  not  beaoming  a 
ttockkoUler  in  the  company:  Held  invalid,  as  not  a  legitimate  exercise 
of  the  taxing  power.     Ih, 

CoNSTBDcmoN. — See  Action,  5,  6. 
Contract. 
1.  The  agreement  of  a  meml>er  of  a  firm  with  his  partner,  to  be 
Sponsible  for  the  price  of  goods  furniMhed   by  the  firm  to  A,  is  a 
GQfKcient  consideration  for  an  assignment  to  him  by  A,  of  a  debt  due 
to  A,  less  in  amount  than  the  price  of  the  goods  so  furnished,  as 
ches  such  debt  on  trustee  process  in  a 
Uivan,  103  Mass.,  31. 
ivager,  by  the  terms  of  which  all  the 
f  the  parties.     Brown  vs.  S/ieyeis,  20 

y,  the  price  of  a  negro,  signed  by  the 
to  make  a  bill  of  sale  at  the  time  of 
loney,  evidently  intended  to  bind  the 
is  the  covenant  of  the  vendee  only. 
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If  such  covenant  had  been  signed  by  both  parties,  it  only  bound 
the  vendor  to  make  the  bill  of  sale  when  the  money  was  paid,  and  so 
was  not  a  dependent  covenant.  Officer  vs.  Sinis,  2  Heiskell,  (Tenn  ) 
601.  ''^ 

4.  The  liability  of  the  stayor  is  assumed  in  view  of  the  existing 
law,  and  the  issue  of  an  execution  before  the  end  of  the  eight  months 
in  a  case  provided  for  by  the  law,  is  not  a  violation  of  the  contract, 
but  in  conformity  with  it.  Rothchilds  vs.  Forbes^  2  Heiskell,  (Tenn  ) 
13.  '^ 

5.  When  a  bond  is  conditioned  to  convey  land  upon  the  payment 
of  a  note  given  for  the  purchase  money,  the  vendor  should  tender  a 
deed  thereof,  if  he  seeks  to  recover  on  the  note.     The  obligations  on 
the  bond  and  on  the  note  are  mutually  dependent.     Dlttridi  vs  Franz 
47  Mo.,  85.  '  ' 

6.  A.  being  indebted  to  B.  for  the  purchase  of  goods,  sold  them  to 
C,.  who,  in  consideration  of  the  sale  from  A.  to  himself,  promised  A. 
to  pay  his  debt  to  Bi  HeM,  that  the  sale  was  a  good  consideration 
for  the  promise;  that  B.  might  sue  C.  upon  it  in  his  own  name,  and 
that  the  promise  need  not  be  in  writing.  Flanagan  vs.  HuU^hwson 
47  Mo.,  237. 

7.  No  usage,  however  general  and  well  understood,  can  be  permit- 
ted to  control  the  terms  of  a  special  contract,  where  its  subject  matter 
and  terras  are  clear  of  doubt  and  obscurity.     Kimhall  vs.  Braw.ter 
47  Mo.,  398.  ' 

8.  Delay  in  making  payments  upon  a  contract  for  the  purchase  of 
land  after  the  time  required,  will  not  work  a  forfeiture  of  the  vendee's 
right  to  specific  performance,  where  partial  payments  have  been  sub- 
sequently received,  and  negotiations  entered  into  to  complete  the 
purchase,  and  no  notice  of  the  vendor's  intent  to  insist  upon  forfeiture 
for  non-payment  of  arrears  has  been  given.  Bichmond  vs.  Foote  3 
Lansing,  (N.  Y.,)  244. 

9.  An  agreement  to  dispose  of  property  by  will  in  a  particular 
way,  if  made  on  sufficient  consideration,  is  valid  and  binding;  and 
partial  performance  of  a  verbal  contract  of  this  description  will  take 
it  out  of  the  operation  of  the  statute,  when  refusal  to  complete  it 
would  work  a  fraud  upon  the  other  party.  Gupton  vs.  Gupton,  47 
Mo.,  37. 

10.  The  law  does  not  imply  a  promise  to  pay  rent  for  the  occupa- 
tion of  land  under  a  contract  of  purchase  ultimately  consummated  • 
and  if  there  be  no  express  promise  on  the  part  of  the  purchaser  an 
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action  for  use  and  occupation  can  not  be  maintained  against  him. 
Demdt  vs.  Pen.  Fair  Grounds  Co.,  57  Me.,  425. 

11.  Under  an  agreement  to  sell  and  convey  land  with  a  good 
title,  the  purchaser  is  not  entitled  to  a  warranty  deed.  Kyle  vs.  Ka- 
ranaA,  356,  103  Mass. 

12.  A.,  owning  land  in  a  city,  signed  and  delivered  to  B.,  a  writing, 
of  which  the  following  is  the  material  part:  "I  hereby  agree  to  let 
to  B.,"  the  land;  "he  agrees  to  pay  $400  per  year,  payable  monthly," 
and  do  certain  repairs;  *'I  am  to  do  all  outside  repairs;  and  at  present 
to  fence  the  yard,  repair  the  cellar,  and  lay  a  water-pipe;  and  I  will 
make  a  lease  to  B.,  of  the  premises  for  three,  with  a  privilege  of 
five  years,  from  date.''  B.  entered  into  possession  immediately,  and 
paid  the  rent  named  until  ejected.  The  city  afterwards,  but  within 
the  term  first  named,  took  part  of  the  land  to  widen  a  street.  Held, 
that  the  writing  was  not  a  lease;  and  that  B.  could  not  maintain  a  bill 
in  equity  against  the  city  to  recover  any  portion  of  the  damages  as- 
sessed for  the  taking:  McOraih  vs.  Boston,  369,  103  Mass. 

13.  Personal  property  bought  and  held  by  A.,  although  bought 
with  money  furnished  by  and  for  which  he  has  given  his  promissory 
notes  to  B.,  and  held  under  an  unrecorded  agreement  which  provides 
that  he  shall  hold  the  property  in  trust  to  secure  payment  of  the 
notes,  employ  it  in  his  business,  and  apply  half  of  the  proceeds  of 
the  business  to  pay  the  notes,  and  that  on  such  payment  the  property 
shall  belong  three  quarters  to  A.,  and  one  quarter  to  B.,  is  subject  to 
attachment  as  A.'s,  individual  property:  Hurdington  vs.  Clemence, 
482, 103  Mass. 

See  Partnership,  3 ;  Railroads,  1,2;  Specific  Performance, 

1 ;  Duress,  1 ;  Evidence,  3. 

Conversion. — See  Action,  3,  4, 10;  Attachment,  7;  Trover,  2. 

Conveyance. 

1.  In  the  construction  of  a  conveyance  the  intent  o^  the  parties  is 
to  prevail.  Present  words  of  conveyance  in  the  former  part  of  the 
instrument  may  be  controlled  by  after  portions  of  the  same:  Kis- 
iiom  vs.  Nelson,  2  Heiskell,  (Tenn.,)  4. 

2.  Assignment  of  a  grant  by  indorsement  and  delivery,  is  not  a 
mode  of  conveyance  known  to  our  law,  and  does  not  transfer  the 
title  l^al  or  equitable,  or  give  a  right  to  a  specific  performance:  Hoi- 
comb  vs.  Canady,  2  Heiskell,  (Tenn.,)  610. 

3«  Where  the  facts  touching  the  delivery  of  a  deed  are  undisputed, 
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their  legal  effect  is  simply  a  question  of  law  upon  which  the  court 
may  be  required  to  pass:  Ragers  vs.  Carey,  47  Mo.,  232. 

4.  Recitals  in  a  sheriff's  deed  are  conclusive  on  the  parties  to  the 
deed  and  those  claiming  under  them:  Durette  vs.  Brigga,  47  Mo.,  356. 

5.  Conveyance  to  a  railroad  company  in  the  following  form: 
"Know  all  men  by  these  presents,  that  we,  Lewis  Barlow  and  Ruth, 
his  wife,  of,  etc.,  for  the  consideration  of  one  dollar  in  hand  paid  by 
the  M.  &  M.  R.  R.  Co.,  do  hereby  grant  and  convey  unto  the  said 
railroad  company,  the  following  piece  or  tract  of  land  in  Polk  coun- 
ty, in  the  State  of  Iowa,  and  particularly  described  as  follows :  (here 
description  given),  to  have  and  to  hold  the  same  unto  the  said  rail- 
road company  forever;  provi  c/,  that,  in  case  said  company  do  not 
construct  their  road  through  said  tract,  or  shall,  after  construction, 
abandon  the  route  through  said  tract,  the  same  shall  revert  to  and 
become  the  property  of  the  grantors.  And  the  paid  Ruth  hereby  re- 
linquishes her  right  of  dower  in  the  tract  herein  conveyed."  It  was 
contended  that  this  was  a  deed  in  fee,  and  void,  as  such,  for  uncer- 
tainty of  description.  Held,  that  in  view  of  the  intention  of  the  par- 
ties, as  gathered  from  the  language  of  the  entire  instrument,  constru- 
ed with  reference  to  the  situation  of  the  parties  and  property,  and  ap- 
plying the  rule  that  a  contract  should  be  so  construed  as  to  uphold 
rather  than  defeat  it,  that  the  deed  operated  as  a  conveyance  of  a 
right  of  way,  simply,  and  was,  therefore,  valid:  Barlow  vs.  The  Chi- 
cago, Rock  Island  and  Pacific  R.  R.  Co.,  276;  29  Iowa. 

6.  It  was  also  held  that  the  right  of  way  in  question  was  not  for- 
feited or  lost  by  a  failure  to  occupy  it  for  a  period  of  thirteen 
years,  growing  out  of  delay  in  the  construction  of  the  road.  The 
rule  recognized,  that  mere  non-user  of  an  easement  of  this  character, 
acquired  by  deed,  will  not  operate  to  defeat  or  impair  the  right.    lb. 

Corporation,  Municipal. 

1.  Municipal  corporations  possess  the  powers  granted  to  them  in 
express  tcnns  and  those  necessarily  involved  in  the  enjoyment  there* 
of.  Doubts  as  to  the  possession  of  a  power  will  be  thrown  against 
such  possession :  Paine  vs.  Spratlty,  525  Kan.,  (5  Banks,). 

2.  The  grant  to  a  municipal  corporation  of  the  power  to  provide 
for  the  levy  and  collection  of  special  taxes  for  the  improvement  of 
streets  upon  real  estate  adjacent,  does  not  include  the  power  to  pro- 
vide for  the  sale  and  conveyance  of  such  real  estate  in  case  of  non- 
payment,    lb. 
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3.  A  public  square  of  a  city  is  held  by  a  corporation  in  trust  for 
tiie  public,  and  can  not  be  sold  on  execution  against  the  city  for  its 
general  indebtedness :  Hanson  vs.  Boat,  68,  29  Iowa. 

4.  The  grant  of  an  exclusive  right,  by  city  ordinance,  to  a  street 
railway  company  to  construct,  operate  and  maintain  over  the  streets 
of  the  city  a  street  railway  for  the  carriage  of  passengers,  containing 
no  provision  in  relation  to  the  payment  of  any  fee  or  license^  does 
not  exempt  the  company  from  paying  a  license  fee  provided  by  a 
prior  ordinance  to  be  paid  by  all  persons  engaged  in  conveying  pas- 
8engt?r8 :  The  State/(yr  the  wfie,  etc.,  vs.  Herod,  123,  29  Iowa. 

5.  By  a  section  of  an  ordinance  of  the  city  council  of  Des  Moines 
it  was  ordained,  "  that  the  right  to  build  and  operate  a  railroad 
bridge  on  Market  street  over  and  across  the  Des  Moines  river,  in 
the  city  of  Des  Moines,  is  hereby  granted  to  the  D.  V.  R.  R.  Co., 
provided  said  company  build  or  cause  to  be  built  a  railroad  bridge 
across  said  river  within  five  years."  Held,  1,  That  the  right  to 
boild  and  operate  the  bridge  carried  with  it  all  the  incidental  rights 
and  powers  necessary  to  the  efficacious  enjoyment  thereof,  including 
the  right  to  construct  necessary  and  suitable  approaches  to  the 
bridge.  2,  That  it  was  competent  and  within  the  rightful  power  of 
the  city  council  to  grant  the  rights  conferred  by  the  ordinance. 
3,  That  the  construction  of  the  bridge  and  approaches  being  thus 
authorized,  the  railroad  company  were  not  liable  for  consequential 
damages  resulting  therefrom  to  a  lot  owner,  in  front  of  whose  prop- 
erty an  embankment  had  been  thrown  up  in  the  proper  construction 
of  the  bridge  and  approaches:  SlaUtti  vs.  T//c  Des  JHoirits  Valky  JR. 
IL  Co.,  148,  29  Iowa. 

6.  Where  a  city,  by  its  charter,  is  vested  with  control  over  its 
streets  and  alleys,  with  power  to  cause  sidewalks  to  be  paved,  such 
powers  are  accompanied  with  the  obligation  on  the  part  of  the  city 
to  keep  those  (the  improvement  of  which  has  been  undertaken  and 
thrown  open  to  the  public  use)  in  such  a  state  of  repair  as  to  be  rea- 
fiODably  safe  for  persons  traveling  or  passing  over  the  same;  and  if 
an  individual,  without  fault  on  his  part,  is  injured  by  neglect  or  faiU 
are  of  the  city  in  this  respect,  he  may  recover  damages  therefor 
again^it  the  city.  But  it  seems,  that  for  injuries  resulting  from  an  ob- 
struction, or  dangerous  place,  in  a  sidewalk,  made  or  caused  by  an 
individual,  the  city  would  not  be  liable  unless  it  had  notice  of  the 
defect,  and  a  reasonable  time  to  remedy  the  same.  Whether  such 
notice  to  a  tax-paying  inhabitant  of  the  city  would  be  notice  to  the 
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city,  under  this  rule,  qaeref    Howell  vs.  Williams^  et  aZ.,  210,  29 

Iowa. 

See  Bank,  1. 

Costs. 

On  a  bill  in  equity  by  an  administrator  for  instructions  whether, 

on  a  correct  construction  of  the  statute  of  distributions,  a  quarter  of 

his  intestate's  estate  should  be  divided  among  all  the  defendants  or 

among  some  of  them  only,  the  costs  of  all  parties  as  between  solicitor 

and  client,  are  to  be  paid  out  of  that  quarter :  Bigelow  vs.  31orong 

287,  103  Mass. 

Covenants. 

1.  A  covenant  of  warranty  in  a  deed  to  the  grantee,  his  heirs  and 
assigns,  runs  with  the  land,  and  its  benefits  may  be  claimed  by  a 
remote  grantee, 

2.  To  recover  upon  a  covenant  of  warranty,  there  must  be  an 
eviction  or  something  equivalent  thereto.  Anciently,  an  actual  evic- 
tion had  to  be  shown ;  but  the  present  and  better  doctrine  is,  that  a 
technical  eviction  is  not  necessary, — but  that  the  covenantee  or  his 
assigns  may  peacably  yield  to  a  paramount  title.  The  covenantee 
may  make  an  effort  himself  to  recover  possession  if  it  be  adversely 
held,  or  if  in  possession  he  may  await  an  action  by  his  adversary,  or, 
being  able  to  show  that  his  adversary  has  the  superior  title,  may 
yield  to  it,  and  purchase  it  for  his  own  protection,  and  then  resort  to 
his  remedy  on  the  covenant  of  warranty  to  him :  Claycomb  vs. 
Munger,  51  111.,  373. 

3.  It  is  no  release  or  discharge  of  a  covenant  against  incumbrances 
contained  in  a  deed  because  both  parties  knew  at  the  time  the  deed 
was  made  that  an  incumbrance  existed :  Beach  vs.  Miller,  51  III., 
206. 

See  Contract,  3. 

Damages. 

1.  The  damage  and  expense  caused  and  incurred  by  removing, 
with  that  reasonable  degree  of  care  suited  to  the  occasion,  insured 
goods  from  an  apparent  imminent  destruction  by  fire,  are  covered  by 
a  policy  insuring  against  "loss  or  damage  by  fire,"  although  the 
building  in  which  they  were  insured,  and  from  which  they  were  thus 
removed,  was  not  in  fact  burned :  White  vs.  Rqmblio  F.  Ins.  Co., 
91,    57  Me. 

2.  The  law  will  not  apportion  damages  done,  as  by  cattle  to  grow- 
ing crops,  where  the  tiegligence  or  carelessness  of  plaintiff  and  de* 
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fendant  contributed  equally  to  the  injury :    Larldn  vs.  Taylor^  433, 
6  Ean.,  (Bauks). 

3.  Where  the  property  of  one  person  is  seized  upon  an  execution 
against  another,  and  sold,  and  the  proceeds  applied  upon  the  debt,  in 
an  action  of  trespass — de  bonvt  asportatus — by  the  owner  of  the  prop- 
erty against  the  officer  and  plaintiff  in  the  execution  in  the  absence 
of  malice  or  abuse  of  process,  or  a  desire  to  do  injur}',  the  damages 
should  be  compensatory  only.  The  mere  fact  that  the  property  was 
taken  against  the  repeated  remonstrances  of  the  owner,  and  his  warn- 
ing to  the  defendants  that  the  property  belonged  to  him,  would  not 
r;f  itself  show  that  the  seizure  and  sale  were  malicious;  and  to  instruct 
a  jur}>  that  the  existence  of  such  fact  is  sufficient  to  authorize  the 
finding  of  exemplary  damages,  would  be  erroneous :  Beveridge  vs. 
Ratpion,  51  111.,  504. 

4.  Exemplary  or  punitory  damages  are  recoverable  in  an  action  of 
trespass  against  the  person  where  injury  was  wantonly  iuflicted,  and 
in  such  a  suit  the  injured  party  may  give  in  evidence  such  facts  and 
circumstances  accompanying  the  wrong  as  may  have  occasioned  him 
.special  inconvenience  and  suffering:     Green  vs.  Craig,  47  Mo.,  90. 

5.  Where  a  contractor  is  prevented  from  completing  his  job  by  the 
unwarrantecl  acts  and  default  of  the  other  party,  he  may  sue  either 
upon  the  contract  and  claim  damages  for  a  breach  of  it,  or  he  may 
waive  the  contract  and  sue  for  the  reasonable  value  of  his  work.  He 
is  not  restricted  to  a  2>ro  rata  share  of  the  contract  price:  McCul- 
lough  vs.  Bakery  47  Mo.,  401. 

6.  One  person  will  not  be  allowed  to  impute  a  want  of  vigilance 
to  another  injured  by  his  act,  as  negligence,  if  that  very  want  of 
vigilance  were  the  consequence  of  an  omission  of  duty  on  his  part: 
Mon^issey  vs.  Wiggena  Ferry  Co.,  47  Mo.,  521. 

7.  A  servant  who  has  been  injured  by  the  negligence,  misfeasance 
or  misconduct  of  a  fellow  servant,  can  maintain  an  action  therefor 
against  the  master,  where  the  servant,  by  whose  negligence  or  mis- 
conduct the  injury  was  occasioned,  was  not  possessed  of  ordinary  skill 
or  capacity  in  the  business  entrusted  to  him,  and  the  employment  of 
such  incompetent  servant  was  attributable  to  the  want  of  ordinary 
care  upon  the  part  of  the  master:  Harper  vs.  IndiaimpolU  and  6t. 
Lmis  R.  R.  Co.,  47  Mo.,  567. 

8.  Where  the  defendant  fired  a  pistol,  the  ball  of  which  glanced 
and  hit  the  plaintiff,  and  it  was  found  that  the  injury  was  uninten- 
tional but  was  the  result  of  gross  and  culpable  carelessness  on  the 

Vol..  I.— 6 
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part  of  the  defendant^  it  was  held:  1.  That  trespass  vi  et  armis 
would  lie.  2.  That  the  expense  of  the  litigation  might  be  consider- 
ed in  awarding  damages  to  the  plaintiff:  Welch  vs.  Durand,  182^ 
36  Conn. 

See  Husband  and  Wife,  2 ;  Mistake,  1 ;  Officebs,  2 ;  Raii,- 

KOADs,  3,  6 ;  Trespass,  3. 

Deed. 

1.  After  signing  and  acknowledging  a  deed  of  land,  containing  a 
covenant  that  the  grantor  or  his  executors  or  administrators  should 
pav  a  sum  of  money  to  the  grantee,  the  grantor  delivered  it  to  a  third 
person  for  the  grantee,  and  this  person  so  received  it  from  the 
grantor,  and  kept  it  till  delivered  by  him  to  the  grantee  after  the 
grantor's  death,  which  occurred  two  days  after  the  execution  of  the 
deed.  Held,  that  the  estate  vested  in  the  grantee,  and  the  covenant 
became  binding  on  the  grantor,  upon  the  delivery  of  the  deed  to  the 
third  person,  although  he  was  not  employed  by  the  grantee  to  receive 
it  for  him ;  and  that  the  consideration  of  it  was  not  open  to  inquiry : 
Mather  vs.  Corliss,  568,    103  Mass. 

2.  Stakes  or  other  monuments  fixed  upon  land  platted  as  a  town, 
showing  the  location  and  boundaries  of  the  lots,  and  according  to 
which  purchasers  have  bought  and  taken  possession,  must  govern  as 
a^^ainst  the  plat  in  a  controversy  between  such  purchasers;  especially 
where  it  does  not  appear  that  a  lot,  interpolated  upon  the  plat,  has 
ever  been  sold  by  the  proprietors,  or  that  any  one  has  ever  taken 
actual  possession  of  any  specific  part  of  the  land  as  and  for  that  lot: 
Marsh  vs.  MUchell,  706,   25  Wis. 

3.  The  presumption  that  a  deed,  duly  executed  and  acknowledged, 
was  delivered  on  the  day  of  its  date,  is  controlled  by  a  presumption 
that  it  remained  in  the  grantor's  possession  until  the  time  at  which 
the  stamps  thereon  purport  to  have  been  cancelled  by  him. 

Where  the  date  written  upon  the  revenue  stamp  is  later  than  that 
of  the  deed,  it  will  be  presumed  that  the  delivery  was  made  at  the 
time  of  the  cancellation  of  the  stamp:  Van  Rerisalaer  vs.  Ficifcory, 
3  Lansing,  (N.  Y.)  57. 

4.  On  the  conveyance  of  property  in  trust  for  creditors  the  pre- 
sumption of  acceptance  arises,  and  the  property  vests  in  the  trustee 
irrevocable  by  the  grantor,  to  await  the  election  of  the  beneficiaries: 
Farqaaharson  vs.  McDonaldy  2  Heiskell,  (Tenn.)  405. 

5.  A  distinct  and  unequivocal  act  of  repudiation  of  a  deed  by  a 
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beneficiary  in  it,  will  operate  as  an  estoppel  to  claim  a  benefit  under 
it.    Ibid. 

6.  A  deed  conveying  land,  in  presenti,  to  the  heirs  of  a  person 
living,  vests  the  title  in  the  children,  then  in  esse,  of  that  person; 
after  born  children  do  not  take:  Grimes  vs.  Ormand,  2  Heiskell, 
(Tenn.)  298. 

7.  A  deed  providing  for  the  payment  of  all  creditors,  and  dispos- 
ing of  the  surplus  to  third  persons,  provides  for  debts  only  which 
existed  at  the  making  of  the  deed :  Vance  vs.  Smithy  2  Heiskell, 
(Tenn.)    344. 

See  Fraudulent  Conveyance,  1 ;  Tax  and  Tax  Sales,  2. 

Defenses. 

Where  an  indorser  proved  as  a  defense,  to  an  action  against  him 
on  a  note,  that  the  payee  had  extended  the  time  for  payment  without 
his  consent,  and  that  the  consideration  for  the  extension  was  an  unful- 
filled promise  made  by  the  maker  to  pay  an  usurious  premium,  there- 
for: Held,  that  the  plaintiff  (the  holder  of  the  note)  might  avail 
herself,  in  defense  of  the  fact,  that  the  extension  was  based  upon  no 
valii.  consideration :   Fenian  vs.   Doubleday,   3  Lansing,   (N.   Y.,) 

216. 

Delivery. 

1.  A  delivery  to  a  donee  of  a  savings  bank  book,  containing  en- 
tries of  deposit  to  the  credit  of  the  donor,  with  the  intention  to  give 
to  the  donee  the  deposits  represented  by  the  book,  is  a  good  delivery 
to  constitute  a  complete  gift  of  such  deposits :  Campus  Appeal  from 
Probate,  88;  36  Conn. 

2.  A  delivery  of  a  chose  in  action  that  would  be  sufficient  to  vest 
an  equitable  title  in  a  purchaser,  is  a  sufficient  delivery  to  constitute 
a  valid  gift  of  such  chose  in  action,  without  a  transfer  of  the  legal 
title.   lb. 

3.  And  it  seems  that  under  the  statute  (Gen.  Statutes^  tit.  1,  Sec. 
64)  which  provides  that  the  assignee  of  any  chose  in  action  may 
sue  upon  it  in  his  own  name,  a  delivery  of  such  a  chose  in  action 
would  vest  in  the  donee  a  legal  title.   lb. 

Demurrer. 

The  right  to  object  to  an  erroneous  ruling  in  sustaining  a  demur- 
rer to  a  petition,  is  waived  by  pleading  over.  But  where  the 
question  raised  is  a  jurisdictional  one,  relating  to  the  subject  matter^ 
this  role  does  not  preclude  the  party  pleading  over  from  again  rats- 
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ing  it  on  appeal  to  the  Supreme  Court :  Roland  vs.  Broch^  284;  29 
Iowa.  And  see  also,  Crawford  vs.  Wolf  Carpenter  and  Angle,  567. 
lb. 

Descents. 

1.  Lands  descended  from  the  father  of  an  intestate  who  di«8  un- 
married, without  brothers  and  sisters,  or  the  issue  of  such,  will  de- 
scend to  the  mother  if  living :  Towls  vs.  Baine,  2  Heiskell,  (Tenn.,) 
365. 

2.  After  born  brothers  and  sisters,  unless  born  within  the  period 
fixed  by  law,  do  not  take  an  interest  in  the  estate  of  a  deceased  broth- 
er: Grimes  vs.  Orrandy2  Heiskell,  (Tenn.,)  298. 

Devastavit.— See  Administration,  1. 
Devise  and  Legacy. 

A  testator,  having  eight  children,  and  three  grandchildren,  A. 
B.  and  C,  children  of  a  deceased  daughter,  and  another  grandchild, 
child  of  another  deceased  daughter,  by  his  will  divided  his  estate  in- 
to ten  equal  parts,  six  of  w^hich  he  gave  to  six  of  his  children  by 
name;  two  to  trustees  for  his  other  two  children,  one  to  A.,  B.  and  C,  by 
name,  and  the  tenth  to  the  other  grandchild*  As  to  each  of  the  shares 
given  in  trust,  in  event  of  the  cestui  que  trust  dying  without  issue  he 
directed  that  it  should  be  divided  among  all  his  children  and  grand- 
children, the  issue  of  such  of  his  children  as  should  then  have  deceas- 
ed, taking  by  representation  their  parents  share,  and,  "to  do  equal 
and  exact  justice  to  all  my  children  and  grandchildren,"  he  directed 
any  advancements  made  to  be  deducted  from  the  share  of  each  child 
or  grandchild.  B.  died  before  the  testator.  Held,  that  B's  share  did 
not  lapse,  but  went  to  A.  and  C. :  Stedman  vs.  Priest,  293,  103 
Mass. 

Diligence. — See  Bills  and  Noti»,  12. 

Disseisin. 

.   A  grantor  wbo  has  conveyed  a  good  title  by  his  deed  of  warrantv 
may,  nevertheless,  set  up  against  his  grantee  and  those  holding  that 
title,   a  title   subsequently  acquired  by  himself  by  disseisin  of  his 
original  grantee  or  those  holdiug  under  him  :   Hines  vs.  Robinson, 
324,  57  Me. 

Divorce. 

1.  A  special  statute  of  the  State  of  Maine,  authorizing  the  Su- 
preme Judicial  Court  of  that  State,  in  its  discretion,  to  decree  a  di- 
vorce between  individuals  named,  is  unconstitutional,  as  granting  a 
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special  indulgence  by  way  of  exemption  from  the  general  law :  St- 
wmcb  vs.  Stmonds.  572,  103  Mass. 

2,  Proof  that  a  husband  and  his  wife  lived  at  the  same  time  in 
this  Commonwealth,  but  without  co-habiting  or  having  any  com- 
munication with  each  other,  is  not  proof  that  they  "lived  together 
as  husband  and  wife"  here,  within  the  meaning  of  the  Gen.  Sts.,  c. 
107,  S.  12,  speciiying  requirements  of  residence  to  give  jurisdiction  of 
libels  for  divorce :  Schrow  vs.  Sehrow,  574,  103  Mass. 

Duress. 

1.  Where  personal  fear  is  aroused  by  threats,  so  as  to  compel  a 
person  to  make  a  contract,  or  to  do  any  act,  which  he  would  not 
otherwise  have  done,  such  contract  or  act  is  utterly  null  and  void : 
Bogle  vs.  Bimmona,  2  Heiskell,  (Tenn.,)  137. 

2.  Where  a  deed  for  land  was  obtained  for  Confederate  treasury 
notes,  daring  the  war,  by  a  substitute  in  the  Confederate  army,  by  re- 
peated threats  of  bringing  the  soldiery  upon  the  maker,  there  being 
a  military  order  against  refusals  to  take  the  notes,  and  by  statements 
that  the  penalty  of  refusing  was  hanging,  and  by  promises  to  take 
the  money  back,  or  make  it  good  as  gold  and  silver,  if  it  did  not  an- 
swer all  purposes,  it  was  set  aside  for  fraud  and  duress.    lb.,  136. 

Dying  Declarations. — See  Evidence,  5. 

Ejectment. 

In  a  bill  to  set  aside  a  deed  as  fraudulent,  the  plaintiff  can  not 

sue  for  the  recovery  of  the  possession  of  the  land;  and  proceed- 
ings instituted  for  the  purpose  of  vacating  title,  vesting  it  in  the 
plaintiff,  and  to  eject  the  defendant  and  obtain  possession,  are  fatally 
erroneous  on  writ  of  error  or  appeal,  and  can  not  be  sustained.  When 
the  decree  is  entered,  establishing  plaintiff's  title,  he  must  then  pur- 
sue his  remedy  in  ejectment  for  the  possession.  The  defendant 
has  a  right  to  have  a  jury  to  pass  upon  the  question  of  rents  and 
profits,  and  upon  other  questions  which  arise  in  that  form  of  action : 
Magwire  vs.  Tyler,  47  Mo.,  115. 

See  Tenants  in  Common,  1. 

« 

Election. 

In  the  abeenoe  of  any  specific  provision  as  to  the  jurisdiction  of  a 
contested  election,  a  court  having  the  power  to  induct  an  officer,  has 
the  power  to  determine  the  validity  and  truth  of  the  return  of  his 
election.    The.  County  Court  having  the  power  to  induct  a  Revenue 
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Collector,  is  the  proper  jurisdiction  before  which  a  contested  election 
lies  as  to  that  office,  there  being  no  express  provision  for  a  contest 
elsewhere.  If  a  party  take  an  office  under  color  of  an  election,  the 
only  remedy  for  the  party  really  elected  is  by  a  contest:  Blackburn 
vs.  Vick,  2  Heiskell,  (Tenn.,)  377. 

Eminent  Domain. 

In  assessing  the  damages  occasioned  by  the  taking  of  private  prop- 
erty for  public  use,  the  advantages  that  may  result  to  the  owner  on 
account  of  the  improvement  for  which  the  property  is  taken,  can  not 
be  considered :  Israel  et  al,  vs.  JeweU  et  cU,,  475,  29  Iowa. 

Equitable  Action. — See  Appeal,  1. 

Ebbok. 

1.  Where  there  is  error  in  the  admission  of  evidence,  or  in  the 
charge,  it  is  not  enough  to  avoid  the  reversal  that  there  is  sufficient 
evidence  to  support  the  verdict,  aside  from  that  which  is  objected  to. 
It  must  appear  that  no  injury  could  have  been  caused  by  the  error : 
Qark  vs.  Rhodes,  2  Heiskell,  (Tenn.,)  206. 

2.  A  doubt  as  to  the  correctness  of  a  verdict,  does  not  authorize  a 
reversal  in  the  Supreme  Court  in  a  civil  case,  but  it  imposes  upon  the 
Court,  more  imperatively  the  duty  of  scrutinizing  the  incidents  of 
the  trial,  and  the  other  errors  assigned  in  the  record :  Hackdt  vs. 
Broton,  2  Heiskell,  (Tenn.,)  264. 

3.  It  is  error  to  submit  an  issue  of  nul  tiel  record,  to  a  jury,  but  if 
they  find  as  the  Court  would  have  found,  it  is  not  a  material  error, 
for  which  the  Supreme  Court  will  reverse :  Coffee  vs.  Neely,  2  Heis- 
kell, (Tenn.,)  304. 

Estoppel. 

1.  A  party  is  estopped  to  deny  the  validity  of  a  contract  for  the 
sale  of  chattels  on  which  he  has  brought  an  action  for  the  breach  of 
a  warranty  contained  in  it,  and  obtained  a  judgment  thereon.  Such 
judgment  affirms  the  validity  of  the  contract,  and  by  such  judgment 
all  facts  necessarily  within  the  issue,  become,  as  between  the  same 
parties  res  adjudicate:  Barker  vs.  Cleveland,  230;  19  Mich.  (1 
Clarke.) 

2.  To  constitute  a  judgment  in  one  case  a  bar  to  another  action, 
it  is  not  essential  that  the  object  of  the  two  suits  should  be  the  same; 
nor  that  the  parties  should  stand  in  the  same  relative  position  to  each 
other,  nor  is  it  necessary  that  the  point  in  controversy  should  have 
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been  actually  litigated  Id  the  first  suit;  it  is  sufficient  if  its  determin- 
ation was  necessarily  involved  in  the  judgment :  lb. 

3.  An  executor  obtained  an  order  for  the  sale  of  his  testator's  real 
estate^  to  satisfy  liens  thereon^  and  to  pay  legacies  bequeathed  by  the 
will^  and  made  a  contract  of  sale  under  the  order  with  the  plaintiff's 
assignors.  The  heirs  at  law,  who,  as  such,  were  entitled  to  the  re- 
version after  the  expiration  of  a  life  estate  devised  to  the  widow,  be- 
lieved the  order  valid,  verbally  sanctioned  the  contract,  and  by  their 
actions  and  conduct  induced  the  plaintiffs  to  purchase  under  it;  but 
after  conveyance  by  the  executor,  they,  as  also  the  plaintiff,  (who 
had  improved  the  premises,)  ascertained  that  the  order  was  invalid, 
and  refused  to  execute  a  deed  of  their  interests.  The  plaintiff  sued 
them  to  compel  a  conveyance,  and  had  judgment,  with  costs.  Htldj 
that  the  defendants  were  estopped  from  disputing  the  agency  of  the 
executor  in  contracting  for  conveyance  of  their  interests,  and  the 
judgment  was  affirmed  :    Faril  vs.  RobertSy  3  Lansing,  (N.  Y.,)  14. 

See  Executor,  eta,  1;  Mortgage,  4,  5;  Set-off,  1;  Town 
Plat,  2;  Billb  and  Notes,  3;  Deed,  5. 

Eviction. — See  Covenants,  2. 

Evidence. 

1.  To  render  admissible  a  deposition  taken  in  a  previous  cause 
between  the  same  parties,  in  relation  to  the  same  subject  matter,  no 
prior  notice  to  the  opposite  party  that  it  would  be  introduced,  is 
necessary:     Shavl  vs.  Broion,  28  Iowa,  37. 

2.  It  is  competent  for  one  who  has  indorsed  a  negotiable  promis- 
sory not«  in  blank,  in  a  suit  brought  against  him  by  his  immediate 
indorsee,  to  show  in  defense  that  he  indorsed  the  note  merely  to  pass 
the  title,  and  that  the  understanding  between  the  parties  was,  that 
the  defendant's  indorsement  was  made  solely  for  the  purpose  of 
transferring  the  note,  and  that  he  assumed  no  liability,  conditional 
or  otherwise,  thereby:     Patton  vs.  Pearson,  67  Me.,  428. 

3.  Testimony  can  not  be  received,  upon  the  part  of  the  defendant, 
to  change,  alter  or  vary  a  written  contract,  signed  by  the  plaintiff, 
though  it  is  not  the  contract  upon  which  the  action  is  founded: 
Boody  vs.  Qoddardy  67  Me.,  602. 

4.  An  affidavit  for  an  attachment  by  the  indorser  of  a  bill  of  ex- 
change, wherein  it  is  stated  that  the  steps  necessary  to  fix  his  liability 
as  such  indorser  have  been  taken,  is  competent  testimony  in  a  suit 
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against  him  on  such  bill  of  exchange^  to  show  that  he  was  duly  and 
legally  notified  of  the  dishonor  of  the  bill :  Ryan  vs.  Farmer^s  Bank 
of  Mo.,  5  Kan.,  658. 

5.  The  doctrine  permitting  dying  declarations,  as  such,  to  be  given 
in  evidence,  applies  exclusively  to  criminal  prosecutions  for  felonious 
homicide,  and  has  no  reference  to  civil  cases.  But  in  civil  oases, 
declarations  of  dying  persons  are  sometimes  admitted  on  a  different 
principle.  A  declaration  in  regard  to  the  cause  of  death,  growing 
directly  out  of,  and  made  immediately  after  the  happening  of  the 
fatal  event,  would  be  admissible  as  constituting  a  part  of  the  rets 
gestce:    Brownell  vs.  Pacific  R.  R.  Co.,  47  Mo.,  239. 

6.  Admissions  made  by  a  grantor  in  a  deed,  or  an  assignor  in  an 
assignment,  after  making  the  deed  or  assignment,  are  not  competent 
evidence  against  the  grantee  or  assignee.  However,  when  a  common 
purpose  is  shown  in  the  assignor  and  assignee  to  defraud  the  creditors 
of  the  assignee,  the  rule  is  different:  Weinrich  vs.  Porter,  47  Mo., 
293. 

7.  The  declarations  or  admissions  made  by  one  while  in  possession 
of  property,  explanatory  of  his  possession,  as  that  he  holds  it  in  his 
own  right,  or  as  a  tenant  or  trustee  of  another,  are  admissible  in  evi- 
dence, because  they  explain  the  character  of  the  possession,  and  also 
as  a  part  of  the  res  gestae:     Thomas  vs.  Wheeler,  47  Mo.,  363. 

8.  A  corporation  acts  through  its  officers,  and  the  admissions  of 
mich  officers,  made  in  the  execution  of  the  duties  imposed  upon  them, 
and  concerning  a  matter  upon  which  they  are  called  upon  to  act,  and 
which  is  within  the  scope  of  the  authority  usually  exercised  by  them, 
are  evidence  against  the  corporation :  Norihrup  vs.  Miss.  Valley  Ins. 
Co.,  47  Mo.,  535. 

9.  Oral  testimony  will  not  legitimately  establish  a  proposition  of 
fact  which  can  not,  by  any  mode  of  interpretation,  be  deduced 
from  the  words  themselves  when  written,  whatever  may  have  been 
the  appearance,  look,  manner,  mode  of  answering,  emphasis,  accents, 
and  gesticulations  of  the  witnesses :  Marldey  vs.  Mutual  Benefit  Ins. 
Co.,  103  Mass.,  78. 

10.  In  an  action  on  a  promissory  note,  in  which  a  discharge  in  in- 
solvency is  pleaded,  and  no  replication  is  ordered  by  tiie  court,  the 
plaintiff  may  prove  a  new  promise  without  having  alleged  it:  Cook 
vs.  Shearman,  21,  lb, 

11.  The  rule  of  the  statute  (Rev.,  8.,  §  3982,)  which  prohibits  a  party 
from  testifying  where  the  adverse  party  ia  the  executor  of  a  deceased 
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person,  does  not  apply  to  the  wife  of  the  claimant;  and  she  is  compe- 
tent, under  the  statute,  to  give  evidence  sustaining  his  claim  against 
the  estate:     Shafer  vs  Dean,  Adw?r,  29  Iowa,  144. 

12.  The  credibility  of  a  witness  can  not  be  impeached  by  proof  of 
contradictory  statements,  unless  the  proper  foundation  therefor  is  laid 
by  first  asking  the  witness  in  respect  thereto,  and  to  the  time  and 
place  thereof:     Williamson  vs.  Peelj  Ib.y  458. 

13.  Nor  will  an  exception  be  made  to  the  rule  where  an  affidavit 
for  a  continuance  has  been  filed  on  the  ground  of  the  absence  of  a 
witness,  and  the  opposite  party,  for  the  purpose  of  proceeding  to  trial, 
admits  that  the  witness,  if  present,  would  testify  to  the  facts  alleged 
in  the  affidavit.  It  was  accordingly  Ae&f,  that  evidence  that  the  ab- 
sent witness  had  made  a  statement  contradictory  to  the  facts  alleged 
in  the  affidavit,  was  not  admissible  for  the  purpose  of  impeachment. 
75. 

14.  Where,  pending  an  action,  the  defendant  died,  and  his  admin- 
istrator was  substituted,  it  was  hddj  that  the  deposition  of  plaintiff, 
taken  in  the  action  before  the  death  of  the  decedent,  was  not  admissi- 
ble in  behalf  of  the  plaintiff,  in  view  of  section  3982  of  the  Revision, 
which  prohibits  a  party  from  testifying  where  the  adverse  party  is 
the  executor  or  administrator  of  a  deceased  person :  Quick  vs.  Brooks, 
Adm'r,  29  Iowa,  484. 

15.  Upon  the  trial  of  an  action  to  recover  a  balance  claimed,  the 
plaintiff  swore  that  the  defendant,  at  the  time  of  making  a  payment, 
had  said  and  admitted  that  there  was  a  balance  due.  The  defendant 
teblified  as  to  the  conversation,  and  his  version  of  it  contradicted  the 
plaintiff  as  to  the  admission.  He  was  asked  if,  at  the  time  he  made 
the  payment,  he  admitted  that  there  was  a  balance  due.  The  ques- 
tion being  objected  to  as  leading,  was  excluded.  Held,  that  the  de- 
fendant was  entitled  to  the  benefit  of  his  positive  and  unequivocal 
denial  of  the  admission,  and  that  the  exclusion  of  the  question,  un- 
der the  objection  made,  was  error:  Potter  vs.  Bissell,  3  Lansing,  (N. 
Y.,)  206. 

16.  Other  writings  than  the  one  sued  on  can  not  be  introduced  in 
evideoce  for  the  purpose  of  comparison  of  handwriting  by  the  jury, 
or  by  the  witnesses:    Clark  vs.  Rhodes,  2  Heiskell,  (Tenn.,)  206. 

17.  A  constable's  receipt  to  a  surety  for  moneys  due  upon  a  judg- 
ment, is  not  evidence  of  it^  payment,  as  against  a  purchaser  from  the 
principal  judgment  debtor,  or,  it  seems,  against  the  debtor  himself. 
BreoardvB,  Summar,  2  S(eiskell,  (Tenn.,)  97. 
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18.  The  admission  of  secondary  evidence  is  a  preliminary  matter 

for  the  Judge.     It  may  be  allowed,  upon  a  reasonable  presumption 

that  the  primary  evidence  is  lo**t :    Anderson  vs.  Maberry,  2  Heiskell^ 
(Tenn.,)  653. 

19.  A  witness  may  be  shown  to  be  incompetent  for  want  of  reli- 
gious belief,  either  by  an  examination  on  voir  dire,  or  by  proof  of  his 
declarations  on  the  subject,  at  the  option  of  the  party  seeking  to  ex- 
clude him.     lb, 

20.  Declarations  of  the  maker,  or  of  the  trustee  of  a  deed,  preju- 
dicial to  its  validity,  made  subsequent  to  the  execution  of  the  deed, 
are  inadmissible  in  evidence  to  affect  the  beneficiaries  in  the  deed: 
Vance  vs.  Smith,  2  Heiskell,  (Tenn.,)  344. 

21.  A  witness  can  not  be  impeached  by  showing  trivial  discrepan- 
cies as  to  collateral  matters,  nor  by  proving  that  others  were  present 
and  did  not  hear  what  he  states  to  have  been  said,  nor  by  loose  con- 
versation seemingly  at  variance  with  his  evidence,  to  which  his  at- 
tention has  not  been  properly  called:  Bogle  vs.  Hammons,  2  Heis- 
kell, (Tenn.,)  137. 

22.  On  a  question  as  to  whether  a  certain  payment  was  made,  it  is 
admissible  for  the  payor  to  prove  that  he  had  the  means  to  pay,  as  a 
circumstance,  as  that  he  sold  certain  property  to  raise  the  money  to 
pay  the  particular  debt:  Planter's  Bank  vs.  Massey,  2  Heiskell, 
(Tenn.,)  360. 

23.  Congress  has  no  power  to  prescribe  rules  of  evidence  in  the 
State  courts;  and  therefore,  the  act  of  Congress  which  declares  that 
certain  instruments  shall  not  be  received  as  evidence  in  any  court,  un- 
less stamped  as  required  by  the  Act,  is  to  be  understood  as  applicable 
only  to  the  courts  of  the  United  States :  Clement  vs.  Conrad,  19 
Mich.,  170. 

See  Husband  and  Wife,  1;  Judgment,  1;  Lease,  1;  Wills,  2; 

Bills  and  Notes,  1. 

executob  and  administrator. 

1.  A  sale  made  by  a  person  as  executor,  when  he  has  not  proved 
the  will,  or  qualilSed  as  executor  and  given  bond,  he  withholding  the 
facts  fraudulently  is  void:  McLean  vs.  Hoiiston,  2  Heiskell,  (Ten- 
nessee,) 37. 

2.  It  is  the  duty  of  an  executor  to  propound  the  will  and  sustain 
it,  or  relinquish  his  trust.  If  it  be  contested,  it  is  his  duty  to  defend 
it  by  counsel  and  by  proof.  If  he  combine  with  the  contestants  to 
defeat  the  will,  it  is  a  breach  of  trust  upon  his  part;  and  a  verdict 
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and  judgment  against  the  will  thus  obtained^are  fraudulent  and  void: 
SmUh  vs.  Harrison^  2  Heiskell,  (Tenn.,)  230. 

3  A  resident  of  another  State,  having  insured  his  life  with  an  in- 
surance company  chartered  here,  by  a  policy  payable  to  himself,  his 
representatives  or  assigns,  and  conditioned  to  be  void  if  ai^signed  with- 
out consent  of  the  insurers,  delivered  it  to  a  creditor  here  residing, 
as  a  pledge  for  the  debt,  and  died,  leaving  the  debt  unpaid.  An  ad- 
ministrator of  the  estate  was  appointed  in  the  State  of  his  residence; 
and  afterwards  the  creditor  was  appointed  ancillary  administrator 
here.  The  principal  administrator  then  sued  the  insurers  on  the 
policy  in  the  place  of  the  domicil  of  the  assured,  and  their  agent  duly 
accepted  service  of  the  summons  in  the  suit,  and  of  an  injunction  not 
to  pay  the  policy  to  the  creditor,  under  a  statute  requiring  such  ac- 
ceptance of  service.  The  creditor  as  ancillary  administrator,  after- 
wards brought  a  suit  on  the  policy  against  the  insurers  here,  in  which 
they  admitted  their  liability  and  willingness  to  pay  the  policy  to  the 
person  entitled.  Held,  that  the  right  of  the  plaintiff  in  the  second 
suit,  representing  the  equitable  interest  and  right  of  immediate  pos- 
session and  control  of  the  pledge  as  well  as  legal  capacity  to  sue,  was 
superior  to  that  of  the  principal  administrator,  and  that  the  pendancy 
of  the  first  suit  was  no  bar  to  the  maintenance  of  the  second  suit: 
Merr^  vs.  New  England  Insurance  Co.,  245,  103  Mass. 

4.  Executors  are  agents  or  trustees  only,  whose  duty  it  is  to  ad* 
minister  according  to  the  will  of  the  testator,  and  according  to  law, 
and  not  to  subject  the  estate  by  their  admissions:  Rhodes  vs.  Seymour, 
1,  36  Conn. 

5.  Therefore,  where  the  defendant,  the  executor  of  an  accommoda- 
tion guarantor  of  a  promissory  note,  after  its  maturity  waived  the 
exercise  of  diligence  by  the  holder  against  the  makers,  and  promised 
to  pay  the  note  out  of  the  estate:  HtH,  that  such  waiver  and  prom- 
ise were  a  breach  of  his  duty  and  in  excess  of  his  power,  and  were 
inoperative  to  bind  him  as  executor.  lb, 

6.  And  held  that  it  made  no  difference  that  the  executor  was  him- 
self the  sole  legatee  and  devisee  under  the  will,  it  not  appearing  that 
creditors  might  not  be  injured;  and  the  act  itself  as  an  official  act  be- 
ing unlawful  and  inoperative.  Ih, 

See  Mistake,  3;  Evidence,  14. 

Extension  op  Time.-  -See  Defenses. 
Feme  Covert. — See  Town  PiiAT,  2. 
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Foreclosure* — See  Mortgage,  4,  7. 

Former  Adjudication. 

1.  A  judgment  against  a  county,  or  its  legal  representatives^  in  a 
matter  of  general  interest  to  all  the  people  thereof,  as  one  respecting 
the  levy  and  collection  of  a  tax,  is  binding  not  only  on  the  official 
representatives  of  the  county  named  in  the  proceeding  as  defendants^ 
but  upon  all  the  citizens  thereof,  though  not  made  parties  defendant 
by  name.  Clark  vs.  WolfetaL,  197,  29  Iowa. 

2.  The  holding,  in  ex  parte  Holman  et  al.,  28  Iowa,  88,  that  where 
a  Federal  Court  for  a  State  has  decided  that  certain  prior  proceed- 
ings of  a  State  court,  pleaded  as  a  defense  and  as  depriving  the  Fed- 
eral Court  of  jurisdiction,  are  ineffectual  for  that  purpose,  such  de- 
cision is  cuuclusive,  and  can  not  be  collaterally  impeached,  followed 

in  the  present  case.   lb. 

Fraud. 

1.  Where  two  or  more  bona  fide  creditors  are  engaged  in  a  race  for 
priority,  the  one  securing  it  by  a  mortgage  to  him  from  the  debtor, 
can  not  have  his  right  defeated  by,  or  postponed  to,  a  more  tardy  or 
less  fortunate  creditor,  by  showing  a  fraudulent  intent  on  the  part  of 
the  debtor  in  making  such  mortgage,  and  .knowledge  of  such  intent 
on  the  part  of  the  creditor.  Fraud  in  its  legal  sense,  can  not  with- 
out more,  be  predicated  upon  such  a  tran!>act]on:  Chase,  Meirill  A 
Blanchaixl  vs.  Walters  460,  28  Iowa,  (Stiles.) 

2.  Where  the  plaintiff^  in  a  suit  at  law  knowing  that  his  note  was 
a  forgery  as  to  one  defendant,  yet  permitted  the  other  defendants  to 
withdraw  the  pleas,  and  took  judgment  by  default  in  the  absence  of 
the  defendant  whose  name  was  forged,  it  was  held  to  be  a  fraud  in 
obtaining  the  judgment,  such  as  would  entitle  the  injured  defendant 
to  set  aside  the  judgment  by  bill  in  equity:  Rowland  vs.  Jones,  2 
Heiskell,  (Tenn.,)  321. 

See  Executor,  etc.,  1,  2;  Trusts,  2;  Assignment,  2,  3,6; 
Chancery  JuRisDicmoN,  2 ;  Contracts,  9. 

Fraudulent  Conveyance. 

1.  The  retention  by  the  maker  of  a  trust-deed  of  the  possession  of 
a  dwelling-house  conveyed  for  a  time  before  foreclosure,  is  not  in- 
consistent with  the  terms  of  a  deed  of  trust  to  secure  the  payment  of 
debts. 

An  exception  of  suoh  articles  as  are  exempt  from  execution  out  of 
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the  operation  of  a  deed  does  not  afiiect  the  validity  of  the  deed^  fur- 
ther than  to  prevent  the  passing  of  the  title  to  the  property  of  like 
character  with  that  reserved,  until  the  separation  of  those  reserved 
from  those  conveyed:  FarqiLaharson  vs.  McDonald,  2  Heiskell, 
(Tenn.,)  404. 

2.  A  deed  can  not  be  attacked  by  parol  proof  to  show  that  it  was 
intended  to  delay  creditors,  for  the  payment  of  whom  it  provides  on 
its  face. 

A  strong  presumption  of  the  fiiirness  of  a  deed  is  raised  by  the 
subsequent  settlement  of  the  claims^  in  fraud  of  which  it  is  charged 
to  be  made :    Vance  vs.  Smit/tj  2  Heiskell,  (Tenn.,)  343. 

3.  Where  a  vendor  conveys  property  with  the  intent  of  defraud- 
ing bis  creditors,  and  such  fraudulent  intent  is  participated  in  by  the 
vendee,  his  title  to  the  property  will  not  be  protected,  notwithstand- 
ing he  paid  a  sufiSeient  consideration  therefor :  Chapel,  EchiV  &  Dow^ 
kyy  d  al.  vs.  Clapp  el  al,,  191,  29  Iowa. 

Frauds,  Statute  of. 

1.  The  provision  that  no  action  shall  be  brought  to  charge  any 
person  upon  the  promise  to  answer  for  the  debt  of  another,  unless  it 
is  made  in  writing,  is  construed  to  apply  to  promises  made  to  the 
creditor,  and  hence  it  is  always  held  that  while  the  creditor  can  not 
recover  upon  a  collateral  parol  agreement  made  with  him  to  pay  his 
debtor's  obligations,  yet  if  such  agreement  be  not  made  with  the 
creditor  it  can  be  enforced,  if  otherwise  good,  though  not  evidenced 
by  any  note  or  memorandum  of  writing:  Brown  vs.  Brown,  47 
Mo.,  130. 

2.  An  agreement  to  pay  and  discbarge  a  debt,  made  with  the  debt- 
or, or  some  persons  interested  for  him,  if  founded  upon  a  new  and 
valid  consideration,  is  an  independent  undertaking,  and  does  not 
come  within  the  letter  or  the  spirit  of  the  statute.     Ibid, 

3.  An  oral  promise  to  make  a  will  of  all  the  testator's  property, 
real  and  personal,  in  favor  of  a  person  who  in  consideration  thereof, 
agrees  to  make  a  similar  will  in  favor  of  the  first  testator  and  makes 
one  accordingly,  is  a  contract  for  the  sale  of  lands,  within  the  statute 
of  frauds:  Gen.  Sts.,  c.  106  §81:  Gould  vs.  Mansfield,  408,  103  Mass. 

Bee  Land  Titles,  1. 

Gift. — See  Husband  and  Wife,  12;  Town  Plat,  1; 

Delivery,  1,  2,  3. 
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Guardian  and  Ward. 

1.  A.  was  appointed  guardian  of  several  minor  heirs,  and  executed 
bonds  as  such  with  different  sureties  in  each  bond,  to  whom  A.  mort- 
gaged property  to  indemnify  them.  A  large  amount  of  property 
belonging  to  the  wards  came  into  the  hands  of  the  guardian.  He 
was  removed  from  the  guardianship  without  making  final  settlement, 
and  a  succcessor  appointed.  No  order  was  made  by  the  probate  court 
that  he  pay  over  to  his  successor.  The  heirs  united  in  a  bill  in  chance- 
ry against  the  sureties.  Held,  that  no  equitable  jurisdiction  was  shown 
to  exist  upon  which  a  decree  could  be  rendered  against  the  guardian 
nor  against  his  sureties.  That  there  was  no  legal  liability  on  the 
guardian  to  pay  to  his  successor  until  an  order  en  him  by  the  probate 
court;  and  until  he  made  default  no  liability  to  pay  rested  on  his 
sureties.  That  the  heirs  could  not  jointly  sue,  nor  the  sureties  in 
the  several  bonds  be  jointly  sued  nor  held  liable  beyond  their  several 
bonds.  That  the  remedy  of  the  heirs  (being  of  age)  was  severally  on 
each  bond  at  law:  Norton  vs.  Miller^  25  Ark.,  108. 

2.  The  sureties  of  a  general  guardian  are  liable  on  the  ordinary 
bond  for  money,  proceeds  of  real  estate  converted  by  decree  before 
the  execution  of  the  bond:  McClendon  vs.  Harlan,  2  Heiskell, 
(Tenn.,)  337. 

See  Husband  and  Wife,  10. 

Handwriting. — See  Evidence,  16. 

Heirs- at-Law. — See  Administration,  3. 

Highway. 

1.  In  order  to  establish  a  highway  by  dedication,  as  against  the 
public,  where  damages  are  sought  on  account  of  defects  therein,  it 
is  necessary  to  show,  not  only  that  which  in  law  will  amount  to  a 
dedication  on  the  part  of  the  owner  of  the  soil,  but  also  the  accep- 
tance of  the  highway,  as  such  by  the  public:  Mandei'schid  vs.  The 
City  of  Dubuque,  73,  29  Iowa. 

2.  The  circumstances  which  have  been  held  sufficient  to  justify  the 
inference  of  acceptance  by  the  public  in  the  different  States,  instanc- 
ed, and  the  authorities  collated  by  Beck,  J.  lb. 

Husband  and  Wife. 

1.  A  wife  is  a  competent  witness,  though  her  husband  be  a  party, 
but  she  can  not  give  evidence  of  any  fact  which  she  acquired  by  vir- 
tue of  the  confidential  relations  existing  between  her  husband  and 
herself:  Mclntyre  vs.  Meldrin,  40  Ga.,  490. 
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2.  Where  a  wife  owns  an  undivided  interest  in  common  with  her 
hosband,  in  lands  over  which  a  pnblic  highway  is  laid  out,  she  is  en- 
titles) to  receive  a  written  previous  notice  of  the  hearing  and  to  an 
award  of  damages  in  proportion  to  her  interest;  WhUcher-va.  Benton, 
48NewHamp.,  157. 

3.  Personal  property  of  the  wife  maybe  taken  in  execution  against 
the  husband,  where  no  notice  of  the  wife's  ownership,  as  provided  by 
statute,  has  been  filed  for  record,  nor  notice  of  any  kind  given  until 
aiUrthe  debt  was  contracted.  Notice  of  the  wife's  claim  to  the  of- 
ficer at  the  time  of  the  levy  is  not  sufficient:  WUliaTni  vs.  Brown, 
28  Iowa,  247. 

4.  In  an  action  to  chai^  the  separate  estate  of  a  married  woman 
for  goods  sold  her,  the  insolvency  of  the  husband  may  be  shown  in 
order  to  prove  to  whom  credit  was  given  and  whether  the  goods  were 
neoesaries  adapted  to  the  condition  of  the  wife. 

In  a  suit  to  chaise  the  separate  property  of  a  married  woman  for 
goods  sold  her,  it  appeared  that  she  was  introduced  to  the  plaintiff  as 
a  woman  of  wealth,  and  before  the  debt  sued  on  was  contracted,  pur- 
chased several  bills  iu  her  own  name  which  were  paid  on  presenta- 
tion. The  bill  in  suit  she  promised  to  pay  several  times.  Her  own 
testimony  showed  that  she  did  not  intend  to  charge  her  separate  es- 
tate, but  her  husband's,  but  that  what  she  bought  were  necessaries 
adapted  to  her  condition  in  life.  Held,  that  as  she  made  the  contract 
for  herself,  in  her  own  name,  and  on  her  own  credit,  the  law  will 
presume  that  she  intended  to  charge  her  separate  estate,  notwith- 
staoding  her  testimony  to  a  contrary  intent :  MUler  vs.  Brown,  47 
Mc,  5G4. 

5.  At  the  trial  of  a  married  woman  for  an  assault  committed  in 
the  immediate  presence  of  her  husband,  the  defendant  asked  the 
judge  to  instruct  the  jury  that  she  was  presumed  to  act  under  her 
bmband's  control ;  but  the  judge  refused,  and  instructed  them  that, 
if  they  were  satisfied  that  she  did  the  acts  proved,  of  her  own  free 

'  ir  influence  of  her  husband,  they  would 
icr.  Held,  that  the  refusal  to  give  the 
■roneous  :  Commonwealth  vs.  Eagan,  71, 

larried  woman,  if  not  earne<1  in  a  busi- 
I  and  separate  account,  nor  given  to  her 
leld  by  her  as  against  her  husband's  rep- 
and  if  she  has  mixed   it  with  her  own 
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separate  funds  so  that  the  amount  of  it  can  not  be  ascertained^  and 
deposited  the  whole  in  a  savings  bank^  from  which  her  husband's 
representatives  have  demanded  the  deposit,  she  can  not  maintain  an 
action  against  the  bank  for  the  amount  thereof:  McCluskey  vs.  Prov- 
ident Inditutionfor  Savings,  300,  103  Mass.     • 

7.  A  wife  permitting  her  personalty  to  go  into  the  hands  of  her 
husbandy  without  any  stipulation  as  to  investment,  has  no  claim  to 
land  purcha<sed  with  the  fund  by  the  husband  in  his  own  name. 

8.  If  the  money  is  obtained  by  the  husband  by  a  privy  examina- 
tion of  the  wife  during  infancy,  and  she  permits  it  to  remain  with 
the  husband  afler  she  comes  of  age  and  to  be  used  by  him,  the  result 
will  be  the  same:  Jennings  vs.  JenningSy  2  Heiskell,  (Tenn.,)  283. 

9.  By  marriage  with  a  female  guardian,  the  husband  becomes  re- 
sponsible for  all  sums  for  which  she  is  then  responsible,  and  fur  all 
that  she  becomes  liable  for  during  the  coverture. 

10.  If  she  continues  to  act  as  guardian  during  coverture,  he  is  re- 
sponsible whether  it  be  proper  for  her  so  to  continue  tj  act  or  not : 
Allen  vs.  MpCuUough,  2  Heiskell,  (Tenn.,)  174. 

11.  Proof  that  the  husband  bargained  for  real  property  conveyed 
to  and  paid  for  by  the  wife,  and  also  for  a  re-sale  of  the  same  by  her 
does  not  establish  his  general  agency  for  the  wife  respecting  such  pro- 
perty, nor  show  authority  in  him  from  the  wife  to  improve  it  for  her. 

The  wife  is  not  charged  at  law  for  improvements  made  to  her  sep- 
arate estate  under  the  husband's  contract  therefor:  Ainsley  vs.  Mead, 
3  Lansing,  (N.  Y.,)  116. 

12.  A  wife  at  the  time  of  her  marriage,  owned  certain  bank  stock. 
Sometime  after  the  marriage  the  husband  and  wife  went  together  to 
the  bank  and  in  his  presence  the  stock  was  transferred  on  the  books 
of  the  bank  from  her  maiden  to  her  married  name.  Held  to  consti- 
tute an  abar.doument  by  the  husband  of  his  interest  in  the  stock  and 
a  gift  of  it  to  her:  Mason  vs.  jFa/ier,  160,  36  Conn. 

Illegal  Consideration. 

The  statute  (General  Statutes,  tit.  28,  sec.  1,)  provides  that  all  con- 
tracts of  which  the  consideration  is  in  whole  or  part  money  won  at  a 
horse-race,  shall  be  utterly  void.  A.  and  B.  agreed  to  race  their  horsed 
for  a  purse  of  $500,  each  to  put  half  that  amount  into  the  hands  of 
the  defendant  as  a  stakeholder,  and  the  whole  to  belong  to  the  winner. 

Each  deposited  ?250  with  the  defendant,  and  he  deposited  in  the 
bank  $125  in  bills  received  by  him  of  B.,  the  same  being  placed  to 
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his  credit  in  bank  with  his  other  private  funds.  B.  won  the  race  and 
demanded  the  9500  of  the  defendant.  A.  forbade  the  payment^  but 
the  defendant  delivered  to  B.  the  money  in  his  hands,  9375,  and  gave 
him  his  own  check  on  the  bank  for  9125,  payable  to  bearer.  Held, 
that  the  plaintiff,  to  whom  B.  transferred  the  defendant's  check  for  a 
valuable  consideration,  could  not  recover  upon  the  check:  Conklin 
vs.  Roberta,  36  Conn.,  461. 

Ihpboyements.— See  Eminent  Domain;  Lien,  9. 

Incumbrance. — See  Covenants,  3. 

Indorsement. — See  Bilus  and  Notes,  19,  20. 

Innkeeper. 

The  mere  posting  in  the  room  of  a  guest  a  notice  limiting  the  lia- 
bility of  the  innkeeper  for  losses  by  theft,  unless  certain  directions  are 
observed,  does  not  operate  as  notice  to  the  guest  of  its  contents;  and 
it  seems,  that  unless  it  be  shown  that  the  guest  read  it,  or  his  atten- 
tion was  called  to  its  contents,  or  that  he  wilfully  avoided  the  learn- 
ing the  same,  the  liability  of  the  innkeeper  will  not  be  affected  there- 
by:   BodweU  vs.  Bragg  &  Bro.y  29  Iowa,  232. 

Insurance. 

Where  an  insurance  company  has  an  agent  in  another  State  upon 
whom  service  of  suit  can  be  made  as  required  by  the  law  of  such 
State,  it  can  not  revoke  the  authority  or  representative  character  of 
sudi  agent,  (having  no  other  such  agent  within  the  State,)  and  thus 
prevent  the  service,  while  it  has  contracts  of  insurance  outstanding 
in  such  State:    Semmes  vs.  City  Fire  Lib,  Co,,  36  Conn.,  543. 

Insubance  Policy. — See  Executor,  3. 

Intent. — See  Fraudulent  CJonveyance,  3;   Sales,  1,  2. 

Intention. — See  Conveyance,  1. 

Interest. 

1.  If  a  not«  is  made  and  indorsed  to  raise  money,  but  is  taken  at 
a  digoount  of  20  per  cent.,  without  notice  of  the  fact  that  it  is  not  a 
real  transaction,  the  discount  is  not  usurious:  Fraser  vs.  Sypert,  2 
Heiskell,  (Tenn.,)  340. 

2.  The  act  of  1869-60,  ch.  41,  declares  that  an  effort  to  take  more 
than  six  per  cent  interest  for  a  debt  which  did  not  originate  for 
money  actually  loaned,  is  unlawful,  and  shall  not  operate  as  a  release 

Vol.  I.— 7 
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of  the  debtor  from  the  entire  amount  of  such  debt^  &c.  This  act^ 
when  applied  to  a  note  given  for  principal  and  usurious  interest,  coai« 
puted  on  a  debt,  the  origin  of  which  was  loaned  money,  does  not 
operate  to  forfeit  the  original  debt,  but  only  the  debt  so  far  as  it  orig- 
inates in  the  usury.  The  fourth  section  of  the  act  makes  an  over- 
charge of  interest  only  a  forfeiture  of  the  excess  of  interest:  Jackson 
vs.  Collins,  2  Heiskell,  (Tenn.,)  491. 

See  Partnebship,  1. 

Judgment. 

1.  On  the  trial  of  scire  facias  to  revive  a  dormant  judgment,  the 
defendant  therein  offered  evidence  to  prove  that  the  notes  upon 
which  the  judgment  was  obtained  were  paid  off  before  the  rendition  of 
the  judgment — which  evidence  was  rejected  by  the  court.  -HeW,  that 
the  evidence  so  offered,  without  more,  was  properly  rejected:  Camp 
vs.  Baker,  40  Ga.,  148. 

2.  When  a  motion  is  made  to  set  aside  a  judgment  on  the  ground 
that  the  party  has  a  good  defense  at  law,  but  in  consequence  of  a  mis- 
understanding between  himself  and  his  attorney  the  defense  was  not 
filed  and  judgment  was  taken  by  default;  Held  that  this  was  not 
sufficient  ground  to  set  aside  the  judgment:  KUe  vs.  Lumpkin,  40 
Ga.,  506. 

3.  Errors  in  a  judgment,  or  proceedings  supplementary  thereto, 
approved  by  the  court,  can  not  be  inquired  into  collaterally,  where 
the  record  thereof  on  its  face  shows  jurisdiction:  Paine  vs.  Sprailej/j 
5  Kan.,  525. 

4.  Judgments  rendered  at  the  same  term  of  the  court,  but  on  dif- 
ferent days,  do  not  relate  to  the  first  day  of  the  term  and  become 
effective  as  of  that  date;  they  are  liens  on  the  real  estate  of  the  debtor, 
only  from  the  dates  at  which  they  -are  respectively  entered  on  the 
docket,  and  are  entitled  to  priority  accordingly:  Anderson  vs.  Tack, 
33  Md.,  225. 

5.  A  judgment  rendered  on  motion  against  a  Revenue  Collector, 
and  against  a  part  of  living  sureties  only,  is  a  nullity,  and  interposes 
no  obstacle  to  a  new  proceeding;    Fry  vs.  BriJUon,  2  Heiskell,  (Tenn.,) 

606. 

6.  If  the  levy  and  sale  of  the  land  of  the  debtor  is  not  made  within 
twelve  mouths  after  judgment,  its  lien  is  lost,  and  a  conveyance  made 
while  the  lien  subsists  becomes  good  by  relation:  Kelly  vs.  Thomp^ 
son,  2  Heiskell,  (Tenn.,)  278. 
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7.  The  Hen  of  a  judgment  obtained  in  February,  1861,  was  not 
extended  beyond  the  time  fixed  by  law,  by  reason  of  the  war,  or  by 
the  ikct  that  process  could  not  be  issued  or  executed,  but  the  lien  ex- 
pired in  February,  1862,  and  a  sale  by  the  judgment  debtor  after 
that  time,  passed  the  title  free  from  the  creditor's  claim:  Smart  vs. 
MasoHy  2  Heiskell,  (Tenn.,)  223. 

See  FoRHEB  Adjudication,  2;    Action,  1;  Lien,  7. 

Jurisdiction. — See  Fobmeb  Adjudication,  2;  Guabdian  and 

Wabd,  1;  Judgment,  3. 

Laches. — See  Check. 

Landlobd  and  Tenant. — See  Lien,  2. 

Land  Titles. 

1.  A  verbal  agreement,  accompanied  by  possession  and  improve- 
ment, permanently  locating  a  division  line,  is  founded  upon  a  good 
consideration,  is  not  contrary  to  the  Statute  of  Frauds,  and  will  bind 
the  parties  and  their  privies.  And  one  holding  under  a  party  to 
such  an  agreement  may  invoke  it,  although  his  deed  of  purchase  by 
mistake  prescribed  a  different  line.  The  agreement  would  not  be 
merged  in  or  overruled  by  the  deed  :  Kinoaid  vs.  Doifnet/^  47  Mo., 
337. 

2.  The  presumption  of  law  is,  that  possession  of  one  tenant  in  com- 
mon is  the  possession  of  the  co-tenants.  Hence,  to  establish  the  title 
of  one  co-tenant  against  another,  there  must  be  on  his  part,  outward 
acts  of  exclusive  ownership  of  an  unequivocal  character,  overt  and 
notorious,  and  of  such  a  nature  as  by  their  own  import,  as  to  ^ve 
notice  to  the  co-tenants  that  an  adverse  possession  and  an  actual  dis^ 
seisin  are  intended  to  be  asserted  against  them :  Lapeyve  vs.  PavJy 
47  Mo.,  686. 

Landlobd  and  Tenant. 

Under  an  attachment  on  warrant  and  the  order  of  the  court 
thereon,  certain  goods  and  chattels  of  a  tenant  were  seized  and  sold 
by  the  sheriff  without  paying  the  arrears  of  rent  due  the  landlord. 
In  an  action  against  the  sheriff  by  the  landlord,  held  thai  the  land- 
lord having  a  quasi  lien  on  the  goods  of  his  tenant  subject  to  dis- 
tress for  arrearages  of  rent,  was  entitled  ta  claim  out  of  the  proceeds, 
of  sale  made  by  the  sheriff  such  an  amount  of  rent  in  arrear  as  he- 
oonld  have  l^ally  demanded  if  the  goods  had  b^en  taken  on  execa- 
tion;  and  his  claim,  if  properly  established,  would  have  taken  prece- 
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dence  of  the  debt  for  which  attachment  issued:  Thomson  vs.  BaU  Steam 
Oo.,  33  Md.,  312, 

Lease. 

Where  two  persons  own  land  and  one  of  them  rents  it  bj  a 
written  lease^  he  alone  has  the  legal  interest  in  the  contract,  and  it  is 
not  admissible  in  evidence  in  a  suit  brought  by  the  administrators  of 
both  owners— the  contract  being  a  chose  in  action  passed  at  the  death 
of  the  lessor  to  his  administrator  alone.  If  a  written  lease  be  made 
by  two  joint-owners  of  land,  and  one  die,  the  right  of  action  survives 
to  the  other,  and  on  his  death  passes  to  his  administrator,  and  not  to 
the  administrators  of  both :  Fesmire  vs.  Brock,  20;  25  Ark. 

See  Contracts,  12. 

Liability. — See  Partnership,  2. 

Lien. 

1.  The  lien  of  the  landlord  is  a  charge  upon  the  crop  for  the  pay^* 
ment  of  the  rent,  and  accrues  as  soon  as  there  is  any  crop  upon  which 
it  may  attach.  It  does  not  in  any  manner  depend  upon  the  maturi- 
ty of  th^  rent :  Seuier  vs.  Shaw^  Barbour  &  Co,,  417;  25  Ark. 

2.  A  mortgage  upon  a  crop  for  advances  made  to  enable  the  ten- 
ant to  make  the  crop,  the  mortgagee  having  notice  of  the  existence  of 
the  tenancy,  is  subject  to  the  lien  of  the  landlord  for  rent.  The  land- 
lord's lien  for  rent  accrues  as  soon  as  there  is  any  crop  upon  which  it 
may  attach :  Smith  vs.  Meyer,  609,  25  Ark. 

3.  A  stranger,  or  volunteer,  paying  the  debt  due  to  a  vendor  of 
real  estate,  having  a  lien  for  the  purchase  money,  is  not  subrogated 
to  the  vendor's  lien  :   Nichol  vs.  Dunn,  129;  25  Ark. 

4.  The  mere  asaignment  by  the  vendor  of  land  of  a  note  given  for 
the  purchase  money  of  the  land,  does  not  transfer  to  the  assignee  the 
vendor^s  lien :    Simpeon  vs.  Montgomery,  365.    lb, 

5.  The  execution  of  an  absolute  conveyance,  with  acknowledgment 
of  the  purchase  money,  is  not  a  waiver.  Neither  is  the  taking  of  a 
covenant  from  the  vendee  a  waiver :     Harris  va  Hanks,  610.   lb. 

6.  The.iien ^attaches  if,  under  all  the  circumstances,  there  remains 
a  dovht  as  to  the  intention  to  waive  the  lien,  where  other  securities 
are  accepted.  Prima  facie,  real  estate  sold  is  subject  to  a  lien  for  the 
impaid  purchase  money:  IL  See  also^  Wilson  vs.  Lyon,  166;  51 
liL 

7.  A  confession  of  judgment  for  the  Bum  of  9 ,  with  in- 
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teresi  and  ooets  of  suit,  is  not  sufficient  to  sustain  a  judgment,  signed 
ap  for  a  specified  sum  as  principal,  with  interest,  etc.,  as  the  shape 
of  the  confession  shows  that  the  parties  had  not  agreed  upon  the 
amount  with  which  the  blank  was  to  be  filled,  or  had,  for  some  other 
raison,  neglected  to  fill  it ;  such  judgment  takes  no  lien  on  the 
property  of  the  defendants;  and  an  order  of  court,  amending  the  con- 
fession by  filling  the  blank  with  the  sum  for  which  the  judgment 
had  been  signed,  will  not  create  a  lien  on  property  purchased  from 
the  defendants,  bona  fide,  prior  to  the  date  of  such  order.  The  record 
in  such  case,  was  only  notice  of  what  it  contained,  and  was  not  notice 
that  there  was  any  legal  judgment  against  the  defendants  or  any  lien 
upon  their  property :     Lea  vs.  Yaies,  56,  40  Gra. 

8.  Judgments  which  were  legal,  valid,  subsisting  judgments  at  the 
time  of  the  testator's  or  intestate's  death,  are  to  be  paid  according  to 
their  priority  of  lien  at  that  time;  and  if  such  judgments  should  after- 
wards become  dormant,  and  be  revived  before  the  assets  of  the  estate 
shall  have  been  distributed,  such  revived  judgments  will  relate  back, 
as  to  the  order  of  payment,  to  the  exact  position  which  such  judg- 
ments occupied  at  the  death  of  the  testator  or  intestate,  and  are  to  be 
paid  according  to  the  priority  of  lien  as  the  same  existed  at  that  time: 
King  vs.  Morris  et  al.,  63,  40  Gra. 

9.  The  purchaser  of  land,  or  of  a  lease  subject  to  the  lien  of  a 
jodgment,  can  not  claim  improvements  subsequently  made  by  him, 
(though  without  actual  knowledge  of  the  judgment,)  to  be  exempt 
bom  the  lien  thereof:     Oook  vs.  Kraft j  3  Lansing,  (N.  Y.,)  512. 

10.  The  principle  upon  which  an  equitable  lien  is  allowed  priority 
over  a  judgment  hpon  land,  is,  it  seems,  that  the  lien  existed  prior 
to  the  docketing  of  the  judgment.     Ibid. 

8ee  Judgment,  6,  7 ;  Mortgage,  4,  5,  6 ;  Sales,  2 ;   Attach- 
ment, 4,  5,  8,  9,  10, 

Limitations — Statute  of, 

1.  To  remove  the  bar  of  the  Statute  of  Limitations  which  was 
pleaded  in  an  action  on  a  promissory  note,  it  was  shown  that  the  at- 
torney for  the  plaintiff  had  written  to  the  defendant,  calling  her 
attention  to  the  note,  particularly  describing  it,  and  stating  that  the 
plaintiff  as  trustee,  was  compelled  to  take  some  action,  either  to  have 
the  claim  liquidated  or  placed  in  such  form  as  to  avoid  the  Statute  of 
Limitations.  The  defendant  replied,  expressing  her  regret  that  she 
could  not  remit  the  amount  due,  and  stating  the  causes  of  her  inabili- 
ty to  do  so.    She  at  the  same  time,  requested  the  plaintiff's  attorney 
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to  communicate  with  her  agent^  who  had  a  power  of  attorney  and  the 
entire  management  of  her  estate,  and  would  do  all  that  her  ruined 
condition  would  permit.  Held  to  be  a  sufficient  acknowledgment 
of  a  subsisting  debt  to  remove  the  bar  of  the  statute :  Bugington  vs. 
Davis,  33  Md.,  511. 

2.  The  Statute  of  Limitations  (Code  2776)  bars  suits  on  a  Sheriff's 
bond  in  ten  years  from  the  time  the  cause  of  action  accrued  Where 
there  is  no  return  of  an  execution,  the  Statute  of  three  years  does  not 
apply :     Wiseman  vs.  Bean,  2  Heiskell,  (Tenn.,)  390. 

3.  A  payment  and  indorsement  thereof  on  a  promissory  note  will 
not  prevent  the  bar  of  our  Statute  of  Limitations :  Following  Parsons 
vs.  Carey,  28  Iowa,  431;  and  Harrencourt  vs.  MerriU,  29  lb.,  71 
Roberts  vs.  Hammon,  128,  29  Iowa. 

4.  While  a  claim  held  by  the  estate  against  an  heir,  which  is 
barred  by  the  Statute  of  Limitations,  might,  as  it  seems,  be  considered 
in  settling  his  distributive  share,  yet  if  an  action  at  law  be  com- 
menced thereon  for  the  purpose  of  enforcing  the  collection  thereof, 
he  may  successfully  plead  the  Statute  of  Limitations,  notwithstanding 
the  pendency  of  a  proceeding  in  Chancery  for  r.he  settlement  of  the 
estate  and  the  distribution  of  the  assets:  Garret  (Receiver)  vs.  Pierson^ 

304;  29  Iowa. 

See  Tenants  in  Common,  1. 

Malicious  Prosecution. — See  Action,  8. 

Mandamus. — See  City,  1,  8. 

Master  and  Servant. — See  Damages,  7. 

Mistake. 

1.  Where  lands  intended  to  be  conveyed  are  omitted  from  a  deed, 
and  it  turns  out  that  the  vendor  has  no  title,  the  vendee  is  entitled 
to  recover  for  the  value  of  the  land  not  conveyed :  Frazier  vs.  Tubby 
2  Heiskell,  (Tenn.,)  662. 

2.  The  Chancery  Court  is  the  appropriate  jurisdiction  to  afford 
this  relief,  as  a  recovery  of  money  paid  ander  mistake.  If  not,  the 
objection  must  be  taken  in  limine,  and  is  waived  by  answer.   Ibid. 

3.  In  such  case,  an  executor  who  has  made  the  sale  is  personally 
liable  for  the  money  received,  and  must  look  to  the  estate  for  his  in- 
demnity.   That  the  estete  is  settled  will  not  protect  him.     Ibid. 

See  Administration,  1. 

Mortgages. 
1.  A  mortgagee  of  personal  property  must  see  to  it  that  the  prop- 
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erty  mortgaged  is  properly  and  truly  described,  so  that  others  may 
Dot  be  misled.  The  description  given  in  the  mortage  must  control, 
otherwise  great  fraud  and  injnry  might  result:  HuUon  wi.  AnuU, 
198,  51  111., 

2.  Effect  of  notice.  The  rule  in  regard  to  the  effect  of  actual 
notice  of  an  unrecorded  deed  of  realty,  has  no  application  to  the  case 
of  a  chattel  mortgage  not  l^ally  executed  and  acknowledged:  Sage 
V8.  Brotming,  217.     lb. 

3.  A  chattel  mortgage  not  acknowledged,  is  void,  as  against  ft 
junior  mortgagee,  notwithstanding  he  took  with  actual  notice  of  the 
elder  mortgage,     lb. 

4.  An  action  brought  for  a  foreclosure  of  a  first  mortgage  on  real 
estate  does  not  affect  the  rights  of  a  junior  mortgagee  holding  a 
second  mortgage  on  the  same  premises;  and  if  he  is  not  made  a  party 
to  such  action,  and  the  only  rights  acquired  by  the  purchaser  of  the 
mortgaged  premises  at  the  sale  under  the  decree  in  such  action  as 
against  the  second  mortgagee,  not  a  party  thereto,  is  a  right  of  a 
prior  lien  upon  the  premises  to  the  extent  of  the  money  due  and  un- 
paid on  the  first  mortgage,  as  if  the  mortg^ee  had  assigned  the 
mortgage  to  him  without  foreclosure.  An  action  by  the  purchaser 
at  the  foreclosure  sale  under  the  first  mortgage  brought  against 
junior  incumbrancers,  who  were  not  parties  to  such  action,  to  fore- 

1  under  the  first  mortgage,  is,  as  to  the 
«  de  novo. 

ortgaged  premises  from  the  vendee  at 
ig  the  pendency  of  the  action  brought 
junior  incumbrancers,  who  were  not 
gainst  such  junior  incumbrancers,  can 
were  possessed  by  his  grantor;  and 
endenU  lUe,  and  claiming  the  benefit  of 
he  is  bound  by  them  as  much  as  if  be 
in  the  action :     Rogera  vs.  Holyoke,  14 

I  sundry  negotiable  promissory  not«8, 
re  their  payment,  executed  to  the  payee 
,  which  was  duly  recorded.  The  notes 
ement  to  the  hands  of  S.,  by  whom 
.,  who  gave  him  in  lieu  thereof  a  new 
upon  other  property.  W.  afterward, 
le  notes  thus  lifted,  through  the  agency 


104  Digest  of  State  Reports. 

of  D.  &  Cf  caused  them  again  to  be  negotiated,  for  value,  to  other 
parties  who  received  them  in  good  faith,  and  without  notice  of  the 
prior  transactions.  The  mortgage  given  to  secure  them  remained 
uncancelled  upon  the  record.  W.  afterward  made  and  delivered  to 
D.  and  C.  sundry  other  negotiable  notes,  and  to  secure  their  payment 
gave  a  mortgage  upon  the  premises  covered  by  the  first  mortgage. 
A  portion  of  these  notes  were  subsequently  assigned  for  value  to  F. 
Held:  1,  That  as  against  the  holders  and  indorsers  of  the  notes 
which  had  been  re-negotiated,  W.  and  his  subsequent  mortgagees 
were  equitably  estopped  to  claim  that  the  lien  of  the  first  mortgage 
had  been  discharged  by  the  transaction  with  S.  2,  That  the  equit- 
able lien  held  by  F.  under  the  last  mortgage  must  be  postponed  to 
that  of  the  indorsers  and  holders  of  the  notes  secured  by  the  first 
mortgage:     Jordan  et  oL  vs.  Forlong,  89,    19  Ohio,  (Critchfield.) 

6.  A  mortgage,  which  has  not  been  acknowledged  as  prescribed  by 
the  statute,  though  irregularly  recorded,  creates  no  lien  on  the 
mortgaged  property,  as  against  creditors  and  subsequent  purchasers^ 
but  is  good  as  between  the  parties;  and,  on  breach  of  the  condition 
of  payment,  may  be  enforced  against  the  mortgagor,  and,  on  his 
death,  against  his  administrator,  in  preference  to  his  general  creditors: 
HaskiU  vs.  Sevier,  152,  25  Ark. 

7.  In  a  mortgage,  or  a  deed  of  trust  in  the  nature  of  a  mortgage, 
the  legal  title,  after  condition  broken,  passed  to  the  mortgagee  or 
trustee.  And  the  addition  of  a  power  to  sell  without  judicial  pro- 
ceedings to  foreclose  can  not  avoid  the  legal  efiect  of  the  grant.  The 
trustee,  after  dishonor  of  the  trust  notes,  could  enter,  and,  without 
sale  or  foreclosure,  could  maintain  his  possession  for  the  use  of  the 
beneficiary  not  only  against  all  outsiders,  but  against  the  maker  of 
the  deed  himself,  until  the  payment  of  the  trust  note:  Johnson  vs. 
Houston,  47  Mo.,  227. 

See  Assignment,  4,  5, 10. 

Municipal  Corporations.— See  Assessment,  1,  2;  City,  1,  2. 

Necessaries. — See  Husband  and  Wife,  4. 

Negligence. 
1.  Where  a  railroad  company  contracts  for  the  transportation  of 
goods  over  other  railroads  forming  with  its  own  a  continous  line,  any 
stipulation  in  the  contract,  or  notice  to  the  other  party,  to  the  effect 
that  the  company  will  not  be  liable  for  losses  or  damage  occasioned 
by  negligence  or  fitult  while  the  goods  are  not  upon  its  own  road,  is 
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against  public  policy  and  void^  equally  as  in  case  of  transportation 
exclosively  upon  its  own  road:  C,  JOT.  and  D.,  and  D,  &  M.  S.  R. 
Co.f  vs.  Pontius  and  Richmond,  22 1 ,  19  (Critchfield)  O. 

2.  The  rule  must  be  considered  as  firmly  established  in  this  State, 
that  in  such  cases,  where  the  degree  of  negligence  on  the  part  of  the 
plaintiff  is  slight,  as  compared  with  that  of  the  defendant,  he  can  re- 
cover: Chicago  &  Alton  B.  i?.  Go.  vs.  Pondrom,  333,  51  (Freeman) 
Uls. 

3.  Where  a  person  traveling  on  a  railroad  car  permits  his  arm  to 
rest  on  the  base  of  the  window,  and  slightly  project  outside,  and 
thereby  has  his  arm  broken  in  passing  a  freight  train,  the  negligence 
of  such  person  is  slight  compared  with  the  negligence  of  the  company 
in  permitting  its  freight  cars  to  stand  so  near  the  track  of  its  pass- 
enger train;  and  a  recovery  may  be  had  for  the  injury  sustained. 
/6.,  333. 

4.  It  is  a  gross  negligence,  on  the  part  of  a  railway  company,  to 
permit  cars  or  other  heavy  or  permanent  bodies,  to  stand  so  near 
its  tracks  that  its  trains  in  passing  over  them,  must  pass  within  a  few 
inches  of  such  bodies.   lb.,  333. 

See  Action,  9 ;  Damages,  2,  6,  7;  Officers,  1,  2 ;  Railroads, 
2;  Shebiff,  1. 

New  Trial. 

Where  the  Court  is  of  the  opinion  that  the  plaintiff  failed  to 
make  oat  his  case,  yet,  if  the  verdict  may  have  been  influenced  by 
improper  evidence  for  the  defendant,  a  new  trial  will  be  ordered : 
JEwww  vs.  Pigg,  28  Tex.,  587. 

NoN  User. — See  Conveyance,  6. 

Notice. — See  Husband  and  Wife,  3 ;  Innkeeper,  1 ;  Lien, 
7;  Mortgage,  1,  2,  3;  Negligence,  1;  Bills  and  Notes,  13, 14; 
Corporations,  6;  Evidence,  1,  4. 

NuL  TiEL  Record. — See  Error,  3. 

Officers. 

1.  When  a  United  States  Marshal  takes  property  into  his  custody, 
under  a  process  in  rem,  issued  out  of  an  admiralty  Court,  he  becomes 
tbenoeforth  chargeable  with  its  safe  keeping.  It  is  his  duty  to  use 
due  diligence  to  keep  the  property  safely,  and  he  will  be  liable  to 
the  owner  for  any  damage  to  the  property  resulting  from  a  want  of 
such  diligence :    Jones  vs.  McGuirk,  382,  (Freeman's)  51  Ills. 
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2.  So  where  a  Marshal  seized  and  took  into  his  custody,  under  such 
a  process,  a  steam  tug,  which  he  put  in  charge  of  a  custodian,  and 
while  so  situated  the  tug  sprung  a  leak  and  sunk,  for  want  of  prop- 
er care  and  attention  on  the  part  of  the  custodian,  it  was  held  that 
the  Marshal  was  liable  to  the  owner  for  the  damage  occasioned  there- 
by. The  property  being  thus  in  the  custody  of  the  Marshal,  the 
owner  was  relieved  of  all  concern  aboujt  it,  and  is  not  required  to  be 
present  to  protect  it.  The  sole  responsibility  of  its  safe  keeping  \9 
upon  the  officer.  Ji.,  382. 

Pabtnebshp. 

1.  In  a  suit  by  a  firm  on  an  open  account,  the  plaintifib  offered 
one  partner  of  the  firm  as  a  witness  to  prove  their  account,  who  sta- 
ted on  his  voir  dire^  that  he  was  entitled  to  one-third  of  the  profits 
of  the  business,  but  that  he  considered  there  were  no  profits; 
that  he  owed  an  account  to  the  firm  which  he  would  have  to  pay  if 
the  other  assets  should  be  insufficient  to  pay  the  firm  liabilities 
other  than  the  capital  invested,  but  that  the  other  assets  were  suffi- 
cient for  that  purpose,  and  that  he  did  not  consider  that  he  had  any 
interest  in  the  result  of  the  suit;  Held,  that  the  objection  of  inter- 
est was  well  taken  and  was  erroneously  overruled :  Wade  vs.  JSck- 
ford,  28  Tex.,  520. 

2.  A  member  of  the  partnership,  after  dissolution  thereof,  is  au- 
thorized to  defend,  in  the  name  of  the  partnership,  a  suit  against  the 
firm,  to  appeal  from  the  judgment,  and  to  procure  sureties  on  the  ap- 
peal bond  to  that  end.  It  is  accordingly  held  that  the  members  of 
the  partnership  are  liable  in  such  case,  to  a  surety  on  the  appeal  bond, 
who  is  afterwards  compelled  to  pay  the  judgment:  Oard  vs.  Clark, 
189,  29  Iowa. 

3.  To  bind  the  firm  by  a  contract,  it  is  not  necessary  that  it  should 
have  been  signed  by  all  the  partners  or  in  the  firm  name,  if  it  was 
intended  to  bind  the  firm,  was  so  excepted,  and  was  in  respect  to 
the  business  thereof:  Barcrofl,  Oeorge  &  Co.  vs.  Haworth  et  cU.,  462, 
29  Iowa. 

4.  The  admission  by  one  of  two  partners  of  the  correctness  of  an 
account  stated  against  the  partnership  is  sufficient  in  a  suit  against 
the  firm  on  such  account  even  though  for  want  of  service  the  suit  has 
been  dismissed  as  to  the  partner  making  the  admission :  Cody  vs. 
Kyle,  47  Mo.,  346. 

5.  In  a  suit  on  a  partnership  account  it  appeared  that  A.  and  B., 
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members  of  the  firm,  being  about  to  trade  with  C.^  agreed  with  him 
verbally  that  payments  by  the  firm  should  be  first  applied  to  satisfy 
a  pre-existing  debt  owing  by  A.  Hdd,  that  although  the  agreement 
might  have  been  contrary  to  the  Statute  of  Frauds,  and  therefore  in- 
capable of  enforcement,  yet  if  the  parties  went  on  and  complied  with 
its  terms,  and  applied  the  payment  to  the  old  account,  they  could  not 
repudiate  it  and  afterward  apply  the  payments  to  that  of  the  firm : 
MueOer  vs.  Wiebraekt,  47  Mo.,  468. 

Payment. — See  Evidence,  22;  Limitation,  3;  Pabtnebship, 

6;  Pleading,  2;  Agent,  3,  4. 

Pleading. 

1.  In  an  action  by  three  plaintifis,  who  had  been  partners,  to  re* 
cover  for  partnership,  goods  which,  after  the  dissolution  of  the  firm, 
had  been  delivered  to  the  defendant  by  one  of  the  plaintifis,  without 
the  knowledge  of  the  others,  in  payment  of  his  private  debt,  the  dec^ 
laration  contained  a  count  in  tort  for  the  conversion  of  the  goods,  and 
a  count  in  contract  for  goods  sold  and  delivered.  The  answer  to  the 
first  oonnt  denied  the  conversion,  as  to  the  second  alleged  payment. 
Hddj  that  the  plaintiffs  could  not  maintain  the  action,  although  the 
defendant  had  conspired  with  the  plaintiff  who  delivered  to  him  the 
goods  to  defraud  the  other  plaintiffs:    Farley  vs.  Lovdl,  387,  103  Mass. 

2.  Where  parties  are  declared  against  as  joint  makers  of  a  prom- 
issory note,  the  production  of  a  note  signed  at  the  foot  by  one,  the 
name  of  the  other  appearing  in  blank  on  the  back  of  the  note,  will 
prima  facie,  support  the  declaration ;  and  in  the  absence  of  a  sworn 
plea  by  the  latter,  denying  the  execution  of  the  note  by  him  as  ma- 
ker, or  of  some  stipulation  on  the  subject,  he  can  not  deny  that  he 
was  a  joint  maker:    Lincoln  vs.  Himley,  436;  51  (Freeman's)  111. 

Policy  op  Insurance.— See  Deed,  3. 

Powers. — See  Corporations,  1,  2,  6. 

Pbesumption. — See   Deed,  3;     Fraudulent  Conveyance,  2; 
Husband  AND  Wife,  4, 6;  Suretyship,  1;  Bills  and  Notes,  2. 

Principal  and  Agent. 

An  agent  who  has  settled  with  his  principal  an  account  in  which 
he  has  credited  himself  with  the  amount  of  a  debt  owed  by  the  prin- 
cipal^ as  having  been  paid  by  himself  to  the  creditor,  is  liable  there- 


108  Digest  of  State  BeporU. 

for  to  the  creditor  on  aoooant,  for  money  had  and  received:  Ptdnam 
vs.  Fiald,  556,  103  Mass. 
See  Suretyship,  1;  Agent,  8. 

Priorities.— See  Fraud,  1;  Judgment,  4;  Lien,  8,  10;  Lakd- 

L.ORD  AND  Tenant,  1. 

Promissory  Notes. — See  Pleading,  1. 

Purchaser. — See  Administrator,  1, 

Railroads. 

1.  A  railroad  company  having  a  claim  for  an  unpaid  sabscription 
to  its  stock,  has  the  power  to  sell  it,  or  make  a  contract  to  dispose  of 
it,  for  the  purposes  of  the  road,  as  much  as  to  assign  a  promissory 
note.  Such  a  corporation  has  the  power  to  contract  for  the  sale  of 
any  of  its  securities,  chores  in  action^  or  assets,  for  the  purposes  of 
raising  means  to  construct  or  equip  its  road,  or  to  pay  its  indebted- 
ness. But  the  power  to  sell  such  securities  does  not  include  the  pow- 
er to  mortgage  them.  So  the  act  of  the  legislature  of  Wisconsin  in 
relation  to  the  execution  of  mortgages  by  railroad  companies,  does 
not  authorize  such  companies  in  that  State,  to  mortgage  their  stock 
subscriptions  as  security  for  the  payment  of  their  bonds:  MorriSy 
adm'r,  et  al,  vs.  Cheney^  451,  51  (Freeman's)  111.  ^ 

2.  In  making  a  contract  for  the  shipment  of  live-stock  at  a  spe- 
cified rate,  a  railroad  company,  without  any  additional  consideration, 
delivered  to  the  shipper  a  ^'drover's  pass,"  entitling  him  to  go  with 
his  stock,  and  to  return  on  a  passenger  train.  In  the  written  agree- 
ment for  transporting  the  f^tock  the  holder  of  the  ticket  was  referred 
to  as  ^'riding  free  to  take  charge  of  the  stock."  On  the  pass  was  an 
indorsement  that  it  was  a  ^'free  ticket,"  and  that  the  holder  assumed 
all  risk  of  accident,  and  agreed  that  the  company  should  not  be  liable 
under  any  circumstances,  whether  of  negligence  by  the  company's 
agents,  or  otherwise,  for  any  injury  to  his  person  or  property;  and  that 
he  would  not  consider  the  company  as  common  carriers,  or  liable  as 
such.  Heldj  1st,  That  the  pass  and  the  agreement  for  transporting 
the  stock  constituted  together  a  single  contract;  and  that  the  holder, 
both  while  going  with  his  stock  and  returning,  was  not  a  gratuitous 
but  a  paying  passenger.  2d,  That  the  stipulation  in  the  contract, 
exempting  the  company  from  liability  for  njegligence,  constituted  no 
defense  to  an  action  brought  by  the  shipper  for  personal  injury  caus- 
ed by  the  negligence  of  the  servants  of  the  company  in  the  manage- 
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ment  of  its  traiDS,  snch  stipulation  being  against  the  policy  of  the 
law,  and  therefore  void:  C.  P.  &  A,  R.  R.  Co.  vs.  Curran,  1, 19 
(Critcbfield)  O. 

3.  A  railroad  cotaj&oj  may  become  liable  ae  common  carrier,  by 
coBlract  for  transportation  of  goods  over  other  railroads  forming 
vith  its  own  a  continnona  line:  C.  S.  &  D.,  and  D,  &  M.  R.  R.  Co. 
vs.  PoriJuiA  RuAmond,  221.    Ibid. 

Where  it  does  so  contract,  any  stipulation  in  the  contract,  or  no- 
tice to  the  other  party,  to  the  effect  that  the  company  will  not  be 
liable  for  losses  or  damage  occaiuoned  by  n^ligence  or  fault  while  the 
^oods  are  not  upon  its  own  road,  is  against  public  policy  and  void, 
equally  as  in  case  of  transportation  exclusively  upon  its  own  road : 
Ih.,  221. 

4.  A  bill  of  lading  signed  by  the  company's  receiving  agent,  and 
accepted  and  acquiesced  in  by  the  consignor,  is  binding  upon  the  lat- 
ter, although  not  signed  by  him;  and  the  terms  and  conditions  of  the 
contract  expressed  therein,  can  not  be  contradicted  by  parol  proof. 
JJ.,  221. 

6.    Where  a  party  delivers  to  a  railroad  company  chattels  to  be 
transported  from  the  point  of  delivery  to  another  designated  point  on 
irs  line,  and  pays  the  charges  for  such  transportation  in  advance,  he 
lias  the  right,  as  against  the  company,  to  resume  the  exclusive  pos- 
session and  rontrol  of  his  chattels  before  they  have  reached  the  des- 
tination named  in  (he  bill  of  lading,  whenever  and  wherever  he  can 
do  so  without  unreasonable  interference  with  the  business  of  the 
company.     If  be  do  thus  resume  exclusive  possession  and  control  of 
his  chattels  during  the  time  within  which  the  company  might,  with- 
oot  unreasonable  delay,  proceed  in  the  performance  of  its  contract  of 
aflreightment,  and  receive  them  in  good  order  and  condition,  be 
thereby  absolves  the  company  from  all  further  responsibility  on  ac- 
count of  them.  C.  &  P.  R.  R.   Co.  vs.  Sargent,  lb.,  438. 
6.  Where  S..  at  New  Philadelphia,  Ohio,  delivered  to  the  Cleve- 
Corapany,  a  drove  of  horses  to  be  by  it 
.,  and  by  the  terms  of  the  bill  of  lading, 
vho  was  a  hired  hand  of  S.,  and  8.,  the 
:  of  the  horses,  proceeding  to  Pittsbui^ 
h  carried  the  horses,  and  S.  not  finding 
d  them  on  the  forenoon  of  the  next  day 
Alleghany  City,  which  is  separated  from 
River,  and  where,  for  some  reason  not 
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appearing  in  the  record^  the  horses  had  been  deposited  the  night  be^ 
fore  by  the  servants  of  the  company;  and  thereupon  8.,  having  and 
having  had  no  communication  whatsoever  with  any  agent  or  repre- 
sentative of  the  company^  directs  B.  &  R.  to  keep  and  take  care  of 
the  horses  until  his  return^  and  then,  without  more,  goes  back  to 
New  Philadelphia,  and  takes  the  consignee  named  in  the  bill  of 
lading,  J.,  back  with  him ;  and  before  the  return  of  8.,  the  horses  are 
destroyed  in  the  stable  of  B.  &  K.  by  an  accidental  fire.  HMy  in 
an  action  by  8.  against  the  company  to  recover  damages  for  the  loss 
of  the  horses,  and  there  being  no  evidence  in  the  case  tending  to 
modify  the  substantial  features  of  the  case  as  here  stated,  and  the 
jury  having  found  a  verdict  in  favor  of  8.  for  the  value  of  the  horses, 
and  a  motion  having  been  made  for  a  new  trial  on  the  ground  that 
the  verdict  was  not  sustained  by  sufficient  evidence,  the  Court  erred 
in  overruling  that  motion.  /6.,  438. 
See  Negligence,  1,  4. 

Ratification. — 8ee  Agent,  2,  6,  7. 
Receipt. — 8ee  Evidence,  17. 

Recitals. — See  Coitveyance,  4. 

Rent. 

If  the  owner  of  land  leased  for  a  rent  payable  quarterly  dies  be- 
tween two  quarter  days,  and  devises  the  land  to  trustees,  ''to  receive 
and  collect  the  income  and  produce  thereof;  and,  after  deducting  all 
needful  and  proper  costs,  charges  and  expenses,  to  pay  the  residue  of 
said  income"  to  A.  during  her  life,  and  on  A.'s  death  the  capital  to  B., 
the  rent  which  falls  due  on  the  quarter  day  next  after  the  death  is 
not  apportionable  between  the  income  and  capital  of  the  fund,  but 
goes  to  the  life-tenant:    Sohier  vs.  Eldridge,  103  Mass.,  345. 

See  Contracts,  10. 

Right  of  Way. — See  CtoNVEYANCE,  5,  6. 
Res  Adjudicata.— See  Estoppel,  1. 

Sales. 

1.  In  the  sale  of  personal  property,  where  there  is  any  conflict  of 
testimony,  questions  as  to  whether  the  vendor  intended  by  the  bill  of 
sale  to  vest  immediate  title  in  the  vendee,  are  issues  which,  under 
proper  instructions,  should  be  submitted  to  the  jury:  Jones^  Adm^r  of 
Seals  vs.  Book,  47  Mo.,  329. 

2.  It  is  the  settled  law  of  this  State,  that  where  the  vendor  of 
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real  estate  takes  collateral  security  for  the  purchase  money,  he  -will 
be  presamed  to  have  waived  his  lien  upon  the  land  conveyed,  and  if 
he  entertuned  a  different  intent,  he  must  show  it  by  satisfactory  tes- 
tiinoBy:  Durttte  vs.  Briggg,  47  Mo.,  356. 

See  Trusts,  1 . 

Set-Off, 

Where  M.,  a  creditor  of  an  insolvent  firm,  received  from  8., 
one  of  its  members,  the  note  of  a  third  person,  the  property  of  the 
firm,  and  gave  to  S.  an  obligation  to  apply  a  specified  part  of  the 
proceeds,  when  coUect^-d,  on  the  firm  debt,  and  "to  pay  the  balance  to 
S.  tn  cask."  Ihld,  that  in  a  suit  by  the  assignee  of  the  obligation  to 
recover  such  balance,  M.  is  estopped  by  bis  agreement,  from  applying 
it  by  way  of  set-off  to  the  indebtedhess  remaining  due  him  from  the 
firm.  The  non-performance  of  promises  made  by  S.  to  M.,  for  the 
payment  of  the  balance  of  the  firm  indebtedness  dae  him,  which 
neither  involve  bad  faith,  nor  qualify  or  vary  the  agreement  between 
the  parties,  will  not  defeat  the  estoppel:  Mtllcr  &  Co.  va  Florer, 
356;  18  Critehfield,  O. 

Settlement. — See  Partnebship,  5,  7. 
School  Order. 

1.  A  school  order,  drawn  upon  the  Treasurer  of  a  district  town- 
ship by  the  President  and  Secretary  thereof,  is  not  a  negotiable  in- 
strument, and  the  assignee  thereof  takes  it  subject  to  all  equities  and 
defeases  that  it  would  have  been  subject  to  in  the  bands  of  the 
payee.  The  assignee  of  such  paper  ts  bound  at  his  peril,  to  ascertain 
Uie  extent  of  the  power  of  the  officers  of  the  district  in  issuing  the 
same;  and  if  issued  without  authority  this  defense  may  be  made 
against  an  assignee  therof:  Boardman  vs.  Huyne  et  oL,  339,  29 
Iowa. 

2.  Nor  would  the  officers  issuing  the  same  without  authority,  bnt 
.,_j„.  Ik. :*! —  tu„i  ti,gy  j,^^  jqJ  without  any  intentional 

to  an  assignee  thereof,  (on  the  ground 
il  fraud  in  issuing  the  order  without  au- 
eir  action  was  induced  by  the  fraudulent 
i,  and  the  consideration  promised  by  him 
to  nor  received  by  the  district .  lb. 

Sheriff, 
lis  receipt  for  the  collection  of  a  debt, 
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becomes  an  agent  for  the  collection,  and  is  bound  to  use  reasonable 
diligence.  If,  in  consequence  of  negligence  in  obtaining  judgment 
and  execution  in  a  reasonable  time,  the  debt  is  lost,  he  is  person- 
ally responsible :    Kinnurd  vs.  Wt/Zmore,  2  Heiskell,  (Tenn.,)  619. 

Slander. 

1.  On  the  trial  of  an  action  of  slander,  for  words  imputing  a 
want  of  chastity,  on  a  plea  of  not  guilty,  it  is  not  allowable  to 
prove  the  general  reputation  and  belief  of  the  community,  that  the 
house  in  which  the  plaintiff  resided  was  a  house  of  ill-fame:  Kack'- 
et  vs.  Broumf  2  Heiskell,  (Tenn.,)  264. 

Specific  Pebfobmakce. 

1.  A  contract  for  the  sale  of  lands  made  during  the  war,  and  at 
the  &ctitiou8  prices  then  prevailing,  will  not  be  specifically  executed. 
A  sale  of  lands  to  several  persons,  heirs  or  tenants  in  common, 
purchasing  in  unequal  amounts,  at  unreasonable  prices,  as  above,  if 
set  aside  as  to  part  who  resist  a  specific  exscution  of  the  contract, 
will  not  be  enforced  against  those  who  insist  upon  its  execution : 
Hudson  vs.  King,  2  Heiskell,  (Tenn.,)  560. 

See  CoNTBACTs,  8. 

Stamps. — See  Evidence,  23. 
Statute  op  Limitations. 

The  admission  by  one  partner  of  a  partnership  debt,  after  the 
dissolution  of  the  partnership  but  before  the  statute  of  limitations 
has  taken  effect,  is  sufficient  to  remove  the  bar  of  the  statute  as  to 
all  the  partners:  Be^irdsley  vs.  Hall,  270,  36  Conn. 

Stayor.— See  Contracts,  4. 

Stayor. — See  Contracts,  4. 

Suretyship. 

1.  If  a  vendee  sell  lands  purchased,  and  he  and  his  vendee  join 
in  a  note  for  the  remainder  of  the  purchase  money  to  the  original 
vendor,  the  presumption  will  be  that  the  second  vendee  joins  as 
principal — not  as  surety — and  the  acceptance  of  such  a  note  by  the 
original  vendor  will  not  raise  a  presumption  of  waiver  of  the  lien 
reserved  in  a  deed  :  Hines  vs.  Perkins,  2  Heiskell,  (Tenn.,)  395. 

2.  If  a  surety  to  a  note  notify  the  holder  to  sue  the  principal, 
when  by  so  doing  the  money  oould  be  made,  his  iailure  to  sue  dis- 
charges the  surety ;     Hopkins  vs.  Spurlock,  2  Heiskell,  (Tenn.,)  152. 

See  Guardian  and  Ward,  1,  3;  Trusts,  1. 
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Taxes  ahd  Tax  Sales. 

1.  The  aDDoal  premiums  of  an  insuraace  company  received  by  an 
agent  thereof  residing  in  a  city,  are  not  subject  to  taxation  as  per- 
sonal property,  under  the  general  power  conferred  upon  the  city  by 
its  charter,  to  provide  for  the  taxation  and  asseaement  of  all  tax- 
able property  witbin  the  city.  Such  premiums  are  in  the  nature  of 
a  gross  income,  and  do  not  constitute  property  in  its  proper  sense: 
The  CUy  of  Di^uque  vs.  The  Northw&item  lAfe  Insurance  Co.,  9, 
29  Iowa. 

2,  A  tax  deed  is  void  upon  its  face  which  shows  several  tracts  of 
land  sold  together  for  a  gross  sum.  But  that  a  tax  deed  be<suse  it 
shows  a  sale  en  masse,  does  not  of  itself,  render  the  sale  invalid : 
Ware  rf  at  vs.  THompaon  et  al.,  65,    29  Iowa. 

See  Action,  7 ;  Bank,  2,  3,  4;  City,  1,  2. 
c0kpok&tion8,  2. 

Tenants  in  Cohhon. 
Where  one  of  two  tenants  in  common  of  land,  obtains  the  actu- 
al exclnsive  possession  of  the  whole  tract,  claiming  it  as  his  own, 
and  denying  any  right  of  his  co-tenant  in  the  premises,  and  upon 
gectment  being  brought  against  him  by  his  co-tenant  to  recover  his 
;.» — L   ii,_  j_c_j--*  : — ._.j   gf  entering  a  disclaimer  as  to  the 
ileaded  not  guilty,  and  set  up  the 
it  these  acts  on  the  part  of  the  de- 
l  relieved  the  plaintiff  from  the  ne- 
any  other  evidence :  Nobk  vs.  JUc- 

T  Plat. 

executed,  acknowledged,  and  put 
i  out  on  lands  of  the  wife,  exhibit- 
having  inscribed  upon  a  lot  adjoin- 
A  of  Ohio  &  Penn.  R.  B.,"  this  did 
1  lot  to  the  railroad  company,  nor  to 
V.&C.R  B.  Co.,  514,  19  Critch- 


iring  coverture,  tending  to  show  an 
said  lot  to  the  railroad  company,  on 

has  acted,  estop  ber  from  asserting 

lb.,  514. 
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Trespass. 

1.  The.owuer  in  fee  of  land^  has  no  right  to  make  a  forcible  en- 
try on  a  tenant  holding  over,  or  upon  acy  other  person  wrongfhlly 
in  possession;  the  law  gives  him  an  action  and  he  must  resort  to  it : 
FarweU  vs.  Wa?Ten,  51  111.,  467. 

2.  Any  unlawful  exercise  of  authority  over  die  goods  of  another 
will  support  TRESPASS,  even  though  no  force  be  exerted.  Trespass 
will  lie  against  the  purchaser,  with  notice,  of  the  goods  of  a  third 
person  at  a  sale  under  execution.  The  doctrine  of  caveat  emptor 
Applies  to  such  a  purchaser :   Hardy  vs.  Clendening,  25  Ark**  43S. 

f3.  The  administrator  of  a  person  instantly  killed  by  the  act  of  an- 
other, has  a  right  of  action,  for  the  use  of  the  wife  and  children  of 
the  deceased,  and  the  damages  are  to  be  estimated,  not  only  by  the 
pain  and  suffering  of  the  deceased,  but  also  by  the  loss  and  depriva- 
tion occasioned  to  the  wife  and  children :  N,  &  C.  It,  R.  Co.  vs. 
Prince,  2  Heiskell,  (Tenn.,)  580. 

See  Damages,  4,  8. 

Tort. — See  Action,  2. 

Trover, 

1.  The  doctrine  is  well  settled  that  an  aetion  of  trover  tnay  be 
maintained  by  a  naked  bailee.  And  equally  so  by  a  pledgee  for 
value;  one  in  such  position  may  loan  the  property  pledged,  tempoia- 
ily,  to  the  pledgor  for  a  special  purpose,  and  recover  in  trover,  if  the 
.property  is  not  returned  to  him  :  Budon  vs.  Ametty  61  III.,  188. 

2.  Where  a  landlord  took  forcible  possession  of  the  demised -prem- 
ises, from  which  he  removed  the  goods  of  the  tenant  and  then  refused 
to  permit  the  tenant  to  take  them  away,  that  was  held  to  be  a  eon- 
version  of  the  goods  by  the  landlord,  and  the  tenant  might  maintain 
trover  therefor :  Hippie,  exr.,  De  Puie,  61  HI.,  628. 

Trusts. 

Neither  the  maker  of  a  mortgage  with  a  power  of  sale  in  a 
trustee,  nor  a  surety  of  such  maker,  is  released  of  the  liability  to  the 
debt  by  the  fiict  of  a  sale  and  receipt  of  the  money  by  the  trustee, 
the  trustee  having  applied  the  money  to  the  payment  of  other  debts 
by  the  consent  of  the  maker :  Lovghmilkr  vs.  Harris,  2  Heiskell, 
(Tenn.,)  263. 

Undue  Ikfluenoe.— See  Wills,  3. 

Usage.— See  Broker  1,  Contracts,  7. 

Usury. — Ikterfst,  1,  2.    Absignmekt,  7. 
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L  Tiking  a  note,  not  by  way  of  aeourity,  but  as  a  mode  of  payr 
meat  oititiit  prioe  of  the  land,  is  not  a  waiver  of  the  liea,  bat  on  &il- 
ore  of  payment  the  lien  may  be  enforced.  A  conveyauce  afterward, 
and  before  the  non-payment  was  ascertained,  is  not  a  waiver,  though 
the  deed  recite  that  the  porchase  money  is  paid:  Detmy  vs.  SkaJdy^  2 
Heiskdl,  (Teno.,)  156. 

2.  If  a  vendee  of  lands,  with  a  reservatioa  of  a  U€9  Qia  4he  fa^  of 
the  deed^  sell  to  another,  and  procures  him  to  execute  notes  to  the 
vendcM*,  which  are  substituted  in  lieu  (not  accepted  in  satis&otion)  of 
the  notes  ^  the  first  vendee,  in  absence  q£  express  proof  of  the  re- 
tention of  the  lien,  the  presumption  will  be  that  the  lien  Ib  not 


Such  lien  reserved,  stands  on  a  dtfibrent  foadpg  fiom  the  implied 
lim  of  a  vendor  who  has  conveyed,  and  will  be  superior  to  convey* 
aoces  made  by  the  second  vendee  {  HisMS  vs.  PeMMj  2  Heiskell, 
(Tenn.,  395.) 

Waoer. 

An  action  will  lie  and  a  recovery  may  be  had  against  a  stake- 
holder for  the  amount  of  a  wager  placed  in  his  handis,  and  which  he 
paid  over  to  the  other  parly,  after  bei^g  notified  by  plaintiff  not  to  do 
so:  Adkins  vs.  Fleming ^  122,  29  Iowa. 

Waives. — See  Executor,  etc,  5;  Liek,  5;  Mistake,  2;  Sales, 
2;  Suretyship,  1;  Vendor's  Lien,  1,  2;  Bills  and  Notes,  10. 

Warranty* — See  Disseisin;  Contracts,  11, 

WAflTB. — See  Action,  11. 

Wipe.— See  Evidence,  11* 

WiLUS* 

L  An  oral  disposition  of  property  on  the  day  immediately  preced- 
ing bis  decease,  by  one  who  bad  been  an  invalid  for  fifteen  years,  and 
for  eight  months  previous  to  his  death  had  been  confined  to  bis 
boose,  gradually  yielding  to  the  ravages  of  consumption,  had  been 
admonished  by  his  physician  that  recovery  was  hopeless,  and  who 
died  in  the  fall  possession  of  his  Acuities,  will  not  be  recognised  as  a 
iwncapativ«  will:  (yNeOl  vs.  Smith,  33  Md.,  669. 

2.  On  the  trial  ot  an  issue  deviKml  vel  noriy  the  evidence  of  the 
declaration  of  a  deceased  subscribing  witness,  that  the  testator  was 
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of  aDMimcl  mind  at  the  time  of  the  execoti<m  of  Ae  will,  is  not  ad' 
miasiUe  in  evidence:    ArUars  vs.  Sdlars,  2  Heiakellj  (Tenn.,)  430. 

3.  If  a  testator  has  a  sound,  disposing  mind,  his  will,  obtained  bj 
the  wife,  in  her  own  fiivor,  without  frand  or  misrepresentation,  but 
by  £iir  importunity,  and  hj  the  influenoe  which  she  has  acquired  hj 
affection  and  kindness,  is  a  valid  testament.  That  is  not  undue  in- 
fluence in  the  sense  of  the  law. 

4.  Mere  injustice  or  inequality  in  the  disposition  of  an  estate  by 
will,  affords  no  ground  for  impeaching  it.  It  is  the  legal  right  of  the 
citizen  to  give  his  estate  by  will  to  a  stranger  to  his  blood;  and  the 
disposition  of  juries  to  set  ajnde  wills  because  of  an  inequitable  dis* 
position  of  the  testator's  property,  deserves  the  severe  reprobation 
of  the  courts:     Smith  vs.  Harrison,  2  Heiskell,  (Tenn.,)  231. 

5.  The  condition  and  position  of  the  testator  when  his  will  is  at- 
tested, in  reference  to  the  act  of  signing  by  the  witnesses,  and  their 
locality  when  signing,  must  be  such  that  he  has  knowledge  of  what 
is  going  forward,  and  is  mentally  observant  of  the  specific  act  in  pro 
gress  and — unless  blind — the  signing  of  the  witnesses  must  occur 
where  the  testator,  as  he  is  then  circumstanced,  may  see  them  sign, 
if  he  chooses  to  do  so:    Aihsn  vs.  Weckerlyy  482,  19  Mich. 

See  Executor,  etc.,  1, 2;  Fra^uds,  Statute  of,  3. 

Witness.— See  Partnership,  1. 
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Di^sf  of  En^ish  Law  Reports  for  September  and  October.  1871. 

Equity    Semes. 

Deed. 
Condrudion. —  Younger  Son, —  Veeting, 
A  FATHEB'a  estate  was  limited  after  bis  death  to  the  eldest  son 
in  tail,  and  the  mother's  estates  were  limited  after  her  death  to  the 
som  and  daughters  (other  than  an  eldest  son)  as  tenants  in  common 
in  tail:  Held,  (affirming  the  judgment  of  the  Master  of  the  Roils,) 
that  the  rale  of  construction  was  the  same  as  to  realty  and  personalty, 
and  that  the  son  of  a  younger  son  who  had  succeeded  to  the  father's 
estate  was  excladed  from  all  interest  in  the  motlier's  estate:  In  Re 
Baj/k^a  Sdtlement,  589,  vol.  6. 

Gift. 
Quaittdile  Oifi. — InsaffiMent  Description. — Cyprea. — Evidence  of  Sur- 
rounding CireumsUaioee. 
Where  in  a  gift  to  a  charity  the  object  of  the  gift  is  imperfectly 
described,  and  uncertainty  as  to  it  in  consequence  arises,  evidence  of 
the  donor  having  been  interested  in  or  a  subscriber  to  any  particular 
society  is  admissible  to  show  what  was  in  her  mind  when  making 
the  gift.     A  testatrix  gave  a  l^;acy  to  "the  treasurer,  for  the  time 
being,  of  the  fund  for  the  relief  of  the  widows  and  orphans  of  the 
clergy  in  the  diocese  of  Worcester."     At  the  date  of  the  will  there 
wag  DO  society  so  named,  but  there  was  a  society  which  bad  formerly 
falGUed  that  office  for  the  diocese,  but  had  lately  been  restricted, 
both  in  name  and  in  its  operation,  to  the  archdeaconry  of  Worcester. 
ly  had  subscribed  to  this  society  in  both 
ilso  a  similar  society — with  which  the 
ited — in  the  archdeaconry  of  Coventry, 
diocese.     Held,  that  the  testatrix  must 
le  legacy  to  tlie  Worcester  Society  in  the 
whole  diocese,  and  it  must  be  considered 
,  society,  and  the  l^acy  must  be  divided 
KilveresTruata,  vol.  12,  p.  183. 
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Mabhiagk 

Marriage  Article9 — Marriage    Contract — Default    hy    tme   Parfg — 

Condi&cm,  Precedent. 

Bj  articles  made  previouslj  to  a  marriage,  the  wife's  father 
oovenanted  to  make  certain  pajroents  daring  his  life,  and  lo  settle 
three-tenths  of  his  real  and  personal  estate  at  his  death  upon  the 
husband  and  wife  durmg  their  respective  lives,  and  after  their  death 
on  their  issue;  and  the  husband  oovenanted  to  insure  his  life  and  to 
settle  the  policyi  and  also  other  property,  in  like  manner.  In  default 
of  issue,  the  property  settled  by  the  husband  was  to  revert  to  him. 
The  marriage  took  place,  and  the  wife  died  without  issue,  and  after- 
wards the  father  died.  The  husband  did  not  insure  his  life  or  settle 
his  property  as  agreed,  and  refused  to  execute  the  settlement  which 
had  been  drawn  in  pursuance  of  the  articles.  A  suit  having  been 
instituted  for  the  administration  of  the  father's  estate,  the  husband 
claimed  to  prove  for  the  value  of  his  life  interest  in  three-tenths  of 
the  father's  real  and  personal  estate.  Held,  (affirming  the  decision 
of  the  Master  of  the  Bolls,)  that  it  was  no  answer  to  the  husband's 
claim  that  he  had  refused  to  perform  his  part  of  the  agreement,  inas- 
much as  the  contract  between  the  parties  had  been  partly  performed 
by  the  marriage,  and  the  performance  by  the  husband  was  not  a 
condition  precedent  to  the  performance  by  the  father.  The  claim 
was  therefore  allowed :    Jeston  vs.  Key,  608,  vol.  6. 

Possession. 

Possession  of  the  Agent — Adverse  Possession —  Wrongful  Claimant — 

SUUute  of  Limitations-S  &  4  Will.,  4,  c  27,  s.  9. 

Possession  of  an  agent  is  possession  of  the  principal ;  and  the 
principal  may  acquire  a  possessory  title  to  real  estate  by  receiving 
rents  for  twenty  years  through  an  agent,  although  that  agent  is  the 
person  really  entitled  to  the  estate.  A  person  claiming,  without  any 
real  title,  to  be  entitled  to  land  is  a  person  ^^wrongfully"  claiming 
within  the  meaning  of  3  &  4  Will.,  4,  c.  27,  s.  9 ;  and  that  section 
applies,  although  the  claim  may  be  put  forward  under  a  mistake,  and 
without  any  improper  intention  to  deprive  others  of  their  property: 
WUliams  vs.  PoU,  vol.  12,  p.  149. 

PuBUc  Body. 
Piparian  Proprietors — Evidence. 
Where  a  public  body  is,  under  an  Act  of  Parliament^  entrusted 
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with  powers  and  duties  for  a  public  purpose^  the  Court  will  give 
eredtt  to  them  as  beiag  the  best  judges,  of  what  thej  want  for  that 
purpose* 

A  railway  ocHnpanj  was  restrained  from  taking  a  large  quantity 
of  water  for  the  use  of  their  station  from  a  river  under  the  control  of 
conservators,  credit  being  given  to  the  evidence  on  their  part  that 
taking  such  water  would  impede  the  navigation,  against  the  evidence 
QQ  the  part  of  the  company  that  taking  such  water  would  produce 
no  appreciable  effect:  AUo^-Oeneral  vs.  Great  Eaaiem  Railway  Co.y 
571,  voL  6. 

Trai>b-^abk. 

Qmagnee  of  Chods  bearing  apuriaus  Mart — Parties — Gods — Lien  on 

Goods. 

A  person  having  in  his  hands  or  under  his  control,  goods  bearing 
a  forged  trade-mark,  is  bound,  upon  the  fact  being  brought  to  his 
knowledge,  at  once  to  submit  to  do  whatever  he  might  be  compelled 
to  do  upon  bill  filed;  otherwise,  however  innocently  the  goods  may 
have  come  to  him,  he  will  be  liable  for  the  costs  of  a  suit  instituted 
bj  the  person  whose  right  is  infringed  for  the  purpose  of  obtaining 
relief. 

A  firm  of  forwarding  agenta,  carrying  on  business  in  London,  re- 
ceived from  correspondents  abroad  a  case  of  cigars  bearing  a  forged 
brand.  Upon  the  forgery  being  shown  to  them,  they  expressed  their 
wiUingness  to  give,  and  afterwards  gave,  full  information  as  to  the 
manner  in  which  the  cigars  came  into  their  custody ;  and  upon  a  suit 
being  instituted  against  them,  submitted  to  act  as  the  Court  should 
direct;  but  they  wished  to  return  the  cigars  to  their  correspondents, 
and  to  some  extent  defend  the  suit  on  their  behalf.  Held,  that  they 
were  not  entitled  to  their  costs.  The  plaintiffs,  in  a  suit  to  restrain 
infringement  of  their  trade-mark,  Held  entitled  to  have  a  spurious 
imitation  of  their  mark  removed  from  goods,  and  to  a  lien  on  goods 
fw  costs:     Upmann  vs.  JESkan^  vol.  xii.,  140. 

Wabd  op  Coubt. 

Religious  Educaiion — Religion  of  Father. 

A  Roman  Catholic  died,  leaving  a  widow  who  was  a  Protestant, 
and  an  infant  daughter,  then  six  months  old.  He  left  no  directions 
as  to  his  child's  religious  education.  The  child  was  brought  up  by 
her  mother  as  a  Protestant  till  she  was  eight  years  and  a  half  old. 
A  suit  having  been  instituted  for  the  administration  of  the  father's 
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estate,  the  Court  made  an  order  that  the  child  should  be  brought  np 
in  the  Roman  Catholic  &ith.  The  Court  did  not  think  it  ad\d8able 
to  have  an  interview  with  the  child :  SUmrton  vs.  SUmrUm  com- 
mented on,  8  D.  M.  &  G.,  760:  Hawkstoorth  vs.  Hawksworth,  vol. 
6;  p.  638. 

Will. 

Conmruction — Absolute  Interest, 

A  testator  gave  his  estate  to  his  widow  ''to  be  at  her  disposal  in 
any  way  she  may  think  best;  for  the  benefit  of  herself  and  fiimily/' 
The  widow  by  her  will,  gave  a  part  of  the  testator's  estate  to  an  ille- 
gitimate son  of  one  of  the  testator's  sons.  Held,  that  the  gift  was 
valid:     Lamb  vs.  Eames,  601,  vol.  6. 

Will. 

Absolute   Oift  at   Twenty-Jive — Oifl  Over — lime  of  Vesting — Casis 

of  Appeal. 

A  testator  bequeathed  all  he  should  die  possessed  of  to  be  equally 
divided  between  his  two  sisters,  to  be  invested  in  their  names  as  they 
should  direct;  one  sister  (who  was  then  over  twenty-five  years  of 
age)  to  have  the  immediate  control  of  her  share,  and  the  other  sister 
upon  attaining  twenty-five  years,  until  which  time  it  was  to  be  held 
in  trust  for  her ;  and  in  case  of  the  death  of  either  of  his  sisters  be* 
fore  him,  or  before  marrying  and  having  children,  the  whole  of  the 
property  to  go  to  the  survivor.  The  elder  sister  married  and  had 
children.  Held,  that  the  gift  over  to  the  surviving  sister,  on  the 
contingency  of  the  death  of  the  other  before  marrying  and  having 
children,  was  referable  to  such  death  occurring  before  she  should  at- 
tain the  age  of  twenty-five  years;  and  that  the  younger  sister,  on  at- 
taining twenty-five,  though  still  unmarried,  became  absolutely  en* 
titled  to  a  moiety  of  the  property. 

An  appeal  on  the  construction  of  a  will,  if  unsuccessful,  will  ia 
general  be  dismissed  with  costs :     Clark  vs.  Henry y  588,  vol.  6. 
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Common  Law  Sesies. 

Attobney  and  Client. 
AvUiority  of  AUorney  after  Judgmeid — Agreemenl  to  Poetpmie 
Execution. 
As  Attobney  retained  for  the  conduct  of  an  action  has  do 
implied  authority,  after  judgment  iu  favor  of  the  client,  to  enter  into 
an  agreement  on  his  behalf  to  poetpoae  execution :  Lovegrove  vs. 
White,  438,  vol.  6. 

Bankers. 

Bm  of  Exchange — Paymeid  of,  by  Bankers  under  a  Mixtake. 

The  bankers  at  N.  have  accounts  at  the  branch  bank  there,  of  the 

defendants,  the  Bank  of  England;  and  it  is  the  practice  that  each 

banker,  having  previously  ascertained  that  the  bills,  checks,  &c.,  on 

Ae  other  banks  will  be  paid,  bands  them  to  the  defendants  for  col- 

Y,   at   2  F.   H.,   present  the  bills,  &a., 

•  drawn  upon  the  defendants  for  the 

len  placed  to  the  debit  of  the  drawee's 

If  the  defendants  are  themselves  the 

d  earlier  in  the  morning  to  ascertain 

if  so,  it  ie  left  with  the  drawee,  and  a 

^,  and  afterwards,  upon  the  presenting 

•note  is  taken  into  the  aooount,  and 

ih  the  check  on  the  defendant  is  ^ven. 

at  3  p.  M.,  but  the  bankers'  accounts 

re  kept  open  till  4;  and  between  those 

le  purpose  of  having  the  day's  accounts 

Dts  investigated,  and  of  rectifying  any 

id  that  may  have  arisen,  and  of  finding 

a  between  them;  and  all  mistakes  and 

le  day,  are  subject  to  correction  during 

unt  with  the  defendants'  branch  bank. 
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and  the  defendants  discounted'  for  them  a  bill^  accepted  payable  at 
L.  &  Co,,  (one  of  the  bankers  at  N.,)  of  which  the  plaintiffs  were  the 
payees  and  indorsers.    On  the  morning  of  the  day  when  the  bill  be- 
came doe,  the  defendants'  clerk  took  the  bill  to  L.  &  Ck>.,  and  it  was 
marked  by  them  for  payment,  and  a  credit-note  was  given  to  the  de- 
fendants including  the  amount  of  the  bill.     About  2  p.  H.,  the  same 
day,  the  defendants'  clerk  took  all  the  checks  drawn  on  L.  &  Co. 
and  the  credit-note  to  L.  &  Co.,  and  they  handed  to  the  defendants' 
clerk  a  check  for  the  aggregate  amount.     After  the  closing  of  L.  & 
Co.'s  bank  on  the  same  day,  the  clerk,  who  had  given  the  credit-note 
including  the  bill,  ascertained  from  the  ledger  keeper  that  the  ac- 
ceptor had  not  a  balance  sufficient  to  meet  the  bill,  and  it  was  also 
further .  ascertained  that  he  had   stopped  payment.     Thereupon,  at 
3:30  p.  M.,  L.  &  Co.'s  out-teller  requested   the  defendants  to  take 
back  the  bill.     This  the  defendants  did  under  protest.    At  this  time 
the  defendants  had  already  placed  the  amount  of  the  bill  to  the  debit 
of  L.  &  Co.  in  their  account  with   the  defendants.     Neither  the 
plaintiffs  nor  the  defendants  sustained  any  damage  from  the  mistake 
of  L.  &  Co.      Held,  that  the  plaintiBs  were  entitled  to  have  credit 
with  the  defendants  for  the  amount  of  the  bill,  as  there  was  nothing 
in  the  &cts  or  practice  to  show  that  the  payment  of  the  bill  by  L.  & 
Co.  under  the  circumstances,  was  merely  provisional,  and  subject  to 
revocation  provided  notice  was  given  before  the  final  closing  of  the 
accounts  at  four  o'clock :     Pollard  d  cd.  vs.  The  Bank  of  England, 
622,  vol.  6. 

Marine  Insurance. 

Policy  to  cover  Goods  upon  Ship  or  Skips  to  be  dectared — Misnomer — 

Innocent  Misrepresentation,  Effect  of— Slip  of  Policy — 30  Vict.,  c 

23,  88.  7,  9. 

The  contract  of  an  underwriter  who  subscribes  a  policy  on  goods 
by  ship  or  ships  to  be  declared,  is,  that  he  will  insure  any  goods  of 
the  description  specified  which  may  be  shipped  on  any  vessel  answer- 
ing the  description  in  the  policy  to  which  the  assured  elects  to  apply 
the  policy;  the  object  of  the  declaration  of  the  vessel's  name  is  to 
identify  the  particular  adventure,  and  the  assent  of  the  underwriter 
is  not  required  to  the  declaration,  for  he  has  no  option  to  reject  any 
vessel  which  the  assured  may  select. 

If  a  representation  be  made  by  the  assured  to  an  underwriter, 
however  honestly  and  innocently,  that  a  ship  is  new,  when  in  fact  she 
is  old,  a  policy  of  insurance  of  goods  on  board  of  her  made  by  him 
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mil  be  vitiated,  for  the  nge  of  the  vessel  mast  be  material  m  consid- 
ering  the  premiam. 

If  the  description  la  a  policy  of  insurance  designates  the  snbject 
with  sufficient  certainty,  or  suggests  the  means  of  doing  it,  a  mistake 
as  to  the  name  of  the  ship  or  as  to  other  particulars,  will  not  annul 
the  contract,  and  a  mistake  in  the  name  of  the  vessel,  which  does  not 
prgudice  the  underwriter,  does  not  defeat  the  policy. 

30  Vict.,  c.  23,  s.  7,  enacts  that  no  contract  or  agreement  for  sea 

insurance  shall  be  valid  unless  expressed  in  a  policy,  and  thereby 

renders  an  underwriter's  slip  incapable  of  being  enforced  either  at 

law  or  in  equity ;  but  notwithstanding  that  statute,  a  slip  may  be 

given  in  evidence  wherever  it  is,  though  not  valid,  material :  lonides 

and  Chapeausonge  vs.  3f%e  Poci/Ic  Fire  and  Marine  Inmiranee  Co., 
vol.  vi,  p.  673. 

Partnebbhip. 

Partner — Authority  of. 
There  is  no  implication  of  law  from  the  mere  existence  of  a  trade 
partnership  that  one  partner  has  authority  to  bind  the  firm  by  open- 
ing a  banking  account  on  its  behalf  in  his  own  name:     The  Alliance 
Bcmk  vs.  Kearsley,  433,  vol.  6. 

Principal  and  Agent. 

Conirad  wiih  Broker  when  Pfindpal  disclosed — Parol  Evidence — 

Election. 
C,  a  broker,  was  authorized  by  the  defendant  to  buy  cotton  for 
bim,  but  not  to  disclose  his  name.  C.'s  credit  not  being  good  enough 
to  enable  him  to  obtain  a  contract  upon  his  own  sole  responsibility, 
lie  gave  the  plainti£&  the  name  of  his  principal,  and  bought  and  sold. 
Notes  were  exchanged  between  the  plaintiffs  and  C,  in  which  the 
latter  was  named  as  the  buyer.  C.  sent  the  defendant  an  advice 
note  informing  him  that  he  had  bought  the  cotton  of  the  plaintiffs 
^for  him,''  and  the  defendant  did  not  repudiate  the  transaction.  An 
invoice  was  made  out  to  C,  and  the  market  falling,  C.  was  called 
upon  by  the  plaintiffs  to  accept  and  pay  for  the  cotton,  and  threat- 
ened with  legal  proceedings.  Failing  to  obtain  payment  from  C, 
the  plaintiffi  sued  the  defendant.  Held,  that  the  fact  of  the  defend- 
ant's name  being  disclosed  at  the  time  of  the  contract  did  not  pre- 
clude the  plaintiffs  from  having  recourse  to  him ;  that  parol  evidence 
of  the  circumstances  under  which  the  contract  was  made  was  admis- 
sible; and  that  the  insertion  of  C's  name  in  the  contract,  though  his 
prinoipal  was  known  at  the  time,  and  the  subsequent  demands  upon 
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C.  for  payment;  did  not  neoessarily  amount  to  an  election  on  the  part 
of  the  plaintiffs  to  give  credit  to  C,  and  to  him  only:  OoJder  et  a2. 
vs.  Dobell,  486;  vol.  6. 

Vendor  and  Vendee. 

Sale  of  Chattels — Passive  Acquiescence  of  a  Seller  in  the  self-deception 
of  the  Buyer  docs  not  entitle  the  latter  to  avoid  the  ContracL 

The  plaintiff  offered  to  sell  to  the  defendant  oats^  and  exhibited  a 
sample;  the  defendant  took  the  sample,  and  on  the  following  day 
wrote  to  say  that  he  would  take  the  oats  at  the  price  of  348.  per 
quarter.  The  defendant  afterwards  refused  to  accept  the  oats  on  the 
ground  that  they  were  new,  and  he  thought  he  was  buying  old  oats; 
nothing,  however,  was  said  at  the  time  the  sample  was  shown  as  to 
their  being  old ;  but  the  price  was  very  high  for  new  oats.  The 
judge  left  to  the  jury  the  question  whether  the  plaintiff  had  believed 
the  defendant  to  believe,  or  to  be  under  the  impression,  that  he  was 
contracting  for  old  oats ;  and,  if  they  were  of  the  opinion  that  the 
plaintiff  had  so  believed,  he  directed  them  to  find  for  the  defendant. 
The  jury  having  found  for  the  defendant,  Held,  that  there  must  be 
a  new  trial : 

Per  Cockburn,  C.  J.,  on  the  ground  that  the  passive  acquiescence 
of  the  seller  in  the  self-deception  of  the  buyer  did  not  entitle  the 
latter  to  avoid  the  contract. 

Per  Blackburn,  J.,  on  the  ground  that  there  is  no  legal  obligation 
in  a  vendor  to  inform  a  purchaser  that  the  latter  is  under  a  mistake 
not  induced  by  the  act  of  the  vendor ;  and  that  the  direction  did  not 
bring  to  the  minds  of  the  jury  the  distinction  between  agreeing  to 
take  the  oats  under  the  belief  that  they  were  old,  and  agreeing  to 
take  the  oats  under  the  belief  that  the  plaintiff  contracted  that  they 
were  old. 

Per  Hannen,  J.,  on  the  ground  that  the  direction  did  not  suffi- 
ciently explain  to  the  jury  that  in  order  to  relieve  the  defendant 
from  liability,  it  was  necessary  that  they  should  find  not  merely  that 
the  plaintiff  believed  the  defendant  to  believe  that  he  was  buying  old 
oats,  but  that  the  plaintiff  believed  the  defendant  to  believe  that  he, 
the  plaintiff,  was  contracting  to  sell  old  oats :  Smith  vs.  Hughes,  597, 

vol.  6. 

Wills. 

Qmstruction — Specific  Devise, 

A  testator  devised  a  freehold  estate  to  his  son  John,  for  life,  and 
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after  his  death  to  his  child  or  children,  if  anj,  in  fee ;  ^'  but^  in  case 
my  said  son  John  should  die  without  lawful  issue,  then  unto  and 
equally  between  my  sons  George  and  Bobert,  in  the  same  manner  as 
the  estates  herein  devised  are  limited  to  them  respectively ;  subject, 
nevertheless,  to  the  proviso  hereinafter  mentioned,  in  case  my  said 
son  John  should  leave  a  widow/^ 

He  then  devised  separate  freehold  estates  to  his  sons  George  and 
Bobert  in  precisely  similar  terms,  mutatis  mutandis.  Then  followed 
the  proviso  referred  to,  in  each  of  the  above  devises, — "Provided 
that,  in  case  any  or  either  of  my  said  sons  should  depart  this  life 
leaving  a  widow,  then  I  give  the  hereditaments  and  premises  so  spe- 
(ufically  devised  to  such  one  or  more  of  them  so  dying,  unto  his  widow, 
and  her  assigns,  for  life/'  The  testator  died  in  1843.  Bobert  died 
a  bachelor,  in  1848.  John  died  in  1861,  and  George  in  1867,  each 
leaving  a  widow,  but  no  children.  Hetd,  by  Bramwell,  Channell, 
Pigott  and  Cleasby,  BB., — reversing  the  judgment  of  the  Court  of 
Common  Pleas, — that  the  limitation  to  the  widows  included  only  the 
shares  originally  and  directly  devised  to  John  and  George : 

Held,  by  Kelly,  C.  B.,  and  Blackburn  and  Mellor,  J.  J.,  that  the 
limitations  to  the  widows  included  the  shares  accruing  to  John  and 
George  on  the  death  of  Bobert,  as  well  as  the  shares  originally  and 
directly  devised  to  John  and  George :  Melsorn  vs.  OUea  and  Wife, 
632,  vol.  6. 

Wills. 

DetisCj   Candrudian  of-^Repvgnant  Provmons — Life    Edate — Re" 

mninder  in  Fee, 

Testator  devised  as  follows:  "1  devise  and  bequeath  to  my  dear 
mother,  Mary,  the  wife  of  B.  G.,  all  my  real  and  personal  estate,  &c.* 
and,  knowing  that  what  I  give,  devise  and  bequeath  to  my  said 
mother  will  become  the  property  of  her  husband,  my  kind  step- 
father, B.  G.,  I  therefore  declare  the  intention  of  this  my  will  to  be, 
that  the  said  B.  G.,  being  my  dear  mother's  husband,  and  a  kind 
step-father  to  me,  shall  hold  and  enjoy  all  my  said  real  and  personal 
estate  and  property  of  every  sort  and  kind,  to  him.  His  heirs,  &c.,  for 
ever,  to  be  absolutely  at  his  free  will  and  disposal ;  provided,  thai  he 
does  not  at  any  time  dispose  of  any  portion  of  my  said  property  to 
any  or  either  of  my  late  father's,  T.  G.'s,  family,  who  have  lately 
treated  me  so  unkindly." 
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Meld,  by  the  Court  of  Common  Pleas^  that  the  mother  took  aa 
estate  lor  life  in  the  realty,  and  B.  G.,  the  atep-fiither,  a  remainder 
in  lee. 

Hidd,  by  the  Exchequer  Chamber,  that,  whatever  was  tiie  nature 
of  the  interest  taken  by  the  mother,  B.  O.  took  an  estate  in  fee* 
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Cireute  Oowi   (Mittd   States.— DiMrici  <^  (MiJwmA. 
[October,  1871.] 

TUI>E-HAItR — OOMSTBmmoM  OF  THE  IT.  8.  A.CT — BABBEL. 

MOORMAN  -n.  BOOK. 

Tietai^fi^t^  Aertgitlryof  atFadfmari,m<Kd  bytltt  Oammimioiter  of  FtilaHMimdtr 

ii«Je(^Ja^8,ie70,Mwt  caiidudmmdmmlJntlhe  (Meew  ngiiltrtd  it,  or  ecn 

fittumt,  a  Imt^tl  brade-mark. 

i  harrd  pf  ptudioTftrin  oianaC  6«  pmUded  a*  a  Iradr  mark. 

Savyer,  J. — Tbie  U  a  Bill  id  Equity,  die  object  of  which,  u,  to 
obtaiD  a  decree  restraiaing  an  alleged  infFingemcnt  of  ocMnpUinatit'a 
tnde-iDBi^. 

From  some  time  prior  Id  18S7,  till  July  2,  1860,  one  J.  H.  Cut- 
ter and  complainant,  Moorman,  were  doing  business  as  partners  at 
Looisville,  Kaitucky,  under  the  name  of  "J.  H.  Cutter  &  Co." 
Tbe  firm  was  engaged  in  the  manufucture  and  sale  of  whisbqr. 
Their  whiskey  acquired  throughout  the  country,  and  particularly  in 
the  State  of  California,  a  high  reputation  for  excellence,  and,  was 
generally  known  as  "Cutter  Whiekey."  The  said  "J.  H.  Cutter  & 
Co.,"  adopted  for  their  California  trade,  a  barrel  of  peculiar  shape  and 
nte,  in  which  their  whiskeys  for  eaid  mai^et,  were  put  up,  shipped 
tnd  sold.  The  sud  barrel  was  adopted  as  a  trade-mark,  in  part,  to 
enable  dealers  io  whiskeys  to  more  readily  distinguish  the  whiskeys 
of  aaid  firm,  from  those  manufactured  and  sold  by  other  parties. 
The  said  barrel  is  made  of  staves,  thirty-eight  inches  in  length,  and 
one  and  one-fourth  inches  thick.  It  is  twenty  inches  diameter  at  the 
""    '  '        '   ■  *  '    "        heavy  iron  hoops,  and  is  of  the 

dinary  whiskey  barrels  are  but 
)f  half  that  thickness,  and  fewer 
brty  gallons. 

id  "J.  H.  Cutter  &  Co.,"  to  con- 
sold  by  them,  were  branded  on 
rter,  Old  Bourbon,"  and  "J.  H, 
"J.  H,  Cutter,"  being  in  en  arc 
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of  a  circle,  the  words  "Old"  and  "Pure,"  respectively  being  in 
straight  lines  within  the  arc  under  the  words  "J.  H.  Cutter,"  aod 
the  words  "Bourbon"  and  "Old  Rye,"  on  a  straight  line  directly  un- 
der the  others,  below  the  arc  formed  by  the  name.  The  initials,  *' J. 
H.  C,"  Avere  also  branded  on  the  barrel  near  the  bung  hole,  as  •  a 
bung  mark. 

In  the  year  1859,  they  added  an  English  crown,  as  a  part  of  the 
trade-mark,  which  was  branded  on  the  head  just  below  the  centre, 
and  under  the  words  "J.  H.  Cutter,  Old  Bourbon,"  and,  "J.  H.  Cut- 
ter, Pure  Old  Rye." 

Their  barrels  and  marks  were  used  by  said  J.  H.  Cutter  &  Co.,  in 
their  whiskey  trade  till  on  or  about  July  2,  1860,  when  said  J.  H. 
Cutter,  for  a  valuable  consideration,  sold  and  transferred  all  his  right, 
title  and  interest  in  the  business,  and  to  the  trade-marks  and  brands, 
and  the  sole  right  to  use  and  sell  the  same,  to  the  complainants  in 
this  cause;  and  the  said  complainants  under  the  firm  name  of  "C. 
P.  Moorman  &  Co,"  have  continued  to  carry  on  the  said  business,  of 
manufacturing  and  selling  whiskeys  at  Louisville,  Ky.,  and  putting 
them  up  and  selling  them  in  said  barrels,  branded  with  said  marks, 
from  said  date  to  the  present  time,  claiming  the  said  barrel,  and  said 
marks  as  their  trade-marks. 

In  the  month  of  November,  1870,  the  complainants  filed,  and 
caused  to  be  recorded  in  the  United  States  Patent  Office,  at  Wash- 
ington, a  verified  statement  and  claim  of  said  trade-mark,  having 
annexed  thereto  a  fac  simile  of  the  said  barrel,  together  with  the 
marks  aforesaid  branded  thereon,  and  under  the  English  crown,  the 
further  words  in  five  elliptical  lines,  "A.  P.  Hotaling  &  Co.,  San 
Francisco,  Sole  Agents  for  Pacific  Coast."  Andon  the  other  end, 
in  three  lines  forming  an  ellipse,  the  w^ords,  "C.  P.  Moorman  &  Co., 
Manufacturers,  Louisville,  Ky.;"  and,  thereupon,  the  United  States 
Commissioner  of  Patents  issued  to  said  complainants  the  certificate 
provided  for  in  the  Act  of  Congress  relating  to  the  subject.  A  true 
copy  of  the  fac  simile  of  said  barrel,  and  of  the  said  marks  branded 
thereon,  is  annexed  to  the  Bill 

Upon  the  issue  as  to  whether  J.  H.  Cutter  was  the  originator 
of  said  barrel,  and  whether  he  and  his  successors,  the  said  complain- 
ants, solely  used  said  barrel,  and,  whether  it  was  generally  known  in 
the  whiskey  trade  as  the  "Cutter  Barrel,"  the  testimony  is  very  volu- 
minous, and  is  in  striking  conflict.  After  a  careful  consideration  of 
the  testimony,  my  mind  is  forced  to  the  conclusion,  notwithstanding 
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the  large  amount  of  testimony  to  the  contrary,  that  J.  H.  Cutter  did 
originate,  and,  first  use,  this  peculiar  barrel  in  the  whiskey  trade;  that 
the  barrel  was  of  unusual  form  and  dimensions;  that  when  the  pat- 
tern was  furnished,  it  was  necessary  to  have  staves  and  other  stock 
got  out  expressly  for  this  barrel;  that  Cutter  adopted  it  for  his  whis- 
keys, and  continuously  used  it  for  the  California  trade  till  he  trans- 
ferred his  interest  in  the  business,  and  barrel  and  brand,  to  complain- 
ants; and  that  the  complainants  have  continued  to  use  it  from  that 
time  till  the  present,  claiming  it  as  their  barrel;  that  the  said  barrel 
has  not  been  used  by  other  parties  except  occasionally,  when  it  has 
been  manufactured  clandestinely,  and  used  without  the  knowledge,  or 
when  known,  against  the  protest  and  claim  of  the  complainants,  and 
their  assignor,  that  especially  for  upwards  of  ten  years  last  past,  the 
oomplainants  and  their  assignor,  have  shipped  every  year,  large  quan- 
tities of  whiskeys  in  said  barrel  to  California,  and  sold  them  on  the 
Pacific  coast  under  the  name  of  Cutter  Whiskey,  and,  that  no  other 
person  has,  during  that  time,  and  prior  to  the  acts  of  defendants 
complained  of,  shipped  any  considerable  quantity  of  whiskey  in  sim- 
ilar barrels;  that  the  said  barrel  had  become  very  generally  known 
ID  the  trade  in  San  Francisco,  and  on  the  Pacific  coast  as  the  '^Cutter 
Barrel,"  so  much  so,  that,  if  a  party  familiar  with  the  trade,  and  this 
barrel,  should  see  such  a  barrel,  even  at  a  distance,  as  across  the 
street,  he  would  expect  to  find  it  contain  '*Cutter  Whiskey," 

The  defendants  are  agents  at  Sad  Francisco,  California,  for  the 
sale  of  whiskeys  on  the  Pacific  coast  for  Jesse  Moore  &  Ca,  a  firm  en- 
gaged in  the  manufacture  and  sale  of  whiskey  at  Louisville,  Kentuc- 
ky. Within  the  two  years  next  preceding  the  filing  of  the  bill,  said 
Jesse  Moore  &  Co.,  shipped  to  defendants  at  San  Francisco,  several 
hundred  barrels  of  whiskey  for  sale,  and  the  said  defendants  have 
sold  and  they  are  now  engaged  in  selling  said  whiskeys  in  California, 
and  elsewhere  on  the  Pacific  coast.  Said  whiskeys  are  put  up  in  bar- 
rels, which  are  in  all  respects,  as  to  size,  shape  and  general  appearance 
so  far  as  the  barrel  itself  is  concerned,  a  close  imitation  of  the  barrel 
which  complainants  use  for  their  "Cutter  Whiskey." 

The  appearance  of  the  two  barrels  is,  manifestly,  alike,  and  any 
party  looking  at  the  two  barrels  without  regarding  the  marks  on 
them,  would  at  once  pronounce  them  the  same  barrel.  The  defend- 
ants, doubtless,  intended  the  barrels  to  be  alike;  for  they  directed 
their  principals  to  send  their  whiskey  in  such  barrels;  and  that  they 
VOL.  L — 9 


130  Becent  American  Deddcyns, 

might  do  so^  sent  them  the  measures  of  the  barrels  used  by  the  com- 
plainantS;  called  the  ^^  Cutter  Barrel."  But  the  marks  od  the  barrels 
are  wholly  different.  The  Bourbon  Whiskey  barrel  of  defendants 
has  branded  on  one  head  in  the  center  within  a  circle  burnt  into  the 
head^  and  in  a  circular  form,  the  words  "G.  H.  Moore,  Bourbon/' 
and  within  the  circle  formed  by  these  words  the  word  "  Old,"  in  a 
straight  line  with  a  star  above  and  below  it.  Over  this  center  brand 
are  the  words  "E.  Chievolich  &  Ck).,"  forming  the  arc  of  a  circle, 
and  under  these  words,  in  three  straight  lines,  are  the  words  "San 
Francisco,  Cal.,  Sole  Agents  for  the  Pacific  Coast:"  and  at  the  bun^ 
as  a  bung-mark,  the  initials,  "G.  H.  M." 

The  Rye  Whiskey  barrel  has  the  words  in  a  similar  form  and  situ- 
ation, "E.  Chievolich  &  Co.,  San  Francisco,  Cal.,  Sole  Agents  for 
the  Pacific  Coast.  J.  Moore  &  Co.,  Old  Rye  Whiskey ;"  and  as  a 
bung-mark,  the  initials,  "J.  M." 

There  is  no  similarity  in  the  marks  and  devices  branded  on  the 
barrels  of  the  respective  parties,  or  in  the  form  in  which  the  words 
are  arranged.  There  is  nothing  in  these  marks  or  devices  aside  from 
the  barrels,  that  would  lead  a  purchaser  to  mistake  one  for  the  other. 
The  only  similarity  between  the  packages  is,  the  barrel  itself,  inde- 
pendent of  the  marks  upon  it,  but  in  this  particular  the  defendants' 
package  is  a  clear  imitation  of  complainant8\ 

As  there  is  no  claim  that  there  is  any  simulation  of  the  marks  or 
brands  on  the  barrels,  it  will  be  unnecessary  to  more  particularly  de- 
scribe them. 

The  defendants  sell  their  whiskeys  as  Jesse  Moore  &  Go's  whis- 
keys, and  make  no  representation  that  their  whiskey  is  "Cutter  Whis- 
key," other  than  so  far  as  the  fact  that  they  use  a  similar  barrel  to 
that  in  which  the  "Cutter  Whiskey"  has  been  so  long  sold,  as  to  be- 
come known  as  the  package  which  ordinarily  contains  "Cutter  Whis- 
key,"  can  be  regarded  as  such  a  representation. 

Complainants  do  not  claim  that  there  is  any  infringement  upon 
that  part  of  what  they  claim  to  be  their  trade-mark,  which  consists 
of  the  words  and  devices  stamped  upon  the  barrel  The  claim  is 
that  there  is  an  infringement  by  the  use  of  the  barrel  only. 

Is  the  plaintiff^  entitled  to  the  exclusive  use  of  a  barrel  of  this  pe- 
culiar form,  construction  and  capacity,  without  regard  to  any  mark 
or  device  impressed  upon,  or  connected  with  it?  Can  a  barrel  of  this 
description  be  appropriated  as  a  trade-mark,  or  substantive  part  of  a 
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trade-iuark,  so  aa  to  exclude  the  rest  of  the  world  from  using  it  in 
the  same  branch  of  basmese?  If  so,  the  complainant  in  my  judg- 
moit,  is  entitled  to  the  relief  Bought,  otherwise,  not. 

Complainantainvoke  the  Actof  CoDgress,  of  July  8,1870,  entitled 
"An  Act  to  revise,  consolidate  and  amend  the  statutes  relating  to 
patents  and  copyrights."  (16  Stat,  at  L.,  198.)  The  seventy-seventh 
section  provides :  "That  any  person  or  firm  domiciled  in  the  United 
States  »  *  *  and  ^hg  are  entitled  to  the  exclusive  use  of  any 
lawfiil  trade-mark,  or  who  intend  to  adopt,  and  use  any  trade-mark 
for  exclusive  use  within  the  United  States,  may  obtain  protection  for 
such  lawful  trade-mark  by  complying  with  the  following  require- 
ments, to-wit :"  stating  the  conditions. 

Tbe  seventy-eighth  section  provides  that  the  party  or  firm,  per- 
forming the  statutory  conditions,  shall  be  entitled  to  use  tbe  trade- 
mark for  thirty  years,  and  that  "no  other  person  shall  lawfully  use 
the  same  trade-mark,  or  substantially  the  same,  or  so  nearly  resembling 
it,  as  to  be  calcuhited  to  deceive  upon  substantially  the  same  descrip- 
tion of  goods."  The  seventy-ninth  section  provides  a  remedy  for 
violation  of  the  right,  by  imitation,  etc.,  by  action  for  damafiies,  and, 
for  injunction.  It  also  provides  that  the  Commissioner  of  Patents 
shall  not  receive  and  record  any  proposed  trade-mark  which  ie  not, 
and  can  not  become,  a  lawfvl  trade-mark."  The  eightieth  section 
makes  the  certificate  of  the  Commissioner  under  seal  of  the  Patent 
Office,  "evidence  in  any  suit  in  which  such  trade-mark  shall  be 
brought  into  ccmtroversy." 

It  is  not  denied  that  the  complainants  have  performed  all  tbe  acta 
required  by  the  Act  of  Congress  to  secure  the  protection  contem- 
plated, and  that  the  certificate  of  the  Commissioner  of  Patents  is  in 
form  r^ularly  issued.     This  being  so,  complainants  insist  that  the 
Coort  can  only  look  to  the  certificate,  and  the  Act  of  Congress^  to 
determine  the  question  at  issue;   that  the  Act  of  Congress  Lionfers 
tamine  and  determine  wheth-- 
)ecome  a  lawful  trade-mark ; 
ed  by  *!,e  claimant,  or  is  not 
d  ij  the  same  class  of  goods,, 
ready  registered,  or  received 
not  so  nearly  resemble  any 
ry,  as  to  be  likely  to  deceive, 
to  determine  these  mattftrs, 
e  questions  are  not  open  to. 
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examination  in  this  Court:  Rvhber  Co,  vs.  Goodyear,  9  Wal.,  796, 
and  Eureka  Co,  vs.  Bailey  Co.,  11  lb.,  492,  are  cited  as  sustaining 
the  proposition. 

I  can  not  assent  to  this  view.    The  cases  cited  onlj  go  to  the  point 
that  a  patent  cannot  be  collaterally  attacked  on  the  ground  that  the 
extension  and  re-issue  of  the  patents  in  question  had  been  procured 
by  fraud.     It  was  held,  that,  if  the  patents  themselves  were  to  be 
avoided  on  the  ground  of  fraud  in  their  issue,  the  patents  being  other- 
wise good,  it  must  be  done  by  a  direct  proceeding  in  equity  to  vacate 
them.     That  is  an  entirely  different  question  from  the  one  now  pre- 
sented.   The  proceeding  before  the  Commissioner  to  obtain  protec- 
tion for  a  trade-mark  under  the  Act  of  Congress  is  purely  ex  parte. 
Other  parties  have  no  notice,  actual  or  constructive.     They  have  no 
opportunity  to  be  heard,  and  their  rights  can  not  be  thus  conclusively 
determined  in  a  proceeding  to  which  they  are  in  no  sense  parties. 
The  certificate  of  the  Commissioner  of  Patents,  I  take  it,  can  have 
no  more  conclusive  effect  as  to  the  rights  of  third  persons,  than  a 
patent  issued  under  the  Patent  Laws  by  the  same  Commissioner  of 
Patents.    The  Commissioner  in  such  cases  is  required  to  investigate 
the  claim  to  the  patent,  and  to  determine  whether  the  subject  of  the 
application  is  patentable;    whether  the  applicant  is  the  inventor; 
whether  it  is  new,  and  useful,  etc.     While  the  patent  is  held  to  be 
prima  facte   evidence,  that  the  machine  is   new  and  useAil,  it  is 
no  where  held  to  be  conclusive,  on  these  points,  or  upon  the  point 
whether  the  machine  or  device  or  article,  is  the  proper  subject  of  a 
patent.    On  the  contrary,  in  every  day  practice  in  the  coarts  in  patent 
cases,  the  very  questions  most  frequently  considered  and  determined, 
are,  whether  the  thing  patented  is  patentable;  whether  it  is  new,  or 
useful,  etc.,  and  in  the  very  cases  cited  to  sustain  complainants'  posi- 
tion, the  Court  determined  questions  as  to  the  patentability  of  the 
articles  involved  in  the  patent.     If  the  principle  contended  for  could 
be  maintained,  there  is  not  a  barrel  or  package  of  any  kind  in  use  in 
mercantile  transactions,  which  could  not  be  appropriated  as  a  trade- 
mark, no  matter  how  long,  or  how  generally  it  had  been  in  use,  if  a 
party  could,  in  an  ex  parte  application,  by  any  representation,  fraud, 
or  other  means,  once  procure  it  to  be  registered,  and  the  certificate 
issued;   for  this  would  be  conclusive  upon  all  the  world,  upon  the 
points  that  it  could  become  a  trade-mark,  and  that  the  applicant  was 
the  first  to  appropriate  and  use  it,  for  that  purpose. 

This  point,  in  my  judgment,  must  be  determined  against  the  com- 
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This  brings  ns  to  the  great  and  highly  important  qaestion^  whether 
a  barrel  of  peculiar  form  and  dimensions,  without  any  marks,  sym- 
bols or  devices  of  any  kind  impressed  upon  it,  or  connected  with  it, 
caD^  in  fact,  and  in  law,  become  a  trade-mark,  or  a  substantive  part 
of  a  trade-mark,  so  as  to  invest  the  claimant  with  an  exclusive  right 
to  use  it.  It  will  be  observed,  that  the  statute  under  which  the  claim 
is  made,  does  not  define  the  term  "trade-mark,"  or  say  of  what  it 
shall  consist.  The  term  is  used  as  though  its  signification  was  al- 
ready known  in  the  law.  It  speaks  of  it  as  an  already  existing 
thing,  and  protects  it  as  such.  The  thing  to  be  protected  must  be  an 
existing  lawful  "trade-mark,"  or  something  that  may  then  for  the  first 
time  be  adopted  as  a  lawful  trade-mark,  independent  of  the  statute. 
There  must  be  a  lawful  trade-mark  adopted  without  reference  to  the 
statute;  and  then,  by  taking  the  prescribed  steps,  that  trade-mark  so 
already  created  and  existing,  may  receive  certain  further  protection 
under  the  statute.  This  is  apparent  from  the  language  of  the  seventy- 
seventh  section,  which  speaks  of  parties  "who  are  entitled  to  the 
exclusive  use  of  any  lawful  trade-mark,  or  who  intend  to  adopt  and 
use  any  trade-mark  for  exclusive  use,"  etc.;  and,  by  the  seventy- 
ninth  section,  which  forbids  the  Commissioner  to  receive  and  record 
any  proposed  trade-mark  which  is  not,  and  can  not  become  a  lawful 
trade-mark.  It  does  not  say  what  shall  constitute  a  lawful  trade- 
mark. We  must,  therefore,  go  to  the  law  of  the  land,  outside  of  this 
statute,  to  ascertain  what  m,  or  what  may  become  a  lawful  trade-mxtrh; 
for  the  statute  leaves  the  definition  of  a  trade-mark  to  the  law  as  it 
before  stood.  The  definition  of  a  trade-mark  given  by  Mr.  Upton  is 
as  follows,  to-wit:  "A  trade-mark  is  the  name,  symbol,  figure,  letter, 
form,  or  device,  adopted  and  used  by  a  manufacturer  or  merchant,  in 
order  to  designate  the  goods  that  he  manufactures,  or  sells,  and  dis- 
tinguish them  from  those  manufactured  or  sold  by  another;  to  the 
end  they  may  be  known  in  the  market,  as  his,  and  thus  enable  him 
to  secure  such  profits  as  result  from  a  reputation  for  superior  skilly 
industry  or  enterprise."     (Upton  on  Trade-marks,  p.  9.) 

This  is  a  good  general  definition,  broad  enough  in  its  terms,  prob- 
ably, to  cover  every  case  to  be  found  in  the  books,  but  it  would  not, 
alone,  perhaps,  be  sufficient  as  a  test  by  which  every  individual 
claim  of  a  device  as  a  proper  trade-mark  can  be  tried  and  determined| 
without  looking  into  the  cases  from  which  the  definition  is  compiled, 
to  see  what  names,  symbols,  figures,  letters,  forms  and  devices  have 
been  recognized  and  protected  as  trade-marks.    The  words  "forms/' 
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and  ^^device/'  for  instance,  are  very  broad  terms,  and  they  might  in 
a  general  and  comprehensive  sense,  embrace  the  form  of  a  barrel,  or 
package,  or  the  article  of  merchandise  itself  sold.     But  the  words  of 
definition  are  all  used  in  connection  with  the  word,  ^'mark,''  and  the 
word  mark,  in  its  first,  and  nsaal  signification  is  defined  in  Webster 
to  be,  ^a  visible  sign,  made  or  left  upon  any  thing;   a  line,  point, 
stamp,  figure,  or  the  like,  drawn  or  impressed,  so  as  to  attract  the 
attention,  and  carry  some  information,  or  intimation ;  a  token,  a  trace/' 
And  some  such  mark  used  in  connection  with,  impressed,  cut  or 
stamped  upon,  or  attached  to  the  article  manufactured,  or  sold,  in  the 
ordinary  course  of  trade,  embraces  the  usual  and  ordinary  idea  of  a 
"trade-mark/' .  The  primary  and  the  sole  object  of  the  trade-mark 
is,  to  distinguish  the  goods  as  being  a  particular  manufacture,  or  as 
belonging  to  a  particular  party.     It  is  cut,  stamped,  engraved,  im- 
pressed upon,  and  attached,  or,  in  some  way  appended  to  the  goods, 
the  vessel  containing  them,  or  the  covering  wrapped  around  the  goods 
for  this  sole  purpose.    The  object  of  using  a  barrel,  bcbc,  or  other 
package,  is  to  contain,  carry,  protect  and  preserve  the  goods,  or  for 
their  convenient  handling,  and  form  of  some  kind  and  dimensions 
are  essential  in  a  box,  barrel,  or  package,  without  which  it  can  have 
no  existence.    But  the  size  or  shape  of  the  barrel,  box,  or  package, 
can  scarcely  be  considered  a  mark,  nor  can  that  be  the  sense  in  which 
the  terms  "form"  or  '^device"  are  used  when  employed  as  a  definition 
of  a  mark,  used  for  purposes  of  trade.     So  general  is  the  idea  that 
the  symbol,  figure,  letter,  form,  or  device,  used  for  a  trade-mark, 
must  be  a  mark,  impressed,  cut,  engraved,  stamped,  cast  upon,  or  in 
some  way  wrapped  around  or  appended  to  the  article  or  the  package, 
as  something  independent  of  the  article  itself,  or  the  package  used  to 
contain  it,  that  it  is  carried  into  the  statutes  of  some  States,  where  it 
is,  doubtless,  only  intended  to  adopt  the  common  law  definition. 

Thus,  in  the  statute  of  California,  the  language  used  is,  "any  pecu- 
liar name,  letters,  marks,  devices,  figures,  or  other  trade-mark,  or 
name,  cut,  stamped,  cast,  or  engraved  upon,  or  in  any  manner  attach- 
ed to,  or  connected  with,  any  article,  or  with  the  covering  or  wrap- 
ping thereof,  manufactured,  or  sold,"  etc.  This  indicates  that  it  was 
not  supposed  that  the  barrel,  package,  covering  or  wrapping  them- 
selves, which  are  used  for  another  purpose  could  properly  be  used  as 
a  trade-mark,  but  that  the  trade-mark  must  be  some  mark  of  the 
kind  indicated  in  some  way,  impressed,  cut,  cast  upon,  or  connected 
with,  such  package,  covering,  etc,  or  the  article  itself. 


Becent  American  Decmona.  135 

The  complainants  in  this  case,  prior  to  the  passage  of  the  Act  of 
Congress  in  question,  filed  their  trade-mark  in  the  office  of  the  Sec- 
retary of  State,  of  California,  and,  in  so  doing,  they  omitted  the  bar- 
rel as  a  part  of  their  trade-mark,  although  it  had,  long  before  that 
time,  been  adopted  and  used  by  them  in  their  California  trade.  The 
reason  assigned  for  this  omission  by  their  counsel,  on  the  argument 
of  this  cause,  in  answer  to  the  suggestion  that  the  omission  consti- 
tuted an  abandonment  of  the  barrel,  was,  that,  under  this  statute  of 
California,  they  could  not  adopt  the  barrel  as  a  trade-mark,  for  that 
the  trade-mark,  under  the  Act,  must  be  cut,  engraved,  stamped,  im- 
pressed, cast,  etc.,  on  the  barrel,  package,  etc.;  and  this,  I  apprehend, 
is  the  true  idea  of  a  tradivmark  at  common  law  with  respect  to  this 
point. 

I  have  examined  with  care,  a  large  number  of  cases  involving  in- 
fringements of  trade-marks,  including  all  the  recent  cases  which  I 
have  been  able  to  find,  so  far  as  they  bear  upon  the  question  in  hand. 
It  would  be  an  arduous  and  unprofitable  task  to  comment  upon  them 
all,  and  I  shall  content  myself  with  stating  briefly,  the  result  of  my 
examination. 

In  every  case  there  was  a  tvade-mark  proper,  such  as  is  indicated  in 
this  opinion,  embracing  some  name,  symbol,  figure,  letter,  form  or 
device,  cut,  stamped,  cast,  impressed  or  engraved  upon,  blown  into  or 
in  mme  manner  attached  to  or  connected  with  the  article  manufac- 
tured or  sold,  or  the  package  containing  it,  or  the  covering  or  wrap- 
ping thereof.  When  the  vessel  containing  the  article  was  of  glass, 
iron  or  other  metal,  whether  of  peculiar  shape  or  dimensions  or  not, 
the  trade-mark  proper,  was  often  blown  or  cast  in  the  vessel — some- 
times on  a  shoulder,  sometimes  into  the  body  of  the  vessel.  There 
are  various  ways  of  impressing  upon,  or  connecting  with  the  vessel, 
package  or  article,  the  mark;  but  there  always  was  a  mark  in  fact, 
other  than  the  shape  or  size  of  the  vessel  or  package.  I  find  no  case 
where  the  vessel,  box,  package,  or  whatever  contained  the  article,  has 
been  held  to  constitute  a  trade-mark  by  reason  of  its  peeuliarfomi  or 
dimtMions,  independent  of  any  symbol,  figure  or  device,  impressed 
upon  or  connected  with  it,  for  a  trade-mark.  I  find  no  case  where 
the  use  of  a  package  of  peculiar  form  and  dimensions  has  been  re- 
strained without  having  imprinted  upon,  or  connected  with  it,  some 
other  symbol,  word,  letter  or  form,  adopted  as  a  trade-mark.  There 
are  numerous  cases  where  the  use  of  a  bottle  or  other  package,  having 
upon  it  the  device  adopted  as  a  trade-mark,  has  been  enjoined ;  but 
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I  find  none  restraining  the  ase  of  the  bottle^  vessel  or  package  with- 
out the  device  impressed  upon  or  connected  with  it. 

A  manuscript  copy  of  a  recent  decree  rendered  by  the  Court  of 
Chancery,  at  Louisville,  Kentucky,  in  the  ease  of  Wilder  vs.  Wilder, 
has  been  furnished  me  by  complainants'  counsel,  as  a  case  in  point. 
But  in  that  case,  the  defendants  were  restrained  from  selling  ^any 
preparation  or  compound  under  the  name  and  style  of  ^J.  B.  Wilder 
&  Co.'s  Stomach  Bitters,'  printed,  stamped  or  engraved  upon  the  boir- 
ties,  labels,  wrappers,  covers,  booces  or  packages  thereof.  Also,  from 
using  the  bottle  herein  exhibited,  marked  ^  B.  2,'  and  from  imitating 
or  causing  to  be  imitated,  in  any  manner,  either  the  bottle  or  label  of 
the  plaintiff  herein  marked  respectively,  'A.  and  B.' '' 

This  case  does  not  appear  to  be  in  any  respect  inconsistent  with 
the  view  indicated.  Here  was  a  trade-mark  proper  in  connection 
with  the  bottle,  and,  as  the  court  restrained  defendants  from  selling 
the  compound  in  connection  with  the  trade-mark,  "printed,  stamped 
or  engraved  upon  the  bottles,''  doubtless,  the  complainant's  bottles  re- 
ferred to  as  exhibits  in  that  case,  had  the  trade-mark  impressed  upon, 
or  blown  into  the  bottles;  and  this  being  so,  it  would  be  impossible 
to  use  those  bottles  without  their  having  the  trade-mark  on  them, 
and  therefore,  also  using  the  trade-mark  itself.  The  trade-mark,  in 
such  cases,  constitutes  a  part  of  that  particular  bottle.  If  this  is  not 
the  true  state  of  facts,  then  the  copy  of  the  decree  furnished  me  does 
not  show  what  the  exact  case  is.  At  all  events,  it  does  not  appear 
to  be  an  exception  to  the  general  rule  above  stated.  There  are  nu- 
merous cases  where  the  use  of  a  particular  bottle  or  package  has  been 
restrained,  when  the  bottle  or  package  had  the  trade-mark  impressed 
upon,  or  blown  into  its  structure,  making  it  a  part  of  the  package 
itself,  and  it  was  necessary  to  include  the  particular  description  of 
bottle  in  order  to  restrain  the  use  of  the  trade-mark  indelibly  im- 
pressed upon  it.  But,  as  before  stated,  I  find  no  instance  where  the 
use  of  a  bottle,  vessel  or  package  of  a  peculiar  form  and  size,  has  been 
enjoined,  with  the  trade-mark  of  the  complainant,  or  colorable  imita- 
tion thereof,  used  upon,  or  connected  with  it,  omitted. 

Doubtless,  a  bottle,  vessel  or  package  of  a  peculiar  form,  may  be 
used  as  auxiliary  to  the  trade-m  ark  proper,  and  may  be  of  use  in 
solving  a  question  of  intent  of  a  party,  in  imitating  or  using  an 
evasive  simulation  of  another's  trade-mark.  As,  for  instance,  a  party 
may  adopt  a  trade-mark,  and  imprint  upon  it,  or  connect  with  it,  the 
package  of  peculiar  shape,  containing  the  articles  of  his  manufacture 
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Another  party  might  make  a  colorable  simulation  of  the  trade-mark 
so  ased,  but  so  different  as  to  render  it  doubtful^  upon  a  mere  inspec- 
tion of  the  simulation  of  such  mark  alone,  whether  it  was  intended 
to  be  an  imitation  or  not^  or  whether  it  would  be  likely  to  mislead 
the  public.  But  if  the  imitator  should,  in  addition  to  this^  use  the 
peouliar-fihaped  package  adopted  by  the  party  entitled  to  the  trade- 
mark, and  impress  upon  or  connect  with  it  the  simulation  of  the 
trade-mark,  all  doubt  as  to  the  intention  and  the  effect,  would  at  once 
vanish.  In  this  view,  a  peculiar  package  might  be  a  valuable  auxil- 
iary to  the  trade-mark,  although  it  could  not,  of  itself  alone,  consti- 
tute a  lawful  trade-mark,  or  a  substantive  part  of  a  lawful  trade- 
mark. But  its  use  would  be  in  aiding  to  determine  the  character 
and  effect  of  a  colorable  imitation  of  the  trade-mark  proper,  and  the 
use  of  the  imitation,  or  the  simulated  trade-mark,  or  the  use  of  the 
package  with  such  simulation  connected  with  it,  would  be  the  thing 
restrained.  In  this  case  there  is  no  pretense  that  there  is  any  imita- 
tion or  colorable  simulation  of  the  marks  and  brands  upon  the 
package  or  barrel.  The  use  of  the  barrel,  with  a  simulation  of  the 
complainant's  trade-mark  impressed  upon  it,  would,  doubtless,  be  re- 
strained. But  to  extend  the  privilege  of  trade-mark  to  the  barrel  in 
question  alone,  without  having  impressed  upon,  or  in  any  way  con- 
nected with  it,  any  of  the  words,  symbols  or  devices  claimed  and 
used  by  the  complainants  as  a  part  of  their  trade-mark,  or  any  col- 
orable imitation  of  it,  would,  in  my  judgment,  be  to  go  further  than 
any  case  heretofore  decided,  and  extend  the  privileges  of  trade-mark 
to  subjects  not  recognized  by  any  established  legal  principles  appli- 
cable to  the  subject.  After  a  careful  examination  of  the  question, 
my  conclusion  is,  that  the  barrel  in  question,  without  any  other 
marks  or  symbols,  is  not,  and  that  it  can  not  become,  a  lawful  trade- 
mark, or  a  substantive  or  integral  part  of  a  lawful  trade-mark,  and 
that  complainants  have  no  exclusive  right  to  its  use  as  such. 

The  result  is,  that  complainant's  bill  must  be  dismissed  with  costs^ 
and  it  is  so  ordered. 
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CHANCERY  COURT  NEW  JERSEY. 


[October,  1871.] 


BLACK  ET,  AL.  vp.   THE   UNITED   COMPANIES  OF  NEW  JERSEY. 

1.  Hiat  the  act  of  1870  give9  authority  to  the  United  Companies  to  Uaae  to  a  eorponUion  of 

another  State. 
%  Thai  their  works  form  both  connected  and  continuous  lines  wi/h  the  works  of  the  proposed 

lessee, 

3.  That  the  directors  of  these  companies  have  power  to  sdl^  or  otherwise  dispose  of,  all  ths 

property  of  the  companies,  except  the  roads  and  canal  and  (he  franchises  granted^  fpitk- 
out  the  consent  of  the  State  or  of  aU  the  stockholders, 

4.  Thai  they  have  power,  by  consent  of  the  States  and  of  a  majority  of  the  stockholders,  or  of 

any  other  proportion  required  by  hw,  to  sell  or  lease  or  otherwise  diqtose  of  theae  worke^ 
or  to  abandon  them, 

5.  That  a  lease  made  by  virtue  of  such  authority  is  within  ihepower  delegated  to  the  dtrecf- 

orsy  and  that  there  is  in  their  charters  no  express  or  implied  contract  violated  by  it,  and 
therefore  the  act  authorizing  it  is  not  unconstitutional, 

6.  That  the  purpose  for  which  these  works  are  leased — the  benefit  and  advantage  (^extended 

public  highways,  controlled  and  operated  by  one  head,  for  regular  and  easy  eommunioa^ 
tionfrom  and  through  New  Jersey  and  other  States — is  evidently  a  public  use  for  which 
property  may  be  taken  on  compenaaiion, 

7.  Thai  even  if  the  Directors  have  not  power  to  lease  for  a  term,  so  as  to  bind  the  stockholders 

or  their  successors,  thai  the  leasing  and  delivering  the  works  to  the  lessees  with  a  stipula- 
tion and  obligaiion  to  have  the  shares  of  dissenting  stockholders  valued  and  paid  for,  is 
not  taking  propeiiy  without  first  making  compensation, 
S,  That  the  Pennsylvania  BaUroad  Company,  the  proposed  lessee^  has,  by  its  charier  and 
supplements,  and  the  public  laws  of  Pennsylvania,  as  construed  by  the  courts  of  VhU 
State,  power  to  take  this  lease  and  biiid  Uself  toaUits  stipulattons, 

Zabriskie,  Ch. — The  complainants  in  this  case  are  stockholders  in 
the  three  corporations  who  are  the  defendants.  The  object  of  the 
bill  is  to  restrain  these  corporations  from  executing  a  contemplated 
contract  with  the  Pennsylvania  Railroad  Company,  by  which  the 
works  of  the  defendants  are  to  be  leased  to  that  Company  for  999 
years,  for  an  annual  rent  of  10  per  cent,  on  the  amount  of  their  capi- 
tal stock.  The  matter  before  the  Court  is  an  application  for  a  pre- 
liminary injunction. 

The  aggr^ate  capital  stock  of  the  three  defendants  consists  of  189, 
904  shares  of  $100  each,  of  which  the  21  complainants  own  3,455 
Bhares,  being  a  little  more  than  one-fifty-fifth  of  the  whole.    The  bill  is 
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filed  for  the  benefit  of  the  complainants  and  all  other  stockholders  of 
the  defendants  who  may  join  therein. 

The  defendants  are  the  Delaware  &  Raritan  Canal  Company,  the 
Camden  &  Amboy  Railroad  Company,  and  the  New  Jersey  Rail- 
road &  Transportation  Company^  all  incorporated  by  special  charters, 
the  first  two  by  charters  passed  Feb.  4,  1830.    They  were  consoli- 
dated by  an  act  passed  Feb.  15, 1831,  and  have  since  been  commonly 
known  by  the  appellation  of  the  Joint  Companies.     In  their  busi- 
ness affairs  and  in  legal  proceedings,  the  joint  name  was  retained  and 
their  affairs  were  managed  by  a  joint  board  composed  of  the  directors 
elected  by  each  company  according  to  its  charter.     The  charter  of 
the  New  Jersey  Railroad  Company  was  passed  March  7,  1832,  and  it 
was  consolidated  with  the  joint  companies  by  virtue  of  an  act  of  the 
L^lature  authorizing  it,  passed  February  27,  1867,  confirming  an 
agreement  made  on  the  first  day  of  that  month.     By  this  they  were 
only  consolidated  in  interest,  the  stock  and  corporate  existence  of 
each  remaining  as  before,  but  were  governed  by  a  joint  board,  com- 
posed of  the  directors  of  all.     They  have  since  been  commonly  known 
by  the  name  of  the  United  Companies  of  New  Jersey,  but  have  not 
adopted  or  assumed  a  corporate  name  for  the  consolidated  companies, 
as  authorized  by  the  act.    The  Canal  Company  was  authorized  to 
construct  a  canal  from  the  Delaware  to  the  Raritan,  and  a  feeder  to 
supply  it  with  water  from  the  Delaware.     The  Camden  &  Aiiaboy 
Bailroad  Company  were  authorized  to  construct  a  railroad  from  the 
Delaware,  opposite  Philadelphia,  to  Raritan  Bay,  with  steamboats  at 
both  extremities  to  convey  passengers  and  freight  from  the  city  of 
^ew  York  to  the  city  of  Philadelphia,  so  as  to  "perfect  a  complete 
line  of  communication  from  Philadelphia  to  New  York."     It  was 
authorized  after  the  main  road  was  completed  to  construct  a  lateral 
road  from  the  main  road  to  the  Delaware  at  Bordentown.    The  New 
Jersey  Railroad  Company  were  authorized  to  construct  a  railroad 
from  some  point  in  the  city  of  New  Brunswick  to  the  Hudson  River, 
opposite  the  city  of  New  York,  with  power  to  construct  a  branch  to 
any  ferry  on  that  river  opposite  the  city. 

In  the  act  of  1831,  to  consolidate  the  joint  companies,  it  was  pro- 
vided that  any  stockholder  of  either,  who  dissented,  should  be  paid 
back  the  price  of  his  stock  with  interest — neither  work  being  then 
constructed.  And  in  the  act  of  1867,  to  consolidate  the  United  Com- 
panies, it  was  provided  that  each  dissenting  stockholder  should  be 
paid  the  value  of  his  stock,  to  be  appraised  by  Commissioners. 
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The  joint  companies,  by  an  act  passed  March  15, 1837,  were  au- 
thorized to  construct  a  railroad  from  the  south-westerly  end  of  the 
New  Jersey  Railroad  in  the  city  of  New  Brunswick  to  Trenton,  and 
thence  to  connect  with  their  road  at,  or  south  of,  Bordentown,  with  a 
spur  to  the  Trenton  Delaware  Bridge.  This  act  made  no  provision 
for  dissentient  stockholders.  In  1835,  the  joint  companies,  by  an 
agreement  with  the  Trenton  Delaware  Bridge  Company,  of  which 
they  owned  a  majority  of  the  stock,  were  allowed  to  lay  rails  upon 
the  bridge  over  the  Delaware,  at  Trenton,  and  to  use  it  for  their 
traina  And  in  1836,  they  made  an  agreement  with  the  Philadelphia 
and  Trenton  Railroad  Company,  whose  road  ran  from  the  west  end 
of  that  bridge  to  Philadelphia,  by  which  that  road  was  used  as  part 
of  the  line  of  the  joint  companies  to  Philadelphia,  and  by  which 
the  clear  profits  of  these  three  companies  should  be  divided  among 
all  the  stockholders,  share  and  share  alike. 

The  joint  companies  constructed  a  canal  from  the  Delaware  to  the 
Hudson,  a  railroad  from  Camden  through  Borden  town  to  South  Am- 
boy,  and  provided  steamboats  at  either  end,  to  New  York  and  Phil- 
adelphia, so  as  to  make  a  complete  line  of  communication  from  one 
city  to  the  other,  and  also  a  railroad  from  the  western  extremity  of 
the  New  Jersey  Railroad  in  New  Brunswick  through  Trenton  to 
Bordentown,  with  a  spur  to  the  Trenton  Bridge,  and  laid  rails  on 
that  bridge  to  connect  with  the  Philadelphia  &  Trenton  Railroad. 
The  New  Jersey  Company  constructed  its  road  from  the  west  bound- 
ary of  New  Brunswick  to  the  Hudson,  at  Jersey  City,  near  the  ferry 
of  the  Jersey  associates,  but  did  not  construct  a  branch  to  any  other 
ferry.  These  works  were  all  completed  as  required  by  the  acts  au- 
thorizing them. 

In  this  manner,  beside  the  canal  from  the  Delaware  to  the  Rari- 
tan,  three  complete  lines  of  communication  between  New  York  and 
Philadelphia  were  perfected.  One  from  New  York  to  Amboy  by 
steamboat,  from  Amboy  to  Camden  by  rail,  and  from  Camdeu  to 
Philadelphia  by  steamboat.  The  second  from  Jersey  City,  through 
Newark  and  New  Brunswick,  to  Trenton,  and  over  the  Trenton 
Bridge  and  the  Trenton  &  Philadelphia  Railroad  into  Philadelphia. 
And  the  third  by  using  the  second  to  Trenton,  then  by  the  road  from 
Trenton  to  Bordentown,  and  passing  over  the  first,  thence  to  Phila- 
delphia. Each  of  these  lines  was  a  continuous  line  from  New  York 
to  Philadelphia. 

Each  of  these  companies  had,  with  the  authority  of  the  Legisia- 
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ture,  but  withoat  the  express  assent  of  its  stockholders^  varied  and 
changed  its  located  route^  and  constructed  branches  not  authorized  by 
its  original  charter.  And  had  purchased  stock  of  other  corporations 
deemed  auxilarj  to  its  own,  guaranteed  their  bonds,  and  leased  their 
works;  each  had  established  and  maintained  a  ferry  at  the  termina* 
tion  of  its  road  over  the  Hudson  and  Delaware  respectively,  not  for 
its  own  passengers  merely,  but  for  the  public.  And  for  this  purpose 
the  New  Jersey  Eailroad  Company  had  purchased,  at  the  cost  of 
n«irly  $500,000,  the  capital  stock  of  the  Jersey  Associates.  These 
things  were  done  sometimes  with,  sometimes  without,  special  author- 
ity of  the  Legislature,  always  without  the  express  assent  of  the  stock- 
holders. 

These  lines  were  the  only  canal  and  railroad  routes  authorized  by 
Ae  State  by  which  passengers  and  freight  coming  to  Philadelphia 
from  the  West  could  cross  the  State  to  New  York.  The  Pennsylva- 
nia Railroad  Company  owns  or  controls  the  railroads  which  are  the 
chief  means  of  communication  from  the  Western  States,  including 
California,  to  Philadelphia.  This  company  made  an  agreement  with 
the  joint  companies,  in  1863,  by  which  freight  and  passengers  coming 
over  its  road,  and  the  roads  controlled  by  that  company  to  Philadel- 
phia, should  be  carried  to  New  York  over  the  roads  of  the  joint  com- 
panies, without  change  of  cars,  and  the  fare  and  freight  received 
should  he  divided  according  to  the  distance  passed  over  the  respective 
lines. 

The  depot  and  other  terminus  accommodations  at  Jersey  City, 
barely  sufficient  for  the  proper  business  of  the  united  companies,  were 
found  inadequate  for  the  freight  business  from  the  West  which  was 
coming  over  the  Pennsylvania  Railroad.  The  united  companies,  to 
provide  for  this  need,  in  the  autumn  of  1867,  purchased  of  the  owners 
the  Harsimus  Cove  property  of  Jersey  City,  extending  from  South 
Second  St.  to  South  Seventh  St.,  giving  them  a  front  of  1,300  feet  on 
the  Hudson,  opposite  New  York,  and  containing  about  seventy  acres. 
This  purchase  was  made  at  the  cost  of  nearly  a  half  million  of  dol- 
lars, without  any  special  authority  from  the  Legislature,  and  without 
any  express  assent  of  the  stockholders. 

By  virtue  of  an  act  approved  March  30,  1 838,  the  right  of  the 
State  to  the  lands  in  this  purchase,  with  the  right  of  reclaiming  lands 
under  water,  was  conveyed  to  the  united  companies  for  the  price  of 
?50O,OOO.  This  act  authorized  them  to  construct  a  branch  road  from 
this  property  to  the  New  Jersey  Railroad,  at  Bergen  Hill.    To  this 
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act  the  assent  of  the  stockholders  was  not  reqalred  or  obtained. 
And^  as  is  alleged^  the  united  companies  have  expended  about  $600,000 
in  procuring  the  right  of  way  for  the  branch  so  authorized  by  this 
act^  and  the  improvement  of  this  property  for  use  will  require  several 
millions  more. 

By  an  agreement  made  between  the  joint  companies  and  the  Penn* 
sylvania  Railroad  Company,  in  1863,  that  Company  agreed  to  con- 
struct, and  did  construct,  a  railroad,  called  the  connecting  road,  from 
the  Philadelphia  and  Trenton  Railroad  at  Frankfort,  to  its  own  road 
at  Mantua.  By  this  a  continuous  and  connected  line  of  railroad  was 
completed  from  Jersey  City  to  Pittsburg,  and  further  West,  so  that 
passengers  and  freight  could  be  transported  from  Jersey  City,  and 
also  from  Amboy,  in  the  same  cars  in  which  they  were  there  placed, 
to  Pittsburg.  The  Pennsylvania  Railroad  had  a  branch  road  to  the 
Delaware  at  the  foot  of  Washington  street,  in  Philadelphia;  and  the 
joint  companies  connect  with  it  there  by  a  ferry  from  the  terminus 
of  their  railroad  at  Camden. 

In  this  situation  of  their  works,  connections,  and  contracts,  the 
defendants,  jointly  with  the  Philadelphia  and  Trenton  Railroad  Com* 
pany,  agreed  with  the  Pennslvania  Railroad  Company  to  enter  into 
the  proposed  contract  with  that  Company.     The  terms  of  the  con- 
tract had  been  settled  and  agreed  upon,  and  the  joint  board  of  the 
directors  of  the  united  companies  has,  by  resolution  entered  on  its 
minutes,  directed  its  execution.     By  that  contract  the  canal^  railroads, 
and  all  the  other  property,  real  and  personal,  and  the  franchises  of 
the  united  companies,  and  the  Philadelphia  and  Trenton  Railroad 
Company,  are  leased  to  the  Pennsylvania  Railroad  Company,  for  999 
years,  for  the  annual  rent  of  $1,948,500,  being  ten  per  cent,  on  the 
capital  stock  of  the  united  companies,  and  the  4,946  shares  of  the 
capital  stock  of  the  Philadelphia  and  Trenton  Railroad  Company, 
not  held  by  the  joint  companies,  and  so  not  represented  by  their  capi- 
tal.   The  lessee  agrees  to  assume  and  perform  all  the  duties,  obliga- 
tions, contracts,  and  liabilities  of  the  lessors,  and  to  save  them  harm^ 
less  from  all  existing  or  future  claims.     The  lessors  agree  to  fnrnish 
the  lessee  with  22,250  shares  of  their  capital  stock  and  mortgage 
bonds,  on  an  executed  mortgage  for  $20,000,000,  to  the  extent  of 
about  $4,000,000  more  than  is  required  to  pay  their  debts  now  ma- 
turing, such  stock  and  excess  of  bonds  to  be  used  in  the  improvement 
and  development  of  Harsimus  Cove,  and  to  be  advanced  in  install- 
ments after  the  amount  of  the  installment  had  been  expended.     The 
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lessee  is  to  keep  the  works  in  repair^  and  the  contract  contains  a 
clause  for  re-entry  npon  non-performance  of  any  stipulation  by  the 
lessee^  and  that  thereupon  its  estate  and  interest  shall  cease  and  be 
void.  An  act  apprQyed  March  17, 1870,  is  relied  on  as  giving  pow- 
er to  make  this  contract. 

The  act  of  1870  declares  "that  it  shall  be  lawful  for  the  united 
companies,  by  and  with  the  consent  of  two-thirds  of  the  stockholders 
of  each,  to  consolidate  their  respective  capital  stocks,  or  to  consoli- 
date with  any  other  railroad,  or  canal  company  or  companies,  in  this 
State  or  otherwise,  with  which  they  are  or  may  be  identified  in  in- 
terest, or  whose  works  shall  form  with  their  own,  connected  or  con- 
tinuous lines;  or  to  make  such  other  arragements  for  connection  or 
consolidation  of  business  with  any  such  company  or  companies  by 
agreement,  contract,  lease,  or  otherwise,  as  to  the  Directors  of  said 
Qnited  companies  shall  seem  expedient.^'  It  provided  that  any  stock- 
holder who  should  be  dissatisfied  with  such  arrangements,  and  should 
give  notice  of  his  dissatisfaction  within  three  months  after  it  should 
be  made,  should  be  paid  the  full  value  of  his  stock,  to  be  appraised 
by  commissioners  appointed  for  the  purpose. 

To  entitle  a  party  to  protection  by  injunction,  it  must  clearly  ap- 
pear that  he  has  some  right  which  is  about  to  be  violated,  as  well  as 
that  the  threatened  injury  is  irreparable  or  can  not  be  adequately 
compensated  for  by  suits  in  the  law  courts.  The  right  of  the  com- 
plainants claimed  here  is  the  right  to  have  the  works  of  the  defend- 
ants remain  under  the  present  management,  without  being  leased  or 
transferred  to  any  person  or  corporation,  at  a  fixed  rent,  instead  of 
the  possible  profits  to  be  made  by  the  management  of  the  Directors. 
The  right  of  the  complainants  to  their  stock  is  not  disputed.  The 
only  question  is  whether  this  gives  them  the  right  to  control  the  ac- 
tion of  the  Directors  and  the  majority  of  the  stockholders  in  such 
disposition  of  the  works  and  franchises.  It  is  contended  that  the 
act  of  1870  does  not  authorize  this  lease,  and  that  if  it  gives  any  au- 
thority in  this  case  this  lease  extends  to  objects  not  within  it. 

It  may  be^considered  as  settled  that  a  corporation  can  not  lease  or 
alien  any  franchise,  or  any  property  necessary  to  perform  its  obliga- 
tions and  duties  to  the  State,  without  legislative  authority. 

Beman  vs.  Rufford,  1  Sim.  N.  S.,  550;  Johnson  vs.  B.  R.  Co.,  3 
De  Gex,  McN.  and  G.,  914;  Shrewsbury  and  Birmingham  R,  R.  Co. 
\^,  North-Western  R.  R.  Co.,  6  H.  L.  C,  131;  SotUh  Ym^hhire  R. 
R.  Co.  vs.  Or.  North-  Western  R.  R.  Co.,  3  De  Gex,  McN.  and  Q., 
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676;  Michigan  and  Birkenhead  B.  R.  Co.,  5  De  Qex  and  Sn,,  562; 
Great  Midland  JB.  i2.  Co.  vs.  Eastern  Counties  R.  R.  Co.,  9  Hare, 
306;  Troy  and  Rutland  Railroad  Co.  vs.  Kerr,  14  Barb.  601;  Ohio 
and  Miss.  Railroad  vs.  Ind.  and  Cin.  Railroad,  14  Am.  Law  B^., 
733;  Lenman  vs.  Leb.  Vol.  Railroad,  6  Casey  42;  York  and  Md. 
Railroad  vs.  Winans,  17  How,,  39;  Com.  vs.  Smith,  10  Allen^  455- 
Richards  vs.  Libby,  11  Allen,  66. 

This  rule  is  founded  on  reason  and  principle,  the  franchises  grant- 
ed by  the  State  are  often  parts  of  the  sovereign  power  delegated  to 
a  subject,  and  always  privileges  to  which  other  citizens  are  not  enti- 
tled. In  these  grants  the  State  is  supposed  to  regard  the  character 
of  the  grantee,  or  the  guards  and  restrictions  placed  upon  the  corpo- 
ration, when  the  grant  is  by  a  charter  to  persons  continually  chang- 
ing by  transfer  of  stock.  In  this  case  th^  franchise  of  maintaining  a 
canal  and  railroads  across  public  highways  and  navigable  rivers,  of 
taking  tolls  and  rates  of  fare  fixed  by  themselves  without  control,  are 
with  others,  a  material  part  of  the  property  leased;  these  can  not  be 
leased  or  alienated  without  consent  of  the  State. 

The  act  of  1870  clearly  grants  the  power  to  the  United  Companies 
to  consolidate  their  own  capital  stocks,  and  to  consolidate  their  stocks 
or  business  with  any  other  connecting  railroad  in  the  State;  but  it  is 
contended  that  it  does  not  authorize  such  consolidation  or  connection 
of  business  with  any  corporation  of  another  State.  The  question 
depends  upon  the  meaning  and  effect  of  the  word  "otherwise.''  This 
is  certainly  an  inapt  word  to  designate  companies  out  of  the  State  by 
being  placed  in  opposition  to  the  words  "in  this  State.''  It  is  inapt 
because  its  proper  use  is  to  express  difference  of  means  and  manner, 
and  not  of  place.  The  word  is  used  here  in  a  way  that  admits  of  no 
change  of  place  in  the  sentence,  even  if  such  change  can  ever  be  per- 
mitted. "Companies  in  (his  Stofe"  are  one  subject  of  the  provision, 
the  word  or  plainly  denotes  that  some  other  subject  is  to  be  indicated. 
If  the  word  elsewhere  or  otherwise,  had  been  used,  it  would  have  ap- 
propriately expressed  the  meaning  intended.  The  radical  meaning 
of  the  word  otherwise,  which  is  always  a  relative  word,  is  different 
from  that  to  which  it  relates;  and  the  phrase  to  which  it  relates  in 
this  case,  both  from  location  and  sense,  is  clearly  the  words  "in  this 
State."  It  means  companies  different  firom  or  other  than  companies 
in  this  State.  This  is  the  meaning  that  I  think  would  strike  eveiy 
one  upon  the  first  reading  of  the  sentence;  but  any  one  conversant 
with  the  correct  use  of  language  would  be  struck  with  the  inappro- 
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priateness  of  this  word  to  express  the  meaning.  It  is  a  case  of  bad 
grammar^  and  not  of  doubtful  meaning.  The  maxim  ^'mala  gram" 
maUea  non  vitiai  tkaxiamy^  applies  to  statutes  as  well  as  to  deeds.  If 
a  statute  provided  ^'That  if  any  fiither  or  mother  should  chastise  a 
child  so  as  to  maim  it^  he  or  Ktr  so  doing  should  be  guilty  of  a  felo- 
ny/' a  guilty  mother  would  hardly  escape  on  the  ground  that  the 
word  Aer,  by  which  alone  she  was  included^  could  not  be  applied  to 
"be  guilty/'  because  the  rules  of  grammatical  construction  and  the 
settled  use  of  language  forbid  it.  Something  was  intended  by  the 
ose  of  this  word^  and  the  settled  rule  of  construction  requires  that 
DO  part  of  a  statute  shall  be  disregarded  if  any  effect  can  be  given  to 
it:  Jkn.  vs.  Duboisy  1  Harr.^  293.  And  where  the  intention  of  the 
Legislature  is  plain^  the  words  of  the  statute  must  be  construed  ac- 
cording to  that  intention.  No  one  can  read  this  statute^  either  in  a 
cursory  manner  or  with  deliberation  and  repeated  readings  without 
being  convinced  that  snch  was  the  intention^  and  that  the  words  used 
express  it,  although  awkwardly^  inappropriately^  and  ungrammati- 
cally. 

It  is  a  rale  of  construction^  that  all  grants  from  the  State^  and 
grants  of  franchises  and  exemptions  in  charters,  must  be  construed 
strictly  and  most  strongly  in  favor  of  the  public,  and  against  the 
grant.  The  object  is  to  protect  the  public  against  improvident 
grants,  and  grants  made  by  implication  without  clear  intention. 
And  such  grant  will  not  be  sustained  by  doubtful  words.  Ambigui- 
ty in  such  grant  vitiates  it.  But  this  rule  is  qualified  by  another — 
that  such  grant  and  the  statute  making  it  must  receive  a  reasonable 
ooQstruction,  and  not  be  so  construed  as  to  defeat  the  intention  of  the 
L^slature,  and  that  the  ambiguity  must  be  such  as  is  not  removed 
by  the  settled  rules  of  construction. 

1  Sedgw.  on  Stat.,  259  and  327;  3  Dutch,  523,  8taiA  vs.  Newark) 
3  Dutch,  76,  Wright  vs.  Carter;  2  Zabr.,  644,  Briggs  case;  Bridge 
Proprietors  vs.  Hobohen,  2  Beas.,  81;  DeL  and  Bar.  Oanal  Vo.  vs. 
Rar.  and  DeL  B.  B.  B.  Co.,  1  C.  E.  Green,  372;  Bichmond  B.  B. 
Co.  vs.  Louise  B.  B.  Co.,  13  How.,  81;  Perrine  vs.  Ches.  and  DeL 
Canal  Co.,  9  How.,  172;  Pennock  vs.  Coe,  23  How.,  132;  Bice  vs. 
RoHroad  Co.,  1  Black,  380;  PhiL  and  Erie  BaUroad  Co,  vs.  Cata- 
wiwa  Bailroad  Co.,  63  Penn.,  62  and  68. 

This  act  can  hardly  be  considered  a  grant  from  the  State,  or  to  fall 
within  the  reason  of  the  rule  requiring  strict  construction  in  all 
^ch  gnnts.  The  State  here  parts  with  bo  property,  and  creates  na 
Vol.  I.— 10 


146  Beemt  American  Dedrnxms. 

new  privilege  or  franchise  that  can  affect  the  pablic.  It  simply  per- 
mits a  new  arrangement  or  contract  as  to  privilege  and  franchises  al- 
ready granted.  It  enlarges  none.  It  clearly  allows  sach  arrange- 
ment  with  companies  in  this  State^  and  the  only  question  is  whether 
it  shall  be  allowed  with  like  companies  of  another  State. 

It  is  also  urged  that  the  Pennsylvania  Company  is  not  within  the 
purview  of  the  act;  because  their  works  do  not  form  connected  or 
continuous  lines  with  the  works  of  the  defendants.  I  think  that  the 
lines  are  both  continuous  and  connected.  The  works  of  the  Camden 
and  Amboy  Railroad  Company  extend  from  New  York  to  Philadel- 
phia. It  was  so  held  in  the  Briggs  case,  2  Zabr.,  623,  and  the  Dela* 
ware  and  Baritan  Canal  Company  vs.  the  Delaware  and  RarUan  Bay 
Bailroad  Company,  1  C.  E.  Green,  631  and  3  do.,  546.  They  extend 
to  the  foot  of  Washington  street  at  Philadelphia  to  the  railroad  of 
the  Pennsylvania  Railroad  Company.  Thus  their  works,  though 
not  their  railroads,  form  a  continuous  line.  The  road  of  the  Cam- 
den and  Amboy  Company  at  Trenton,  is  connected  at  Trenton,  is 
connected  by  three  intervening  roads  with  the  Pennsylvania  Rail- 
road. They  are  not  continuous;  that  implies  without  interval  or 
interruption.  Railroads  can  be  connected  either  directly  or  by  in- 
tervening roads.  The  provisions  of  the  acts  of  Pennsylvania  show 
this;  their  phrase  is,  "connected  directly  or  by  intervening  roads." 
In  either  way  they  are  connected,  if  directly  connected  they  are  also 
continuous.  And  the  fact  that  this  act  uses  the  word  connected  af- 
ter continuous,  for  the  obvious  purpose  of  adding  something  to  the 
extent  of  the  provision  shows  that  the  intention  was  to  include  roadd 
connected  not  directly,  but  by  some  intervening  or  connecting  road. 

It  is  also  urged  that  the  means  proposed  are  beyond  the  powers  in 
the  statute;  that  the  authority  is  to  lease,  but  that  the  proposed  lease 
for  999  years  is,  in  reality  and  substance,  a  sale,  though  in  name  a 
lease.  This  term  is,  no  doubt,  practically  equivalent  to  the  fee,  but 
it  differs  radically  from  a  sale,  because  it  is  for  rent  reserved  during 
the  term,  with  power  of  re-entry.  The  distinguishing  feature  of  a 
aale  is  that  it  is  for  a  consideration  paid,  and  extinguishes  all  right 
to  the  property.  This  is,  in  substance,  as  well  as  in  form,  a  lease. 
The  act  of  1870  is,  in  my  opinion,  authority  by  the  State  to  make 
the  proposed  contract  and  lease.  The  complainants  further  insist 
that  even  if  the  act  authorizes  the  making  of  this  contract,  as  far  as 
the  State  is  concerned;  yet  that  against  them  it  is  invalid,  as  it  im- 
pairs the  obligation  of  a  contract  existing  between  them  and  the  de- 
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fendants,  arising  oat  of  the  charters  and  their  sabscription  to  the 
stock;  this  contract  they  claim  to  be,  that^the  roads  and  canal  shall 
he  maintained  and  operated  by  directors  chosen  by  the  stockholders 
for  their  benefit,  and  the  vrhole  net  profits  divided  among  them  as 
dividends;  and  that  this  contract  continues  without  limit  of  time,  un- 
less every  stockholder  shall  consent  to  change  or  terminate  it.  It  is 
settled  that  a  charter  without  reservation  of  the  power  of  repeal,  is  a 
contract  between  the  State  and  the  corporators,  which  can  not  be  alter- 
ed without  their  consent.  It  is  also  settled  by  many  decisions  that  a 
corporation  can  not  use  the  capital  stock  of  the  company  for  any  en- 
terprise substantially  different  from  that  authorined  by  the  charter,  as 
the  stock  is  subscribed  and  paid  in  for  that  purpose,  and  that  only, 
which  raises  a  contract  not  to  apply  it  to  any  other;  and  that  when 
persons  enter  into  partnership  or  become  incorporated  for  a  specified 
object  or  business,  and  the  articles  or  charter  stipulate  that  the  busi- 
ness is  to  be  continued  for  a  time  specified,  that  the  business  can  not  be 
abandoned  within  tiiat  time  except  by  the  consent  of  all  the  part- 
ners ot  stockholders. 

See  ZJkridde  vs.  Hack.  A  N.  F.  Railroad  Co.,  3  C.  E.  Green,  178, 
and  the  authorities  there  cited. 

There  is  no  case  that  holds  that  a  majority  of  corporators  where  a 
time  is  not  specified  for  which  the  enterprise  must  be  continued,  may 
not  abandon  the  enterprise,  and  sell  out  the  property  of  the  company. 
The  dictum  of  Parker  Master,  in  Kean  vs.  Johndon,  1  Stockt.,  413, 
is  the  only  authority  which  I  find  in  support  of  the  doctrine.  The 
dictum  in  my  own  opinion,  in  Zabriskie  vs.  The  Hack.  R.  R.  Co.,  3 
C.  E,  Green,  193,  that  a  single  stockholder  can  prevent  all  others 
from  changing  or  abandoning  the  work,  must  be  taken  with  the 
qualification  annexed  to  it  in  the  former  part  of  that  opinion,  p.  183 — 
that  is,  "where  they  become  members  of  a  corporation  for  definite 
purposes,  specified  in  their  charter,  and  for  a  time  settled  by  it." 
The  case  of  NatuBch  vs.  Irving,  cited  in  Kean  vs.  Johmton,  does  not 
support  the  position.  The  complainant  there  held  a  life  policy  in  a 
life  insorance  company,  by  which  he  became  a  member.  This  was  a 
contract  that  the  company  should  continue  until  his  death.  Lord 
Eldon  held  that  they  could  not  add  marine  insurance  to  the  business 
against  his  will,  while  the  partnership  continued,  nor  compel  him  to 
retire,  by  indemnifying  him  or  by  valuing  his  policy  and  paying  it 
off.  Nor  does  the  opinion  of  Chancellor  Kent,  in  Livingston  vs. 
Lynch^  4  J.  C,  R.,  573,  sustain  it    There  the  partnership  was  stipu- 
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lated  to  continue  as  long  as  Fulton's  exclusive  right  continaed,  and 
it  was  held  thai  a  majority  could  not  change  the  essential  provisions 
of  the  articles  of  partnership.  Gough  and  Angell^  in  the  section  re- 
ferred to,  and  Binihey^s  Casey  3  Bland.,  ch.  142,  simply  state  that 
there  is  little  doubt  that  a  court  of  equity,  In  a  proper  case  made, 
would  restrain  the  disposition  of  the  property  of  a  corporation  for 
other  than  corporate  purposes.  This  refers  to  a  disposition  of  the 
whole  property,  during  the  continuance  of  a  corporation,  and  not  to 
an  abandonment  of  the  enterprise  by  the  vote  of  a  majority .  The 
reasoning  of  all  these  authorities  is  based  upon  the  law  of  partner* 
ship;  by  that  law,  when  there  is  no  definite  time  fixed  for  the  dura- 
tion of  a  partnership,  it  is  a  partnership  at  will,  and  may  be  ended 
by  any  partner  at  his  will. 

Story  on  Partnership,  §§  269  and  370,  Collyn  B.  r.,  ch.  2,  §2.  And 
this  was  the  doctrine  of  the  civil  law.  Pothier  Pand.  Lib.  17,  til. 
y.  n.  64 ;  1  Domat  Civ.  Law,  §§  802  and  803. 

Being  incorporated  for  a  specified  object  without  any  specified  time 
for  the  continuance  of  the  business  is  no  contract  to  continue  it  for* 
ever,  any  more  than  articles  of  partnership  without  stipulation  as  to 
time.  There  is  no  reason  why  it  should  be  construed  into  such  a 
contract.  Such  is  not  implied  by  the  charter.  And  a  doctrine  that 
all  the  stockholders  but  one  may  be  compelled  to  continue  a  business 
which  they  find  undesirable  and  unprofitable,  and  wish  to  abandon, 
is  so  unreasonable,  and  unjust,  that  it  will  not  be  held  to  arise  by 
implication,  unless  that  implication  is  a  necessary  one. 

The  Supreme  Court  of  Pennsylvania,   held  in   Lauman  vs.  The 

Lebanon  Valley  B.  B.  Co.,  (30  Penn.,  C.  Casey,  142,)  that  private 

corporations  can,  by  a  vote  of  the  majority,  abandon  their  enterprise, 

and  sell  their  property,  and   that  such  sale  violates  no  contract.     In 

their  opinion  they  say,  '^If  there  has   been  anything  in  the  relation 

existing  between  the  corporation  and  its  members  that  prevents  a 

sale,  then  a  more  serious  difficulty  is  presented.     For  if  there  is,  it 

must  be  a  part  of  the  contract  of  association,  and  can  not  be  changed 
by  the  Legislature.     But  is  there? 

^'The  Charter  contains  the  terms  of  the  contract,  and  in  it  we  dis- 
cover no  provision  of  this  kind.  Can  we  regard  it  as  implied  or  in* 
volved  in  the  nature  of  such  a  contract?  We  do  not  think  so,  for 
property  in  itself  is  essentially  alienable,  and  the  right  of  alienation 
is  essential  to  complete  ownership.^' 

The  Court  further  hold  that  a  dissenting  stockholder  can  not  be 
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forced  into  a  new  enterprise  or  to  take^  as  compensation  for  his 
shares,  stock  in  a  new  company  or  a  company  into  which  the  old  one 
is  consolidated.  They  hold  that  there  are  two  contracts,  one  with 
the  Legislature,  which  it  can  dispense  with,  the  other  between  the 
stockholders  as  to  what  object  they  will  enter  into,  and  that  this  can 
not  be  altered  by  the  Legislature.  They  say,  '^It  is  the  nature  of 
his  contract  with  his  associates  by  which,  under  legislative  authority, 
they  constitute  themselves  into  a  corpomtion,  that  it  is  dissoluble, 
and  that  upon  its  dissolution  the  rights  and  property  shall  be  dis- 
tributed among  the  members ;''  and,  again,  ''a  railway  corporation 
may  by  legislative  consent  abandon  its  franchises  as  conservators  of  a 
highway." 

In  that  case  the  Legislature  had  omitted  to  provide  any  compensa- 
tion for  shareholders,  except  the  stockholders  of  the  new  company 
sapposing  the  change  so  beneficial  that  none  would  dissent.  Yet  the 
Court  held  that  the  change  might  be  made  by  the  directors,  upon 
giving  security  to  dissenting  stockholders,  to  pay  them  the  value  of 
their  stock,  to  be  appraised  by  commissioners. 

In  Gratz  vs.  Pennsylvania  RiUroad  Company^  and  Sunbury  and 
Erie  BaUroad  Company,  in  the  same  court,  the  complainant,  who 
was  a  stockholder  in  both  companies,  applied  for  an  injunction 
against  the  lease  of  the  road  and  franchises  of  one  company  to  the 
other  for  nine  hundred  and  ninety-nine  years,  a  lease  authorized  by 
the  Legislature.  The  Court  held  that  both  corporations  had  the 
power  without  the  consent  of  all  the  stockholders. 

In  the  CommowweaJUh  vs.  AUantic  and  Great  Western  Railroad 
drnpany^  (53  Penn.  R.  R.,  9,)  on  an  information  by  the  Attorney 
General  in  nature  of  quo  warranto^  the  same  Court  held  that  a  cor- 
poration created  by  consolidating  two  corporations  of  New  York 
with  one  of  Ohio  and  one  of  Pennsylvania  into  a  new  corporation,, 
with  the  consent  of  two-thirds  of  the  stockholders  of  each,  according 
to  the  provisions  of  a  statute  of  Pennsylvania,  constituted  a  lawful 
corporation. 

In  Treadwell  vs.  Salisbury  Man,  Co.j  7  Gray,  393,  it  was  held  by 
the  Supreme  Court  of  Massachusetts  that  a  private  incorporation  by 
a  vote  of  the  majority,  may  abandon  the  business  of  the  corporation 
and  aell  out  their  property.  The  doubt  expressed  whether  a  corpora- 
tion for  a  quasi-public  purpose  could  do  this,  and  whether  the  State 
by  mandamus  could  not  compel  them  to  continue  their  business,  docs 
not  apply  to  a  case  where  the  State  has  authorized  it. 
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Such  a  radical  change  as  the  abandonment  of  bosiness  can  not  gen- 
erally be  effected  by  directors;  their  duty  in  most  charters  is  to  man- 
age and  conduct  the  business.  It  requires  the  action  of  the  corpora- 
tors themselves.  In  corporations  where  there  is  no  provision  to  the 
contrary  in  the  charter,  the  rule  is  that  the  majority  governs.  The 
assent  of  all  is  therefore  not  required :  Grant  on  Corp.,  63,  A.  and 
A.,  sec.  499. 

The  Legislature,  as  sovereign,  can  prescribe  laws  which  shall 
govern  corporations  where  there  is  no  contract  in  their  ehar^rs  to 
exempt  them ;  it  can  direct  that  a  majority  of  members,  or  two- 
thirds  in  interest,  shall  control.  If  it  can  do  this  by  general  law,  it 
can  by  special  act.     The  Act  of  1870  does  that  in  this  case. 

But  because  the  corporators  may,  with  the  consent  of  the  State,  by 
the  vote  of  a  majority,  or  two-thirds  in  interest,  abandon  their  enter- 
prise, sell  out  their  property,  and  return  his  share  of  the  proceeds  to 
each  stockholder,  it  does  not  follow  that  by  the  same  authority  the 
works  may  be  leased  to  be  carried  on  and  conducted  by  others,  the 
corporation  continuing  to  exist.  The  right  to  elect  the  directors  by 
whom  the  business  is  to  be  managed  is  a  provision  in  the  charter 
which  the  State  or  a  majority  can  not  interfere  with ;  it  is  a  contract. 
The  true  question  on  that  point  here  is,  whether  the  making  of  this 
lease  and  contract  is  an  exercise  of  the  power  of  managing  the  busi- 
ness and  concerns  of  the  corporation  conferred  in  the  charter,  such  as 
can  be  used  by  consent  of  the  legal  majority  of  corporators  without 
that  of  all. 

Such  directors  have  power  to  make  contracts  binding  beyond  their 
term  of  office,  power  to  commute  fares,  and  to  do  so  for  a  fixed  period; 
it  is  a  power  constantly  exercised.  They  contract  with  Express  com- 
panies and  other  railroads  for  the  use  of  their  roads  for  a  term  of 
years,  at  a  stipulated  price;  such  contracts  are  universally  admitted 
to  be  valid,  if  permitted  by  the  State.  These  roads  are  public  high- 
ways, on  which  any  citizen  or  corporation  of  Pennsylvania  has  a 
right  to  travel  and  run  trains.  The  State  can  not  prohibit  this  as 
long  as  they  are  public  highways,  much  less  can  the  defendants. 
There  is  no  reason  why  the  directors  should  not  make  a  contract  with 
any  one  for  a  term  of  years,  that  he  might  have  the  use  of  these 
roads  for  a  stipulated  price,  nor  why  part  of  that  price  should  not  be 
the  keeping  the  works  in  repair,  and  paying  all  dues  and  taxes.  I 
see  no  reason  why  the  directors,  the  officers  who  are  authorized  by 
the  charter  to  conduct  the  whole  business  and  manage  the  affieiirs  of 


Mecefd  Ameriean  Decisions,'  151 

the  corporation,  should  not  exercise  that  power  by  leasing  the  works 
to  others  obligated  properly  to  perform  all  the  duties  of  the  corpora- 
tion in  a  manner  stipulated  in  the  c<»itract,  and  for  such  rent  or  con- 
sideration as  in  their  judgment  will  be  beneficial  to  the  corporators, 
as  operating  or  maintaining  the  road  themselves,  or  more  so.     This 
authority  as  to  the  stockholders  must  be  founded  on  the  provisions  of 
the  charter,  and  not  upon  a  special  authority  from  the  State,  which  is 
required  only  to  bind  the  State.     No  court  of  law  in  this  State,  or  in 
any  other  State,  so  far  as  I  know,  has  determined  that  the  directors 
have  not  such  power,  if  exercised  with  the  consent  of  a  majority  of 
the  stockholders.     It  has  never  been  held  that  there  is  an  implied 
contract  in  the  charters,  that  the  directors  of  such  corporation  shall 
not  exercise  their  power  in  this  manner.     On  the  other  hand,  it  has 
been  held  that  a  Legislature  clothed  with  the  power  of  making  and 
changing  the  laws,  clearly  including  the  power  and  duty  to  levy 
taxes  and  provide  highways,  may,  by  stipulations  in  charter  and  other 
laws,  deprive  themselves  and  their  successors  of  the  power  of  levying 
taxes  on  any  portion  of  property  in  the  State,  and  of  making  roads  in 
any  part,  and  of  course  in  the  whole  of  its  territory;  and  this  must 
now  be  regarded  as  law  until  wise  counsels  still  cherished  prevail :  11 
Walboe,  441,  Washington  University  vs.  Rouse.     And  this  under 
constitutions  which  provide  that  the  law-making  power  shall  be 
vested  in  representatives  elected  yearly  by  the  people.     If  this  can 
be  done,  much  more  may  the  directors  of  a  corporation  so  exercise 
their  powers  especially  by  the  actual  consent  of  a  majority  of  the  cor- 
porators, which  in  that  case  is  equivalent  to  a  change  of  Constitution 
m  a  State  by  a  majority  of  the  whole  people.     Whatever  view  may 
be  taken  at  law,  such  power  seems  equitable,  as  the  owners  of  two- 
^irds  of  the  stock  have  power  by  contracts  for  proxies  or  other 
means  to  pledge  their  stock  to  vote  for  directors,  who  would  from 
year  to  year,  renew  and  continue  such  contracts. 

Over  much,  if  not  the  most  of  the  property  to  be  transferred  by 
tins  lease,  the  directors  have  absolute  control.  They  can  dispose  of 
it  without  the  consent  of  the  State  or  the  stockholders.  Of  this  class 
are  the  lands  and  real  estate  held  not  needed  for  sustaining  their 
proper  works;  all  moneys  and  securities  for  moneys  invested;  all 
shares  of  stock  in  other  corporations,  and  all  leases  of  other  works  or 
roads.  It  has  been  questioned  whether  the  defendants  had  power  to 
take  or  hold  such  stocks  or  leases,  even  with  consent  of  the  State,  and 
whether  all  these  acquisitions  were  not  ultra  vires.    But  the  charter 
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of  each  of  these  corporations  gives  absolute  power  of  '^purchasing, 
holding  and  conveying  real  and  personal  estate/'  without  limitation, 
and  to  make  it  stronger,  if  that  is  possible,  in  the  New  Jersey  charter 
the  words  are  ^^any  real  or  personal  estate."    In  each  case  the  last 
clause  of  the  section  grants  all  rights  and  powers  pertaining  to  cor- 
porate bodies,  necessary  for  the  purposes  of  the  act.     This  limitation 
can  not  be  annexed  to  the  right  of  holding  property,  because  the  two 
clauses  are  separated  by  other  provisions  of  a  different  character^  and 
the  annexing  the  qualification  to  one  power  and  not  to  the  other 
seems  to  grant  the  one  as  it  reads,  without  the  limitation,  ^^Erpressio 
unius  ut  eosdusio  atteriusJ^     I  know  that  it  has  been  held  in  many 
cases,  that  the  power  conferred  on  corporations  is  confined  to  such 
property  as  is  necessary  or  convenient  for  the  purpose  of  the  charter; 
yet  these  decisions,  I  apprehend,  will  be  found  to  be  made  upon 
charters  containing  that  limitation.     Although  the  dictum  of  Potts, 
J.,  in  The  State  vs.  Mansfidd,  3  Zabr.,  510,  would  seem  to  apply  that 
construction  to  these  charters.     But  even  if  that  limitation  must  be 
applied  by  construction  to  the  express  words  of  those  charters,  yet 
the  application  of  the  principle  by  the  decision  in  The  State  vs.  Mans- 
field  is,  that  the  authority  to  hold  extends  to  all  property  that  it  may 
be  expedient  or  convenient  to  hold,  the  better  to  effect  the  purposes 
of  the  charter,  such  as  dwelling-houses  for  employees,  though  these 
were  not  adjudged  to  be  free  from  taxation,  like  houses  for  lock- 
tenders,  car  and  repair  shops,  which  were  necessary  or  proper  for 
maintaining  and  operating  roads  and  canals.     This  construction 
would  include  the  stock  in  the  Belvidere  and  other  tributary  roads, 
and  even  the  stock  of  the  Jersey  associates  necessary  to  obtain  the 
ferry  privilege  so  important  to  the  profitable  operation  of  the  New 
Jersey  Road.     Unlimited  powers  of  holding  any  real  or  personal 
estate  would,  in  all  cases,  authorize  the  directors  to  parchase  and 
hold  such  property,  when  bought  in  good  faith,  to  promote  and  fur- 
ther the  objects  of  the  corporation,  even  without  the  consent  of  the 
stockholders.     But  all  such  property  not  expressly  authorised  to  be 
held  by  the  charter,  or  necessary  for  its  proper  objects,  the  directors^ 
may  dispose  of  by  sale  or  lease,  or  in  any  manner,  at  their  discretion, 
without  the  consent  of  either  the  stockholders  or  the  State.    They 
may  also  thus  dispose  of  any  cars,  locomotives,  steamboats,  or  fuel, 
provided  expressly  for  their  works.     They  may  sell  or  dispose  of 
their  wharves  and  ferry-landings  in  New  York  or  Philadelphia,  and 
purchase  others,  or  may  dibcontinue  any  ferry.    They  may,  and  con- 
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stantly  do,  lease  parts  of  these,  and  of  their  other  real  estate  not 
needed  for  present  use.  They  may  take  up  and  discontinue  any  side 
tracks  or  stations  that  are  useless;  the  New  Jersey  Company  took 
Dp  the  third  rail  on  each  track  to  enable  the  cars  of  the  Erie  Rail- 
road to  reach  the  Jersey  City  Ferry.  It  sold  its  branch  railroad  and 
bridge  at  Newark,  and  the  right  to  occupy  part  of  its  road-bed,  to 
the  Hoboken  Company.  These  sales  and  changes  were  made  with- 
out consent  of  the  Legislature  or  the  stockholders,  and  were  within 
the  corporate  powers.  The  directors  could  abandon  and  take  up  the 
seoond  track  on  the  whole  route,  and  sell  the  rails  if  it  became  use- 
less,  and  a  source  of  loss  by  decrease  of  business.  They  can  discon- 
tinue any  train  or  trains,  and  any  station,  except  such  as  they  are 
bound  by  their  charter  or  by  contract,  to  continue. 

It  may  be  a  serious  question  whether  either  of  the  defendants  is 
bound  by  its  original  charter  either  to  the  State  or  its  stockholders  to 
operate  its  road.  The  Canal  company  is  neither  bound  nor  author- 
ized by  its  charter,  expressly  nor  by  possible  implication,  to  run  boats 
on  its  canal ;  the  Camden  &  Amboy  Campany  is  neither  bound  nor 
expressly  authorized  by  its  charter  to  run  trains  on  its  road ;  and,  by 
the  rules  of  strict  construction  insisted  upon  by  the  counsel  of  com- 
plainants, authority  to  run  trains  can  not  be  sustained  by  implica- 
tion. The  implication  is  very  slight.  It  can  not  be  had  from  the 
power  to  construct  and  maintain  the  railroad,  any  more  than  the 
frauchise  of  being  a  transportation  company  could  be  implied  to  be 
granted  to  any  turnpike  or  plank-road  company.  The  word  trans- 
portation in  the  name  does  not  imply  it,  because  on  the  water  they 
were  made  a  transportation  company  by  express  enactment ;  on  land 
a  railroad  and  on  water  a  transportation  company.  The  name  was 
apt  The  11th  section,  which  states  the  object  and  confers  the 
power,  confers  power  only  to  construct  the  road,  not  to  operate  it. 
The  sixteenth  section,  which  provides  for  tolls  and  charges  for  trans- 
portation, will  be  satisfied  by  tolls  on  land  and  transportation  on 
water.  And  the  part  that  speaks  of  its  use  of  the  road  does  not 
necessarily  imply  the  use  by  running  trains,  but  is  satisfied  by  its 
being  kept  in  repair  and  tised  for  earning  tolls.  The  eighteenth  sec- 
tion, providing  against  injury  to  its  works,  carriages  and  machines, 
raises  the  very  slight  implication  which  may  be  drawn  from  the  fact 
that  it  was  contemplated  that  it  might  for  some  purpose  own  car- 
riages and  machines ;  certainly  no  authority  is  here  given  to  run 
teins  either  expressly  or  by  necessary  implication,  which  is  insisted 


1&4  Becent  American  Decisions, 

on  by  the  oomplainants  as  necessary  to  confer  it.  And  the  pre- 
sumption againt  the  implication  seems  strengthened  by  the  fact  that 
in  three  railroad  charters  granted  in  1831,  viz:  "The  Pat.  &  Hud* 
River  Road,"  (P.  L.,  24)  "The  Paterson  Junction  Road,"  (P.  Luy 
60),  and  "The  Eiiz.  &  Som.  Road,"  (P.  L.,  80),  and  in  three  charters 
granted  in  1832,  viz:  for  "The  New  Jersey  Road,"  (P.  L.,  96)  "The 
Paterson  &  Hackensack  Road,"  (P.  L.,  121)  and  the  "N.  J.,  Hud.  & 
Del.  Road,"  133,  express  authority  was  given  to  operate  the  roads 
with  locomotives  and  cars,  to  charge  one  rate  for  tolls  and  another 
for  transportation  in  the  cars  of  the  company.  In  1815  a  charter 
was  granted  to  "  The  New  Jersey  Railroad  Company  "  lo  construct 
a  railroad  from  the  Delaware  to  the  Raritan,  with  a  capital  of  $500^- 
000.  This,  with  the  steam  navigation  on  the  Delaware  and  Raritan^ 
and  had  it  been  constructed  by  the  parties  interested,  would  have 
furnished  a  direct  and  expeditious  route  of  communication  from  Phil- 
adelphia to  New  York,  and  of  transit  over  this  State  from  all  parts 
of  the  Union.  It  was,  so  far  as  I  have  been  able  to  ascertain,  the 
first  railroad  charter  granted  in  America,  aud  it  shows  that  New  Jer- 
sey has  always  been  foremost  in  works  of  public  improvement,  and 
willing  not  only  to  permit,  but  to  provide  for  the  passage  of  all 
across  her  territory.  This  act  provided  in  its  tenth  section  for  rates 
and  charges  for  transportation  of  merchandise  and  products  and  toils 
for  all  persons  using  or  traveling  on  the  road.  But  no  other  or  ex- 
press power  for  running  trains  was  given.  The  implication  is  a  little 
stronger  in  this  than  the  other.  Yet  either  act  may  be  read  and 
fairly  construed  as  merely  authorizing  the  construction  of  a  road  to 
be  used  only  by  the  public  with  their  own  carriages,  horses,  and  mo- 
tive power  like  a  turnpike  or  plank-road. 

Yet  no  one  can  doubt  but  that  in  both  these  cases  both  the  Legis- 
lature and  the  corporators  supposed  that  the  right  to  operate  these 
roads  was  granted  by  these  charters.  The  first  charter  was  granted 
at  the  session  of  the  Legislature  next  after  George  Stephenson  in  1814, 
placed  his  first  locomotive  on  the  Killingworth  Railix)ad,  and  suc- 
ceeded by  surface  traction  in  drawing  a  load  of  14  tons  six  miles  per 
hour.  The  other  was  granted  at  the  session  next  after  his  famous 
engine.  The  Rocket,  the  father  and  prototype  of  our  present  improved 
locomotives,  was  put  in  successful  operation  at  the  opening  of  the 
Liverpool  &  Manchester  Railroad,  in  1829.  It  had  attained  its  fast^ 
est  speed  of  29  miles  unloaded,  and  with  a  load  of  50  tons,  14  miles 
an  hour.    These  roads  were  both  projected,  at  least  in  part,  for  looo^ 
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motives,  and  probably  the  projectors  intended  that  these  engines 
should  be  run  by  the  corporations. 

Bat,  although  thus  the  conclusion  may  be  arrived  at  with  some 
difficulty  that  this  corporation  was  authorized  by  the  charter  to  equip 
and  operate  its  road,  there  is  clearly,  neither  by  express  enactment  nor 
implication,  any  obligation  to  the  State  or  contract  with  its  stock- 
holders to  do  this;  and  that  contract,  and  not  the  power  to  do  it,  is 
the  question  now  under  consideration. 

In  the  charter  of  the  New  Jersey  Railroad  Company  there  is  clear 
and  express  power  to  equip  and  implied  power  to  operate  the  road 
granted  in  the  16th  section.  But  neither  this  section  nor  any  other 
part  of  the  charter  makes  it  obligatory.  It  is  compelled  to  construct 
and  maintain  the  road  under  pain  of  forfeiture  of  the  charter.  This 
act  declares  the  road  a  public  highway,  and  provides  for  the  use  by 
the  public,  limits  the  amount  of  tolls  to  be  charged,  and  directs  toll- 
boards  to  be  put  up  at  the  toll  gate.  The  duty  of  the  company  to 
the  public  would  be  fulfilled  by  constructing  and  maintaining  the 
road.  ThLs  power,  like  the  power  to  construct  branches,  to  erect 
dams  and  dykes,  and  every  other  mure  power  granted  by  the  words 
**it  may  be  lawful,"  or  "it  shall  have  power,"  may  be  exercised  or 
not  at  the  discretion  of  the  directors.  If  such  corporations  provided 
omnibuses,  waiting-rooms  and  lunch-rooms,  for  the  accommodation 
of  travelers,  or  baggage  wagons,  trucks,  and  store-rooms  for  baggage 
and  freight,  which  they  have  power  by  implication  to  do,  they  can 
change  or  abolish  them  at  pleasure  if  they  become  unnecessary,  or 
the  directors  are  of  opinion  that  these  conveniences  will  be  better 
fnmished  by  others.  The  directors  of  thtse  companies  have  power 
to  discontinue  any  train,  or  half  the  number  of  trains  run,  and  to  re- 
duce the  fares  and  rates  of  freight,  although,  in  the  opinion  of  the 
stockholders,  and  in  fact,  these  changes  may  be  injurious  to  the  in- 
terest of  the  company.  The  stockholders  have  no  right  to  require 
the  directors  to  exercise  to  its  fullest  extent,  or  at  all,  any  discretion- 
ary power  conferred  by  the  charter. 

If  these  principles  are  correct,  the  defendants,  by  their  directors, 
have  the  power  to  discontinue  operating  the  roads,  and  to  sell  and 
dispose  of  all  their  equipment  or  plant.  And  the  only  question  that 
remains  is  whether  they  can  by  lease  delegate  the  power  and  duty  to 
keep  the  road  in  repair,  with  the  right  to  operate  it,  to  another  cor- 
poration for  a  consideration  which  in  their  opinion,  is  adequate  and 


156  Recent  American  Decisions. 

beneficial  to  the  stockholders.     I  am  of  opinion,  for  the  reasons 
above  stated^  that  they  have  such  power. 

As  before  observed,  there  is  no  decision  against  such  power  to  lease; 
and  there  are  many  instances  in  this  State  in  which  such  leases  have 
been  made  and  approved  by  the  Legislature.  They  have  been  made 
by  corporations,  the  management  of  whose  affairs  was  by  the  charter 
intrusted  to  directors  elected  from  year  to  year,  as  in  this  case.  The 
Paterson  and  the  Ramapo  Roads  were  thus  both  leased  to  the  New- 
York  &  Erie  Company;  the  Warren  Railroad,  and  the  Morris  & 
Essex  Railroad  were  both  thus  leased  to  the  Delaware,  Lackawanna 
&  Western  Railroad  Company;  the  Morris  Canal  to  the  Lehigh  Val- 
ley Railroad;  the  Pemberton  &  Hightstown  Railroad,  and  the  Cam- 
den &  Burlington  Railroad  were  severally  leased  to  the  joint  compa- 
nies. None  of  these  leases  received  the  assent  of  all  the  stockholders, 
and  they  were  all  authorized  or  sanctioned  by  the  Legislature  with- 
out such  assent.  These  leases  were  unquestionably  made  with  the 
advice  of  the  most  eminent  counsel  in  the  State,  and  their  validity 
has  never  been  questioned  by  any  one  in  the  courts,  but  they  are 
both  matters  of  great  weight,  and  to  be  regarded  in  considering  the 
question,  especially  in  a  Court  of  Equity  on  a  motion  for  preliminary 
injunction,  where  the  question  is,  as  this,  merely  a  question  of  law, 
and  has  never  been  settled  by  the  law  courts,  and  the  right  to  relief 
depends  upon  it. 

But  if  I  am  right  in  the  conclusion  arrived  at  above,  that  the  ma- 
jority of  corporators,  under  a  charter  which  specifies  no  definite  time 
for  its  continuance,  have  a  right  to  abandon  the  undertaking,  and 
dispose  of  and  divide  the  property,  the  proceeding  in  this  case  is  valid 
as  against  the  complainants,  as  a  lawful  way  of  accomplishing  that 
end  as  to  them.  Two-thirds  of  these  corporators  have  determined 
that  they  do  not  desire  to  go  on  with  these  enterprises  under  the  char- 
ters, and  that  they  w^ish  to  abandon  them,  and  are  willing  to  accept 
as  their  share  of  the  corporate  property  a  yearly  rent  or  annuity  se- 
cured by  provisions  like  that  contained  in  this  proposed  lease.  Some 
stockholders  are  not  willing;  and  although  the  majority  can  effect 
the  abandonment,  they  can  not  compel  the  dissentients  to  accept  like 
compensation  for  their  stock,  it  might  be  compelling  them  to  embark 
their  capital  in  a  new  enterprise.  Provision  is  therefore  made  to  pay 
or  return  to  them  the  full  value  of  their  share  of  the  whole  property 
of  the  corporation.    This  is  all  they  would  have  if  the  works  were 
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sold  oni    The  provision  is  a  most  equitable  one^  and  without  it  the 
transaction,  even  if  valid  and  legal^  would  not  be  equitable  and  just. 
In  arriving  at  this  conclusion^  I  do  not  change  or  modify  any  of 
the  positions  laid  down  in  the  case  of  Zabriskie  vs.  Hackensach  and 
New  York  Railroad,  except  so  far  as  the  correction  of  an  inadvertent 
expression,  heretofore  noticed,  is  concerned;  on  the  contrary,  I  reaf- 
firm them  all  as  founded  upon  established  principles  that  can  not  be 
changed  consistently  with  good  faith  and  justice.     Capital  contributed 
for  one  purpose,  under  a  charter  declaring  that  purpose,  can  never  be 
applied  to  one  substantially  different  without  consent.     I  hold  that  a 
charter  which  declared  that  the  undertaking  should  be  prosecuted  for 
a  definite  time,  is  a  contract  for  that  time,  and  binds  all  to  continue 
it.    But  that,  on  the  other  hand,  a  charter  that  states  no  such  definite 
time,  like  a  partnership  made  in  that  manner,  can  be  abandoned  by  a 
majority;  that  there  is  no  contract  which  prevents  it;  that  the  will  of 
the  majority,  which  is  the  law  of  corporations,  must  govern.     And  if 
there  were  no  such  law,  that,  like  all  other  law,  it  may  at  any  time  be 
enacted  or  changed  by  the  Legislature,  who  may  declare  that  a  ma- 
jority or  two-thirds  of  the  stock  or  of  the  corporators  shall  govern. 
Of  course,  such  law  would  not  affect  corporations  with  irrepealable 
charters  declaring  a  different  rule. 

Again,  the  defendants  contend  that  the  lease  and  the  act  authoriz- 
ing it  must  be  sustained,  on  the  ground  that  this  property  is  taken 
for  public  use,  and  that  compensation  is  provided.  The  complainants 
deny  that  this  is  taken  for  a  public  use,  and  argue  that  the  act  pro- 
vides for  compensation  only  afler  the  taking,  and  is  therefore  void  by 
the  Constitution  of  the  State. 

The  property  of  a  corporation,  such  as  bridges,  turnpikes  and  race- 
roads,  with  its  franchises,  are  property,  and  as  such  are  subject  to  the 
power  of  eminent  domain,  and  may  be  taken,  upon  compensation,  for 
public  use.  Any  other  corporation  could  be  thus  authorized  to  take 
the  whole  or  any  part  of  the  roads  of  the  defendants.  Highways, 
whether  by  railroad,  canal,  turnpike  roads  or  common  roads,  are  for 
the  public  use.  It  is  one  of  the  functions  and  duties  of  government 
to  provide  them.  This  is  a  duty  recognized  in  all  civilized  nations, 
from  time  immemorial.  The  absolute  duty  is  only  to  the  subjects  or 
citizens  of  the  nation  or  State.  But  among  modern  nations,  by 
oomity,  neighboring  countries  are  always  permitted  to  use  their  high- 
ways; and  railroads  and  other  highways  arc  often  constructed  to  ac- 
commodate  the  inhabitants  of  such  countries  in  passing  to  and 
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• 

Ihroagb  them.    These  roads  are  bailt  by  the  sovereign  power^  and 

for  a  public  use;  and  in  these  United  States,  bonnd  together  in  one 
coontrv,  with  many  common  interests,  and  in  which  the  citizens  of 
many  States  can  only  reach  other  States,  or  the  seaboard,  the  harbors 
and  marts  of  commerce,  by  crossing  intervening  States,  the  constmc- 
tion  of  highways  for  such  purpose,  although  only  required  by  oomitj, 
is  for  a  public  use.     Tne  law,  unquestionably,  as  is  laid  down   by 
Chief  Justice  Beasley  with  so  much  clearness,  in  the  case  of  the  Del, 
&  R.  Canal  Co.  vs.  The  Rar.  &  Dd.  R.  R.  Co.,  3  C  E.  Green,  501, 
that  one  State  can  not,  as  a  right,  demand  that  a  certain  mode  of 
passage  shall  be  provided  for  her  citizens  and  her  property  by  any 
other  State.    Yet,  as  the  Federal  Grovomment  has  not  been  empow- 
ered, and  has  nut  yet  assumed  the  power,  to  construct  railroads 
through  States,  it  seems  almost  a  moral  duty  or  imperfect  obligation 
upon  each  State,  especially  one  situate  as  this  State  is,  to  provide  ibr 
passage  across  it  by  citizens  of  sister  States.     If  the  State  choose  to 
do  this,  it  may ;  but  it  is  an  act  done  in  its  sovereign  capacity,  and 
the  property  taken  for  it  is  taken  for  public  use.     The  Camden  and 
Amboy  Railroad  was  constructed  across  the  State  for  that  purpose, 
and  that  only.     Its  termini  were  the  Cities  of  New  York  and  Phila- 
delphia.    The  second  section  of  the  charter  declares  its  purpose, 
which  wai«  to  ^'perfect  a  complete  line  of  communication  from  New 
York  to  Philadelphia."     It  is  obliged  to  provide  steamboats  at  either 
extremity  of  the  road,  to  transport  passengers  and  goods  from  city  to 
city^  but  not  for  local  passengers  or  freight     It  was  not  obliged  to 
have  depots  or  stops  for  passengers  or  freight  at  any  point  in  the 
State;  and  while  the  railroad  was  declared  a  public  road  for  all  who 
could  get  their  carriages  upon  it,  there  was  no  obligation  to  provide 
switches  or  turnouts  anywhere  along  the  line  for  the  aoeommodation 
of  Jerseymen.     Pennsylvania,  by  an  Act  of  Feb.  16,  1841,  pro- 
vided that  the  New  York  and  Erie  Railroad  might  pass  for  about 
fifteen  miles  through  the  north-east  comer  of  the  State,  and  might 
take  land  by  power  of  eminent  domain.    New  York  authorized  the 
Morris  Canal  Company,  a  corporation  whose  works  were  wholly  in 
this  State;  to  condemn  lands  in  that  State  for  a  reservoir  for  a  feeder 
for  the  canal,  and  it  was  sanctioned  as  a  proper  exereise  of  eminent 
domain:    Morris  Canal  Co.  vs.  Townsend,  24  Barb.,  658.    This 
State,  by  the  Act  of  February  21,  1856,  P.  L.  42,  authorized  the 
New  York  and  Erie  Railroad  Company,  a  foreign  corporation,  whose 
businciM  was  to  convey  passengers  and  freight  from  Dunkirk  and 
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other  points  of  New  York  to  New  York  City,  to  proceed  in  their 
own  name  to  construct  a  railroad  from  the  Paterson  Railroad  to  a 
point  opposite  New  York  City.  The  Act  gave  power  to  condemn 
lands,  which  was  acted  on,  as  appears  by  the  case  of  Rosa  vs.  AdamSy 
4  Dutch.,  160,  and  1  Vroom.,  605,  where  the  dispute  was  concerning 
fiinds  in  court,  the  proceeds  of  lands  so  condemned.  The  State  of 
New  York  authorized  the  New  York  and  New  Haven  Railroad 
Company  to  extend  its  road  through  that  State,  and  take  lands  by 
condemnation.  But  in  the  present  case,  the  public  use  does  not  de- 
pend on  this  alone.  The  object  of  consolidating  the  business  of 
these  companies  is  to  facilitate  and  improve  communication  all  along 
their  line.  The  large  business  and  manufacturing  cities  of  New 
Jersey  are  upon  the  route  of  the  united  companies.  Many  of  these 
dties  constantly  receive  and  send  goods  and  passengers  from  and  to 
places  in  the  interior  of  Pennsylvania,  Ohio,  Illinois  and  other 
Western  States;  if  the  communication  is  really  improved,  which  is 
the  object  and  intent  of  giving  this  power,  it  is  a  public  benefit  to 
the  citizens  of  this  State  in  providing  a  more  convenient  highway 
for  their  intercourse  with  the  western  part  of  our  own  country. 
Taking  the  roads  of  these  companies  for  this  purpose,  is  clearly 
taking  them  for  public  use,  and  for  the  use  of  the  citizens  of  this 
State;  it  is  simply  furnishing  the  proportion  of  this  State  for  the 
highway  that  will  be  furnished  by  this  union  of  companies,  or  one 
consolidated  company,  from  the  Pacific  to  the  Atlantic,  for  the  com- 
mon use  of  all  the  citizens  of  the  nation,  including  those  of  New  Jersey. 
If  the  defendants  and  all  their  stockholders  had  refused  consent, 
the  State  could  still  have  authorized  the  taking  of  these  roads  for  the 
purpose  contemplated,  by  condemnation.  But  the  act  of  1870  did 
not  provide  for  this.  Its  intention  was  only  to  allow  these  roads  to 
be  taken  if  two-thirds  of  the  stockholders  should  consent.  In  that 
case  the  act  intended  that  the  stock  or  interest  of  the  others  who  did 
not  consent,  should  be  taken  by  condemnation.  It  is  only  when  no 
bargain  can  be  made  with  the  owner  that  the  power  to  condemn  is 
usually  given.  And  if  the  owner  of  an  undivided  share,  or  an  estate 
for  years,  for  life,  or  in  reversion  in  lands  required,  consents,  his 
estate  need  not  be  condemned,  but  only  the  estate  of  those  who  do 
not  agree  to  sell.  It  is  fair  and  equitable,  that  such  stockholders  as 
prefer  to  take  the  arrangement  made  by  their  directors  for  them,  a 
perpetual  annuity  of  10  per  cent,  on  the  par  value  of  their  stock,  to 
Rceiving  its  actual  value  as  represent^  by  the  property  should  be 
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pennitted  to  accept  such  compensation^  thej  coald  not  be  compelled 
to  take  it.  And  that  the  others  should  receive  what  the  law  requires 
in  all  cases  of  condemnation,  the  money  value  of  their  property  as 
compensation.  The  objection  that  in  this  case  the  defendants  and 
not  the  Legislature  determine  that  the  case  is  a  proper  one  for  the 
exercise  of  the  power  of  eminent  domain  is  not  founded  in  fact. 
There  are  only  a  few  companies  in  the  State  and  few  out  of  the  State 
whose  works  connect  with  those  of  the  defendants.  The  Legislature 
have  determined  that  consolidating  business  with  either  or  all  of 
these  is  for  public  use,  and  a  proper  occasion  for  the  exercise  of  this 
power. 

But  the  statute  only  provides  for  compensation  after  the  road  is 
taken.  The  Constitution,  Art.  iv.,  Sees.  7  and  9,  provides  that  "pri- 
vate corporations  shall  not  be  authorized  to  take  private  property  for 
public  use  without  just  compensation  jirei  made/'  A  like  provision 
was  inserted  in  the  act  consolidating  the  United  Companies,  and  in 
several  other  statutes  of  this  State  enacted  since  the  present  Constitu- 
tion, authorizing  like  changes.  Thus  sanctioned  by  legislative  ap- 
proval, and  that  of  the  counsel  under  whose  advice  these  important 
transfers  have  been  made,  it  would  seem  presumption  to  treat  it  as 
invalid  and  of  no  effect,  even  if  that  was  my  opinion. 

But  it  seems  to  me  that  the  taking  intended  to  be  prohibited  by 
the  Constitution  is  an  illegal  or  forcible  taking  possession,  without 
the  consent  of  the  owner.  It  does  not  prohibit  receiving  or  accept- 
ing by  consent  of  the  owner,  when  the  compensation  is  to  be  settled 
afterward.  Any  one  in  lawful  possession,  or  having  the  legal 
authority  to  do  it,  may  give  possession  before  compensation.  If  a 
tenant  for  life  or  years,  gives  possession  of  the  land  and  consents  to 
its  use,  a  railroad  company  may  enter  under  him,  and  this  would  not 
be  taking  the  property  of  the  reversioner.  His  estate  may  be  taken 
and  condemned  when  the  reversion  falls  in.  Compensation  to  him 
must  be  made,  then,  before  his  estate  is  taken.  The  Directors  of 
these  defendants  are  in  the  possession  and  control  of  these  roads. 
The  roads  are  not  in  the  possession  of  the  complainants.  The  cor- 
poration, not  the  complainants,  have  the  title;  the  stockholders  have 
neither  the  legal  nor  equitable  title,  nor  the  right  to  the  possession. 
At  the  lease  the  directors  will  give  up  the  possession  of  the  property. 
It  will  not  be  taken  from  them.  But  on  the  hypothesis  that  they 
have  not  the  right  to  do  this  as  against  the  complainants,  the  com- 
plainants will  have  the  right  to  call  them  to  an  account  in  equity  as 
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their  cedui  que  trusts,  and  to  compel  the  lessor  to  siii  render  the  lease 
as  obtained  by  a  breach  of  trust  in  which  they  were  abettors^  and 
oompel  the  Directors  to  account  for  the  profits  which  would  have  ac- 
crued but  for  the  breach  of  trust.  Their  property  in  the  stock  is  not 
taken,  impaired  or  affected  by  the  lease.  They  can  alter  it,  proceed 
for  any  redress  to  which  they  were  entitled  before  it.  But  upon  the 
proceedings  prescribed  by  the  act  for  condemnation  being  had,  and 
after  compensation  paid,  the  stock  which  was  their  pro[)erty,  is  taken^ 
and  tbdr  right  to  any  other  redress  is  gone;  thus  the  compensation 
is  first  paid  before  this  property  is  taken. 

Here  are  unsettled  questions  of  constitutional  law,  proper  for  the 
courts  of  law  to  determine.  Upon  them  rests  the  right  to  this  in- 
junction. Were  my  leaning  the  other  way  it  would  be  against  the 
settled  rule  of  equity  to  grant  an  injunction  upon  a  doubtful  right, 
where  the  injury  by  arresting  and  possibly  defeating  a  negotiation 
like  this,  might  be  so  great  and  irreparable.  Especially  in  a  case 
where  only  a  little  more  than  one-sixtieth  of  the  stockholders  apply, 
and  the  rest  by  their  silence  acquiesce  in,  or  by  their  written  consent 
approve  of,  the  proposed  contract,  and  where  the  act  provides  for 
compensation  to  be  made  by  their  own  trustees,  upon  a  simple  notice 
that  they  demand  it.  The  object  of  courts  of  equity  in  interfering 
where  property  is  taken  contrary  to  the  constitutional  provision,  is  to 
save  citizens  whose  property  is  taken  from  the  expense  and  trouble 
of  pursuing  at  law,  strangers  who,  without  l^al  right,  take  their 
lands.  Here  it  is  a  claim  against  their  partners  or  trustees.  >  Equity 
does  not  relieve  by  injunction  in  all  cases  of  violation  of  constitu- 
tional provisions.  The  Supreme  Court  of  Pennsylvania,  in  Mott  vs. 
Pennsylvania  Railroad  Company,  6  Casey,  23,  refused  unanimously  a 
prelinrinary  injunction  on  this  ground,  to  a  stockholder  who  was  of- 
fered compensation  by  the  act,  and  held  that  his  rights  were  to  be 
determined  on  the  final  hearing. 

Another  question  is  as  to  the  power  of  the  corporation  lessee  to 
enter  into  the  proposed  contract;  whether  they  can  bind  themselves 
to  it,  or  whether  it  is  not  uUra  vires,  and,  therefore,  all  their  under- 
takmgs  void.  The  position  of  the  defendants'  counsel,  that  this  is 
onlj  a  question  between  them  and  the  State  that  created  them,  to  be 
raised  by  its  o£Bcer8,  and  in  which  the  complainants  have  no  concern, 
is  not  sound.  If  these  directors  deliver  over  to  the  lessee  all  this 
property,  and  these  valuable  assets,  some  of  which  to  the  amount  of 
Bullions,  it  may  take  away  and  convert  to  its  own  use,  without  being 
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liable  on  their  obligations ;  this  would  be  such  faithless  and  improvi- 
dent waste  and  squaudcring  of  the  assets  of  these  corporations  and 
corporators  as  would  entitle  them  to  the  preventive  protection  of  a 
court  of  equity. 

That  a  foreign  corporation  may  own  property  in  this  State,  and 
transact  business,  and  make  contracts  in  it  to  be  performed  here,  is 
too  well  settled  to  discuss.  There  is  no  law  of  this  State  prohibiting 
it.  The  capacity  of  such  foreign  corporation  to  hold  property  or 
transact  business  .depends  upon  the  law  of  the  State  which  credited 
it.  If  that  gives  it  power  to  own,  lease,  or  use,  property  in  another 
State,  it  has  that  capacity.  The  Pennsylvania  acts  of  Feb.  17,  1870, 
and  May  3,  1871,  set  forth  by  the  answer,  unquestionably  gives  this 
authority.  This  allows  of  no  discussion,  and  was  frankly  admitted 
by  the  distinguished  counsel  who  closed  the  argnment  for  the  com- 
plainants; he  only  excepted  from  it  the  personal  property  and  stocks 
in  other  companies,  whose  railroads  do  not  connect.  But  that  re- 
striction is  only  as  to  the  roads  embraced  in  the  lease;  it  give^ 
authority  to  enter  into  any  other  contract  with  companies  owning  con- 
necting roads.  This  surely  will  include  power  to  take,  with  such 
railroads  leased,  all  property  which  the  lessees  hold  for  the  further- 
ance of  the  objects  of  the  leased  road,  as  appurtenances  to  it — charters 
and  situates  of  a  foreign  State  must  be  construed  here  as  by  the 
courts  of  that  State.  Am.  Print  Works  vs.  Laurence,  3  Zab.,  590. 
And  it  was  held  in  the  Supreme  Court  of  Pennsylvania,  in  The 
Philadelphia  and  Eine  Railroad  Company  vs.  The  Catawissa  RaU- 
iroad  Compdnyy  53  Penn.  R.,  20,  that  a  situate  authorizing  the  lease 
of  one  railroad  by  another'  company  authorizes  it  to  lease  another 
railroad  leased  to  the  lessoi'  as  appurtenant  to  its  road.  A  nd  many 
decisions  of  that  Court,  beside  that  in  Gratz^s  case,  bold  leases  and 

purchases  made  by  these  lessees  without  the  consent  of  all  the  stock- 
holders, to  be  valid. 

Such  are  State  policy  and  pride,  which  should  not  allow  these 
works  to  be  under  the  control  of  non-residents  or  of  a  foreign  cor- 
poration. The  expediency  of  permitting  an  overgrown,  gigantic 
corporation,  like  another  Colossus,  to  place  one  foot  on  our  shore, 
with  the  other  perhaps  on  the  Pacific;  that  this  lease  of  999  year^ 
may  impair  or  destroy  the  right  of  the  State  to  take  these  works  at 
cost  in  1839,  and  that  our  citizens  may  be  put  to  great  inconvenience 
in  being  compelled  to  resort  to  courts  of  other  States  for  redress  of 
Ajuries  suffered  in  this:  these  matters  are  proper  subjects  fOtTJon- 
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sideration  of  the  Legislature  only;  that  has  considered  and  decided. 
Its  action  in  this  case  has  been  in  accordance  with  the  policy  of  the 
State  for  years,  which  has  been  to  permit  corporations  of  other  States 
to  lease  works  in  this,  and  to  construct  new  ones  for  themselves, 
under  the  impression  that  the  expenditure  of  large  sums  of  money  on 
these  works,  and  the  increase  of  business  which  they  bring  here,  are 
a  great  advantage  to  the  State,  the  works  themselves  being  construct- 
ed and  operated  by  authority  of  and  subject  to  the  laws  of  the  State. 
This  general  policy  I  have  no  power  or  inclination  to  overrule.  I 
need  not  say  whether  in  this  case  I  think  it  wisely  exercised.  Neither 
is  the  policy  or  wisdom  of  the  surrender  by  the  State  of  its  right  to 
take  these  roads  in  1889,  at  cost,  for  my  consideration.  If  they  were, 
I  can  not  comprehend  how  a  permission  to  the  defendants  to  connect 
or  consolidate  their  own  business  by  contract,  lease,  or  otherwise, 
CoaW  confer  power  to  affect  the  rights  of  the  State,  even  without  the 
clear  and  distinct  reservation  of  these  rights  contained  in  this  act. 
This  result  could  not  be  reached  by  the  most  liberal  and  latitudina- 
rian  construction,  much  less  by  the  rules  and  strict  construction 
which  would  most  clearly  apply.  Had  the  State  expressly  authorized 
a  lease  of  all  the  works  for  999  years,  the  question  would  have  been 
different. 

The  question  whether  the  rent  in  this  case  is  sufficient,  and 
whether  greater  should  not  have  been  required  to  be  paid,  is  ex- 
cksively  for  the  determination  of  the  directors  and  such  stockholders 
as  agree  to  receive  it  for  their  stock.  The  sufficiency  of  the  security, 
the  mere  undertaking  of  the  lessees  with  the  right  of  re-entry,  is  for 
like  determination.  For  property  and  assets  of  this  amount  intrust- 
ed to  the  directors  of  any  corporation,  it  is  not  usual  to  require  sure- 
ties; they  could  hardly  be  obtained.  As  the  charters  now  stand,  the 
persons  who  control  the  corporation  lessee  by  purchasing  a  bare 
majority  of  the  stock  of  the  New  Jersey  corporations,  or  by  the  vote 
of  the  two-thirds  who  assent,  could  be  elected  directors,  and  without 
sureties  obtain  control  of  the  alleged  $15,000,000  of  cash  and  con- 
vertable  assets,  and  appropriate  or  squander  them  beyond  control  of 
any  of  those  who  dissent. 

Had  my  views  of  the  questions  above  considered  been  different 
my  determination  of  this  application  must  have  been  the  same.    It 
has  been  for  a  long  time  the  established  rule  in  Courts  of  Equity,  in 
matters  of  prelimldaiy  injunction,  that  where  the  right  of  the  com- 
plttoants  to  which  the  alleged  injury  is  threatened  has  never  been 
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established  at  law^  and  is  not  to  the  Equity  Jadge  clear  or  free  from 
serious  doubt,  an  injunction  will  not  be  granted,  but  the  party  will 
be  left  to  his  remedy  at  law.  In  some  cases  where  the  leaning  of  the 
judge  is  in  favor  of  the  right,  and  the  intended  injury  is  great,  and 
if  once  done  can  never  be  fully  remedied,  the  judge  in  his  discretion 
will,  by  injunction,  retain  matters  in  statu  quo  until  the  hearing  of 
the  cause,  or  a  decision  at  law.  Here  the  right  on  which  the  appli- 
cation is  based,  the  right  of  a  minority  of  stockholders  down  to  the 
owner  of  a  single  share,  to  prevent  all  the  others  from  making,  what 
to  them  seems,  an  advantageous  disposition  of  their  property,  has 
never  been  established  at  law;  and  were  my  views  in  &vor  of  that 
right,  the  injury  to  result  from  a  temporary  violation  of  that  right,  if 
the  lease  should  be  declared  void  in  the  end,  is  not  so  great  or  irre- 
parable as  to  justify  the  exercise  of  that  discretion  in  a  case  where  it 
would  seem  so  inequitable,  where  less  than  one-fiftieth  of  the  stock- 
holders claim  to  control  all  the  others,  and  where  full  compensation 
is  provided.  If  the  interference  of  this  Court  should  defeat  the  pro- 
posed arrangements,  as  it  might,  the  loss  to  the  stockholders  who 
consent,  of  a  bargain  which  they  think  very  advantageous,  would 
from  the  extent  of  their  interest  be  far  greater  than  that  of  the  com- 
plainants by  the  refusal  to  enjoin. 

This  restriction  on  their  action  adopted  by  courts  of  equity,  has 
been  somewhat  extended  and  definitely  settled  as  the  law  in  this 
State,  by  the  Court  of  Errors,  by  the  judgment  in  the  case  of  The 
Morris  and  Essex  Railroad  vs.  JPruddeny  5  C.  E.  Green,  530.  The 
Chancellor,  in  that  case,  had  assumed  that  Prudden,  by  purchase  (;f 
a  lot  fronting  on  a  street  laid  down  on  a  map  and  staked  out  on  the 
ground,  from  the  owner  of  the  tract  so  mapped  and  laid  out,  was  en- 
titled to  have  the  street  kept  open  to  its  full  width,  and  that  the  sub- 
sequent laying  out  a  public  highway  over  this  street  and  its  vacation, 
both  by  surveyors  of  the  highways,  without  compensation,  did  not 
affect  the  right  of  way.  These  questions,  the  Court  held,  were  proper 
to  be  determined  by  the  courts  of  law,  and  that  an  injunction  ought 
not  to  issue  except  in  a  strong  and  mischievous  case  of  pressing  ne- 
cessity, without  the  right  having  been  previously  established  at  law. 
And  while  the  opinion  in  that  case  admits  that  the  law  as  to  the 
right  of  way  had  been  so  established  in  other  States,  and  cites  a  num- 
ber of  cases  to  show  it,  the  decision  of  the  Chancellor  is  reversed  for 
this  among  other  causes,  and  very  consistently,  without  deigning  to 
review  the  correctness  of  his  conclusion,  although  the  inference  is 
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hardly  questionable  that  the  Court  agreed  with  him  in  it.  This 
judgment  is  direct  authority  for  the  position  that  the  right  of  the 
complainant  which  he  seeks  to  protect,  or  the  principle  of  law  on 
which  it  depejids,  must  have  been  settled  by  the  courts  of  law  of  this 
State,  or  the  decision  of  the  Court  of  Equity,  even  if  correct,  will  be 
reversed. 

There  has  been  no  decision  on  the  right  of  the  complainants  to 
prevent  a  sale  or  lease  of  these  works  by  any  court  of  law  in  this 
State.  None  is  pretended.  The  only  decision  is  that  of  the  learned 
Master  who  advised  the  Chancellor  in  Kean  vs.  Johnston, 

In  the  first  place,  this  is  only  a  dictum,  a  dictum  founded  on  no 
precedent,  and  followed  by  no  court.  The  case  was  expressly  decided 
on  other  grounds.  But  the  Master,  whatever  his  standing  and  au- 
thority as  a  lawyer,  was  sitting  in  a  Court  of  Equity,  and  not  a 
Court  of  Law,  and,  therefore,  the  authority  is  not  sui&cient.  This 
is  not  only  to  be  inferred  from  the  language  of  the  opinion  in  Prud- 
den's  case,  but  from  the  case  itself.  The  Chancellor,  in  his  opinion, 
relied  upon  and  cited  the  decision  of  the  Court  of  Errors  in  the  case 
of  HolmeB  vs.  Jersey  CUyy  1  Beas.,  (2,)  99.  In  that  case  Holmes 
had  purchased  of  Van  Yorst  a  lot  laid  out  on  his  map,  under  the 
same  circumstances  precisely  as  Prudden's  purchase. 

The  question  was  upon  the  right  of  the  city  to  close  part  of  the 
street. 

In  the  opinion  of  the  Court  of  Errors,  delivered  by  Chief  Justice 
Green,  the  proposition  is  stated  at  the  commencement  as  the  founda- 
tion of  the  claim,  ''that  the  complainant  who  purchased  under  Van 
Vorst  is  entitled  to  the  use  of  the  entire  street  as  dedicated.'^  This 
proposition  was  at  the  foundation  of  the  claim  of  Holmes,  without  it 
he  had  no  standing  in  Cdurt.  To  this  proposition  the  whole  Court 
assented,  both  by  adopting  the  opinion  and  by  reversing  the  judg- 
ment of  the  Chancellor,  who  did  not  perhaps,  differ  with  them  on 
this  point,  but  his  order  dissolving  the  injunction  was  correct  if 
Holmes  had  not  this  right.  Six  Judges  of  the  Supreme  Court  and 
five  Judges  of  the  Court  of  Errors,  also  law  Judges,  concurred  in 
this  judgment.  But  they  were  sitting  not  as  a  court  of  law,  but  as 
a  Court  of  Equity  in  an  appeal  from  the  Chancellor,  and  therefore  i; 
is  properly  assumed  in  Prudden's  case,  that  this  question  had  not 
been  determined  by  a  court  of  law.  This  must  have  been  the  main 
question,  as  the  other,  whether  the  right  was  lost  by  laying  out  and 
vacating  a  highway  over  the  lands  in  which  the  easement  was,  could 
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extingaish  it;  is  included  in  that  so  often  declared  by  thecodrtof 
law  that  the  vacation  of  a  highway  laid  out  over  lands,  leaves  the 
title  as  it  was  before  the  laying  out.  Both  questions  are  in- 
cluded in  the  opinion  in  Prudden's  case.  The  opinion  of  a  master 
sitting  in  equity  could  not  effect  what  was  not  done  by  the  unanimous 
opinion  of  a  court  comix>sed  of  all  the  law  judges,  because,  sitting  in 
equity.  This  doctrine  has  been  since  that  decision,  followed  by  this 
Court  in  many  cases,  including  that  of  The  HaokenBoek  Improvement 
Chmmi8sion  vs.  The  N,  J.  Midland  Bailway  Co.y  not  yet  reported. 

The  doctrine  of  acquiescence,' too,  as  laid  down  and  applied  in 
Prudden's  case,  must  deprive  the  complainants  of  the  remedy  by  pre- 
liminary injunction.  In  that  case  the  road  had  been  located,  and  a 
track  laid  in  1846  and  1847,  after  Prudden's  purchase,  on  the  street 
in  front  of  his  lot,  but  on  the  side  most  distant  from  his  lot  At  the 
laying  of  the  first  track,  there  was  nothing  to  intimaie  to  Prudden 
that  a  second  track  would  ever  be  r^uired,  orthat  the  right  to  lay  it 
was  claimed.  His  only  acquiescence  was  silence.  In  June,  1848, 
the  highway  was  vacated  by  surveyors,  and  in  December,  1848,  the 
owners  who  laid  out  the  street  and  sold  to  Prudden  conveyed  to  the 
Railroad  Company  a*  strip  in  the  street  fifty  feet  wide.  These 
facts  appear  in  the  opinion,  and  tbQ  judgment  is  founded  on  tiiem. 
The  Court  held  that  this  acquiescence  in  laying  the  first  track  de- 
prived him  of  the  right  to  the  protection  of  an  injunction,  when  the 
same  company  attempted  to. lay  another  track  on  the  same  street, 
nearer  to  his  lot,  that  seriously  incommoded  the  access  to  it  over  the 
street.  The  doctrine  of  acquiescence  had  not  before  been  extended, 
even  in  injunction  cases,  beyond  the  thing  or  erection  acquiesced  in, 
and  was  not  held  to  protect  further  encroachments  of  a  like  nature 
upon  other  parts  of  the  same  property,  or  to  justify  in  equity  him 
'Vho  had  been  suffered  to  take  my  coat  in  taking  my  cloak  also/'  as 
being  parcel  of  my  apparel. 

In  this  case  the  delay  of  the  complainants,  in  filing  their  bill  until 
the  terms  of  the  contract  were  fully  agreed  upon,  can  not  be  held  to 
be  acquiescence.  •  Until  they  knew  the  terms,  they  could  not  Jcnow 
that  they  were  not  such  as  might  induce  them,  to  acquiesce  or  consent^, 
even  if  they  were  not'  bound.  '  But  the  acquiescence  is  their  consent- 
ing to  or  acquiescing  in  former  encroachments  <>f  the  same  nature  on 
these  very  rights  by  the  Legislature  and  their  directors.  For  the 
gist  of  the  decision  in  Prudden's  case  is,  that  it  need  not  be  an  acqui- 
escence in  tbe  injury  then  contemplated,  but  in  a  former  one  touching 
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the  same  right.  Prudden  had  never  for  a  moment  acquiesced  in  the 
laying  of  the  second  track;  he  filed  his  bill  before  any  work  was 
done.  These  complainants  are  in  precisely  the  same  situation.  Some 
of  them  acquiesced  in  the  Act  of  1831,  consolidating  the  joint  com- 
panies; all  as  expressly  alleged  in  the  bill  (p.  30,  1 .30)  assented  to, 
or  acquiesced  in  the  act  consolidating  the  United  Companies,  and  the 
agreement  which  it  confirmed.  These  matters  were,  according  to  the 
Hackensack  and  New  York  Railroad  case,  greater  encroachments  on 
these  rights  of  stockholders  than  the  present  lease. 

The  doctrine  of  acquiescence  settled  in  Prudden's  case  must  be 
applied,  as  it  was  then  applied,  only  to  affect  the  remedy  by  injunc- 
tion. For  that  purpose,  though  novel,  it  may  seem  equitable.  It 
will  never  answer  nor  was  it  intended  to  be  apph'ed  to  affect  or  change 
rights  of  property  or  to  claims  in  the  courts  of  law.  Else  the  owner 
of  a  lot  with  a  house  removed  from  the  front,  if  he  suffered  his  neigh- 
bor to  erect  a  building  encroaching  on  the  lot  a  few  feet  or  a  few 
inche«,  would  be  bound  by  this,  if  that  neighbor,  twenty  years  after- 
ward, should  erect  a  wing  to  this  building,  extending  across  the  lot 
and  cutting  off  access  from  the  house  to  the  street,  morfe  especially  if, 
as  in  Prudden^s  case,  there  was  a  street  by  the  side  or  rear  from  which 
a  gate  could  be  cut,  arid  access  had  to  an  entrance  to  be  made  in  the 
back  side  of  the  house.  But  such  acquiescence  must  in  this  case,  as 
in  that,  deprive  the  complainant  of  his  remedy  by  injunction.  That 
decision  is  the  law  of  this  Court  until  reversed  or  modified. 

These  views  make  it  unnecessary  for  me  to  consider  other  questions 
presented,  including  that  of  a  want  of  necessary  parties  to  the  suit, 
so  ably  urged  by  the  counsel  who  opened  the  argument  for  the  de- 
fendants. 

The  injunction  must  be  denied,  and  the  order  restraining  the  de- 
fendants from  executing  the  lease  vacated.  I  have  arrived  at  the 
above  conclusion  after  careful  investigation  and  deliberate  reflection. 
The  case  itself  is  of  great  importance,  the  principles  involved  are  still 
more  important.  I  have  been  much  aided  by  the  able  and  exhaust- 
ive arguments  of  the  distinguished  counsel  concerned  in  it.  Their 
briefs,  especially  the  full  and  elaborate  brief  of  the  opening  counsel, 
contain  a  summary  of  the  law  upon  the  subject. 
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SUPREME  COURT  OF  TENNESSEE. 


[December,  1871.] 


HARBISON  PEPPER  &  CO,  vs.  T.  J.  WILLIS  et  d. 
Tax  upon  Law  Suits  eoniUhUioneU  and  valid. 

Sneed,  J. — Upon  a  motion  to  re-tax  the  costs  in  this  cause  in  the 
Circuit  Court  of  the  county  of  Robertson,  the  plaintiffs,  who  were 
the  unsuccessful  parties  in  the  litigation,  moved  to  strike  out  the 
State  tax  of  five  dollars,  and  the  county  tax  of  a  like  amount,  ad- 
judged against  them,  upon  the  ground  that  the  statute  imposing  a  tax 
upon  law  suits,  is  unconstitutional  and  void.  The  motion  was  dis- 
allowed, and  the  plaintiffs  have  appealed  in  error. 

It  is  insisted  that  the  tax  in  question  is  but  the  imposition  of  a 
burthen  upon  the  right  of  the  citizen  to  go  into  the  courts  to  have 
his  wrongs  redressed,  and  his  rights  vindicated,  and  that  the  statute 
which  authorizes  the  tax,  is  an  infraction  of  that  section  of  our  bill  of 
rights,  which  declares  that,  ''all  courts  shall  be  open,  and  every  man 
for  any  injuries  done  him  in  his  lands,  goods,  person  or  reputation, 
shall  have  remedy  by  due  course  of  law,  and  right  and  justice  ad- 
ministered, without  sale,  denial  or  delay."  This  section  of  our  Bill 
of  Rights  is  in  substance  identical  with  the  great  principle  of  English 
liberty  granted  by  Magna  Charta,  and  was  borrowed  from  the  29th 
chapter  of  that  celebrated  instrument,  which  in  its  original  flnglish 
version  was  in  the  words  following:  "No  freeman  shall  be  taken  or 
imprisoned  or  disseized  from  his  freehold,  or  liabilaties,  or  immuna- 
ties,  nor  outlawed,  nor  exiled,  nor  in  any  manner  distroyed — nor  will 
we  come  upon  him,  or  send  against  him,  except  by  a  legal  judgement 
of  his  peers,  or  the  law  of  the  land.  We  will  sell  or  deny  justice  to 
none,  nor  put  off  right  or  justice."  By  sections  eight  and  seventeen 
of  our  bill  of  rights,  the  great  guarantees  of  popular  liberty  announc- 
ed in  this  chapter  of  Magna  Charta  were  recognized,  and  adopted  as 
a  part  of  the  fundamental  law  of  this  State — first  by  the  Constitution 
of  1796,  and  again  by  that  of  1834,  and  again  by  the  Constitution  of 
1870.  By  the  fourth  section  of  the  10th  article  of  the  Constitution 
of  1796,  it  is  provided  that  'Hhe  declaration  of  rights  hereto  annexed 
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is  declared  to  be  a  part  of  the  Constitution  of  this  State^  and  shall 
never  be  violated  on  any  pretence  whatever.  And  to  guard  against 
trangression  of  the  high  powers  which  we  have  delegated,  we  declare 
that  every  thing  in  the  bill  of  rights  contained,  and  every  other  right 
not  hereby  delegated,  is  excepted  out  of  the  general  powers  of  gov- 
ernment, and  shall  forever  remain  inviolate :"  Hay.&  Cobb,  Rev.,  406. 
A  provision  of  equivalent  import  is  contained  in  each  of  our  sub- 
sequent Constitutions  of  1834  and  1870.  The  first  statute  imposing 
a  tax  upon  litigations  in  this  State,  was  enacted  within  three  years 
after  the  adoption  of  the  Constitution  of  1796,  and  by  that  statute  it 
was  provided:  that  the  several  clerks  and  masters  of  the  courts  of 
equity,  the  clerks  of  the  superior  courts  of  law,  and  the  clerks  of  the 
several  county  courts,  shall  collect  the  following  taxes  for  the  use  of 
the  State,  viz:  on  each  suit  in  equity,  two  dollars  and  fifty  cents;  on 
each  suit  in  the  superior  court  of  law,  one  dollar  and  twenty-five 
cents;  on  each  suit  in  the  county  court,  sixty-two  and  a  half  cents; 
on  each  appeal  from  an  inferior  to  a  superior  court,  or  writs  of  certio- 
rari^ one  dollar;  and  the  taxes  in  equity,  and  suits  at  law,  shall  be 
taxed  in  the  execution  when  the  suits  are  determined :  Act  1799,  ch. 
30,  §  1,  Hay.  &  Cobb,  Rev.,  359. 

By  the  Act  of  1817,  ch.  138,  this  Act  of  1799,  ch.  30,  was  amend- 
ed so  as  to  require  "the  several  clerks  of  circuit  and  county  courts  to 
collect  the  sum  of  one  dollar  on  each  suit  commenced  by  original  writ 
or  attachment,  and  the  same  on  every  suit  taken  to  the  circuit  court 
from  the  county  court  by  appeal  or  certiorari;  also,  the  sum  of  one 
dollar  on  each  indictment  or  presentment,  and  the  sum  of  fifty  cents 
on  each  appeal  or  certiorari  from  before  a  Justice  of  the  Peace,  in 
addition  to  the  tax  already  collected  by  law,  which  shall  be  taxed  in 
executions  as  heretofore :"  Hay.  &  Cobb,  Rev.,  349.  And  by  the 
Act  of  1827,  ch.  49,  upon  a  successful  motion  by  the  solicitor,  against 
the  clerk  or  other  collector  of  public  taxes,  a  tax  fee  was  allowed  the 
solicitor,  "in  case  it  be  collected  of  defendants :''  Id.,  362.  These 
several  statutes  authorizing  a  tax  upon  judicial  proceedings,  were  in 
full  force  and  operation  when  the  convention  of  1834  met,  and  adopt- 
ed the  Constitution  of  that  year,  wherein  it  is  declared  that,  "all  laws 
>Qd  ordinances  now  in  force  and  use  in  this  State,  not  inconsistent 
with  the  Constitution,  shall  continue  in  force  and  use,  until  they  shall 
expire,  be  altered  or  repealed  by  the  Legislature:"    Cons.  1834,  art. 

^h  §  1. 
The  Legislature  which  assembled  next  after  the  adoption  of  the 
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Constitution  of  1834^  recognized  and  adopted  these  laws^  by  re-enlidr 
ing  them  T^ith  certain  changes,  in  the  words  following:  ''each  and 
every  person  who  shall  be  unsuccessful  in  any  suit  in  equity,  shall 
pay  a  tax  of  two  dollars  and  fifty  cents;  on  each  suit  in  the  circuit 
court,  two  dollars  and  twenty-five  cents ;  on  each  appeal,  writ  of 
error,  or  certiorari  from  the  circuit  or  chancery  court  to  the  supreme 
court,  two  dollars;  on  each  appeal  or  writ  o{  certiorari  from  before  a 
Justice  of  the  Peace,  one  dollar  and  sixty-two  and  a  half  cents;  and 
each  indictment  or  presentment,  one  dollar:  Act  1835,  ch.  13,  §  4, 
Car.  &  Nich.,  Rev.,  604.  By  a  subsequent  Act,  these  taxes  were  in-r 
creased  as  follows:  on  each  suit  in  law  or  equity,  three  dollars  and 
fifly  cents;  on  each  petition  filed  in  any  of  the  courts  of  record  for 
the  division  and  distribution  of  estates,  three  dollars  and  fifty  cents; 
on  each  appeal,  writ  of  error,  or  certiorari  from  the  circuit  or  chan- 
cery court  to  the  supreme  court,  three  dollars  and  fifty  cents;  on  each 
appeal,  or  certiorari  from  before  a  Justice  of  the  Peace,  two  dollars; 
and  on  each  presentment  or  indictment,  two  dollars:  Code,  §  653; 
and  by  section  551  it  is  provided,  that  the  taxes  aforesaid  shall  be 
paid  by  the  unsuccessful  party  in  the  litigation;  and  for  prosecutions 
for  offenses  against  the  criminal  laws,  by  thje  party  taxed  with  the 
costs.  By  the  Act  of  1865,  ch.  8,  these  laws  were  again  remodeled, 
.and  the  tax  on  each  original  suit  in  any  of  the  courts  of  law  or  equitji 
fixed  at  five  dollars.  And  such  was  the  state  of  the  laws  upon  this 
subject  when  the  Convention  met  in  1870,  to  re-organize  the  State 
government,  and  when  the  Constitution  of  that  year  was  adopted 
and  proclaimed. 

By  the  first  section  of  the  Eleventh  Article  of  that  instrument,  it 
is  ordered  that  all  laws  and  ordinances  now  in  force  and  use  in  this 
State,  not  inconsistent  with  this  Constitutiqn,  shall  continue  in  force 
and  use  until  they  shall  expire  or  be  altered  or  repealed  by  the  Leg- 
islature. We  have  thus  been  careful  to  show  the  state  of  the  law 
upon  this  subject  from  the  foundation  of  the  government  to  the  pre- 
sent hour,  and  to  trace  the  changes  of  the  organic  law,  that  it  may 
be  seen  that  on  at  least  two  memorable  occasions  in  the  history  of 
this  commonwealth,  the  people  have  met  in  Convention,  having  sim- 
ilar laws  upon  the  Statute  Book,  some  of  which  are  as  old  as  the 
State  itself,  and  have  re-organized  their  government  without  any  or- 
dinance or  provision  which,  in  express  terms,  abrogates  or  reproimtes 
this  kind  of  legislation.  While  therefore  we  can  not  assume  that  the 
provisions  of  the  two  Constitutions  of  1834  and  1870  adopting  and 
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approving  the  laws  then  in  force,  so  far  as  they  are  not  inconsistent 
with  those  instruments,  give  the  constitutional  sanction  to  these  statu- 
tes, yet  we  must  hold  these  facts  to  be  a  persuasive  argument  which 
tends  to  invite,  if  not  justify,  such  an  assumption.  It  has  been  well 
stated  at  the  bar,  that  time  can  not  consecrate  a  wrong,  and  that  a 
statute  which  violates  the  organic  law,  though  it  has  been  acquiesced 
in,  as  of  unquestioned  validity,  for  generations,  is  not  the  less  an  ini- 
quity on  account  of  its  years.  It,  therefore,  becomes  us  to  enquire 
without  reference  to  theantiquity  of  these  laws  and  the  circumstances 
referred  to,  which  would  seem  to  have  forestalled  this  investigation, 
whether  they  are  in  fact  repugnant  to  the  provision  of  the  Constitu- 
tion, that  ''the  Courts  shall  be  open,  and  every  man  for  an  injury 
done  him  in  his  lands,  goods,  person  or  reputation,  shall  have  reme-- 
Aj  by  due  course  of  law>  and  right  and  justice  administered  without 
sale,  denial  or  delay .^'  It  may  be  observed  at  the  threshhold,  that  a 
relinquishment  of  the  right  of  taxation  is  not  to  be  presumed  unless 
expressed  in  terms  too  plain  to  be  mistaken:  Jefferson  Branch 
Bank  vs.  Sketty,  1  Black  E.,  430;  Gilnian  vs.  Sheboygan,  2  Id.,  510; 
PhiL  A  Wilmington  Bailroad  Co,  vs.  Maryland,  10  How.,  376. 

The  power  to  tax  in  a  government  involves  the  power  to  exist. 
It  is  the  chief  and  fundamental  attribute  of  sovereignty;  and  the  ob- 
jects and  sources  of  taxation  are  in  general  bounded  only  by  the  ju- 
risdiction or  territorial  limits  of  the  State,  and  extend  to  and  embrace 
all  privileges,  rights,  properties  and  franchises  not  forbidden  in  the 
organic  law.  It  is  the  condition  of  citizenship  that  the  enjoyment 
of  all  these  shall  be  protected  by  the  Government,  if  the  citizen  will 
paj  tribute  upon  them  for  his  own  and  the  general  weal.  Thus,  said 
Chancellor  Kent,  the  power  of  State  taxation,  is  to  be  measured  by 
the  extent  of  State  sovreignty,  and  this  leaves  to.  a  State  the  comr- 
loand  of  all  its  resources  and  the  unimpaired  power  of  taxing  the 
people  and  property  of  the  State:  1  Kent  Com.,  461.  The  power 
of  taxation,  said  Marshall,  C.  J.,  is  an  original  principle  which  has 
ita  foundation  in  society  itself.  It  is  granted  by  all,  for  the  benefit 
of  all.  It  resides  in  the  government  as  part  of  itself.  *  *  *  * 
However  absolute  the  right  of  any  individual  may  be,  it  is  still  in 
the  nature  of  that  right  that  it  must  bear  a  portion  of  the  ppblic 
burden,  and  that  portion  must  be  determined  by  the  Legislature. 
This  vital  power  may  be  abused,  but  the  interest,  wisdom  and  jusr 
ticeof  the  representative  body  and  its  relations  with  its  constituents, 
furnish  the  only  security  against  unjust  and  excessive  taxation,  as 
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well  as  against  unwise  taxation.  And  it  is^  said  he,  unfit  for  the  ju- 
dicial department  to  inquire  what  degree  of  taxation  is  the  legitimate 
use,  and  what  degree  may  amount  to  the  abuse  of  the  power.  Vid. 
McCuUockys.  Marylandy  A  Wheat,  428  and  30;  Promdence  Bank 
vs.  Billings,  4  Pet.,  661.  And  so  it  is  said  in  another  case,  '4f  the 
right  to  impose  a  tax  exists,  it  is  a  right  which  in  its  nature  acknowl- 
edges no  limits.  It  may  be  carried  to  any  extent  within  the  jurisdic- 
tion of  the  State  which  imposes  it,  which  the  will  of  such  State  may 
prescribe:"  Weston  vs.  Charleston,  4  Pet.,  449;  Bank  of  Commerce 
vs.  New  York  City,  2  Black,  631.  It  was  an  observation  of  Lord 
Bacon,  ''that  no  people  overcharged  with  tribute  are  fit  for  empire." 
And  yet  the  power  of  taxation  in  a  State  could  not  well  be  circum- 
scribed without  peril  to  the  State  itself.  This,  therefore,  being  the 
unquestioned  right  of  every  Government  to  tax  everything  and  to  tax 
without  limit,  unless  the  limitation  be  imposed  by  the  organic  law, 
we  must  look  to  the  latter  to  find  the  restrictions,  if  any,  imposed  in 
this  respect  upon  the  legislative  department  here.  We  have  seen 
that  the  laws  authorizing  a  tax  upon  law  suits,  to  be  paid  by  the  un- 
successful party,  had  their  origin  soon  after  the  organization  of  the 
State  government,  under  the  Constitution  of  1796,  and  having  exist- 
ed ever  since,  they  have  passed  the  ordeal  of  two  new  Constitutions 
without  express  repudiation  or  disapproval.  And  it  would  seem  re- 
markable that  a  law  enforced  almost  every  day  in  some  part  of  the 
State,  for  more  than  seventy  years,  and  which  has  brought  its  thousands 
and  hundreds  of  thousands  of  revenue  into  the  State  and  County 
treasuries,  should  have  been  suffered  so  long  sub  silentia,  to  op- 
press the  citizens  if  it  be  indeed  repugnant  to  the  Constitution.  And 
it  would  seem  yet  more  strange  that  in  the  two  Conventions  which 
sat  to  deliberate  upon  this  important  question,  with  these  laws  before 
them,  the  subject  of  exemptions  engaged  the  attention  of  both,  and 
the  whole  instrument  is  silent  upon  this  subject.  We  find  on  the 
other  hand,  that  all  property,  real,  personal  and  mixed,  and  all  priv- 
ileges, shall  be  taxed  without  other  restrictions  than  that  taxes  shall 
be  equal  and  uniform,  that  only  certain  property  held  by  the  State, 
or  cities,  or  towns,  and  used  exclusively  for  public  purposes,  and 
such  as  may  be  held  and  used  for  purposes  purely  religious,  charita- 
ble, scientific,  literary  or  educational,  may  be  exempt,  and  that  by 
the  terms  of  the  Constitution,  only  one  thousand  dollars'  worth  of 
personalty  in  the  hands  of  each  tax  payer,  and  the  direct  product  of 
the  soil  in  the  hands  of  the  producer  or  his  vendee,  shall  be  exempt 
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from  taxation.      These  two  latter^  of  all  the  vast  resources  of  the 
State^  are  alone  expressly  exempted  from  taxation  by  the  terms  of 
the  Constitution  itself.     And  among  the  few  which  may  be  exempt- 
ed at  the  option  of  the  Legislature,  the  subject  of  this  present  en- 
quiry does  not  appear.      If  it  be  true  then,  that  the  laws  imposing  a 
tax  upon  law-suits  are  incompatible  with  the  seventeenth  sectiofi  of 
the  bill  of  rights,  there  must  be  some  marvellous  obscurity  in  t.hat 
section,  since  it  has  escaped  the  scrutiny  of  two  Conventions,  and  the 
vigilance  of  two  generations  not  distinguished  for  their  indifference 
to  their  constitutional  rights.      We  are  free  to  confess  that  the  two 
able  and  ingenious  arguments  submitted  at  the  bar  upon  this  ques- 
tion, in  behalf  of  the  plaintiffs,  had  for  a  time  generated  doubts  and 
difficulties  to  which  we  were  strangers  before,  but  we  imagine  that 
these  doubts  will  disappear  as  this  subject  is  more  thoroughly  inves- 
tigated.   If  we  are  correct  tlien,  in  assuming  that  the  power  of  taxa- 
tion in  a  government  is  an  unlimited  power  except  so  far  as  it  is 
limited  in  the  organic  law — then  the  right  of  entering  the  courts  for 
the  purposes  of  litigation — whether  considered  as  a  species  of  pro- 
perty, a  franchise,  or  a  privilege,  is  one  that  can  not  escape  this  all- 
pervading  power.    "The  question,"  it  is  said,  "whether  a  law  is  void 
for  repugnancy  to  the  Constitution  is  at  all  times  a  question  of  deli- 
cacy, which  ought  seldom,  if  ever,  to  be  decided  in  the  affirmative  in 
a  doubtful  case.   The  opposition  between  the  Constitution  and  the  law 
should  be  such,  that  the  judge  feels  a  clear  and  strong  conviction  of 
their  incompatibility  with  each   other:"     Potters  vs.  Ihcarr,  65,  6 
Crach,  128.     The  right  to  litigate  in  the  courts  is  a  common  right, 
and  therefore,  it  can  not  be  said  to  be  taxable  as  a  privil^e.     A  pri- 
vilege in  the  sense  of  our  revenue  laws,  is  a  "power  granted  to  an 
individual  or  corporation  to  do  something,  or  to  enjoy  some  advan- 
tage which  is  not  of  common  right:"   2  Meig's  Dig.,  §  1587;  or  in 
the  language  of  this  court,  it  is  a  license  or  permission  to  do  that 
which  in  general  is  prohibited:     Mabry  vs.   Tarver,  1  Humph.,  94 
and  98.    But  the  right  to  litigate  one^s  rights  in  the  courts  is  a  spe- 
cies of  property,  an  incorporeal  property,  and  all  property  is  taxable 
in  this  State. 

Property  is  corporeal  or  incorporeal.  The  first,  it  is  said,  compre- 
hends such  property  as  is  perceptible  to  the  senses,  as  lands,  houses, 
goods,  merchandise,  and  the  like;  the  latter  consists  in  legal  rights, 
as  choses  in  action,  easements,  and  the  like  :  2  Bouv.,  L.  D.,  387. 
Bat  it  is  said  that,  in  the  words  of  Marshall,  C.  J.,  the  power  to  tax 
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involves  the  power  to  destroy^  and  if  the  Legislature  can  tax  the  law 
suit  at  all^  they  may  tax  it  so  heavily  as  to  render  the  right  itself 
nugatory  and  of  no  avail.  To  this  we  reply  in  the  words  of  the 
same  eminent  jurist^  that  the  power  of  taxing  the  people  and  their 
property  is  essential  to  the  very  existence  of  government^  and  may 
be  legitimately  exercised  on  the  object  to  which  it  is  applicable  to 
the  utmost  extent  to  which  the  government  may  choose  to  carry  it. 
The  only  security  against  the  abuse  of  this  power  is  found  in  the 
structure  of  the  government  itself.  In  imposing  a  tax,  the  Legisia* 
ture  acts  upon  its  constituents.  This  is  in  general  a  sufficient  security 
against  oppressive  and  erroneous  taxation:  McCoUoch  vs.  Maryland^ 
4  Wheat,  428.  But  it  will  be  observed  that  the  courts  shall  be 
open,  and  every  man  for  an  injury  done  him  in  his  lands,  goods,  per- 
son or  reputation,  shall  have  remedy  by  due  course  of  law  and  right 
and  justice,  without  sale,  denial  or  delay.  The  promise  is  not  to  the 
man  who  deals  unjustly,  who  builds  his  house  by  unrighteousness, 
and  who  defrauds  and  wrongs  his  neighbor,  but  to  him  who  has 
been  injured  in  his  lands,  goods  or  reputation.  The  tax  is  imposed 
upon  the  '^unsuccessful  parly,^'  who,  in  the  opinion  of  the  tribunal 
adjudicating  the  case,  is  in  the  wrong;  who  has  no/  been  injured  in  his 
'4ands,  goods  or  reputation,'^  but  who  has  wronged  his  adversary. 
And  it  becomes;  therefore,  in  this  view,  not  a  tax  upon  the  judicial 
remedy,  but  a  tax  upon  an  unrighteous  litigation.  If  indeed  the  tax 
were  upon  the  plaintiff  as  a  condition  precedent  to  his  litigating  his 
rights  in  court, — ^yet  no  tax  could  amount  to  an  inhibition  upon  him 
as  we  have  our  actions  in  forma  pauperis^  with  one  or  two  exceptions) 
as  a  remedy  in  all  conceivable  cases. 

The  clause  of  the  amstitution  now  under  consideration,  was,  to 
some  extent,  considered  and  expounded  in  an  early  cape  in  this  court, 
in  which  it  was  said,  ''We  must  understand  the  meaning  to  be  that, 
notwithstanding  any  act  of  the  Legislature  to  the  contrary,  every 
man  shall  have  right  and  justice  without  sale,  denial  or  delay.  That 
is  to  say  for  the  attainment  of  justice, — the  end  of  law, — ^right  must 
be  administered  without  sale.  Original  process  must  issue  without 
price,  except  what  the  law  fixes,  and  without  denial,  though  the  de* 
fendant  be  a  favourite  of  the  king  who  interferes  in  his  behalf,  and 
must  be  proceeded  on  by  judges,  after  suit  instituted  upon  it,  with- 
out delay,  either  of  themselves  or  by  order  of  the  king,  or  as  we  say, 
act  of  the  Legislature.  An4  the  judges,  when  the  causes,  depend 
must  issue  the  proper  judicial  process,  without  fee  or  reward,  except 


BecerU  American  Decmona.  175 

that  fixed  by  law."    This,  say  the  court,  is  the  long  fixed,  well- 
known  meaning  and  legal  construction  of  the  words  '^right  and  justice 
without  sale,  denial  or  delay:''     Townaend  vs.  Townaend,  1  Peck,  15, 
citing  2  Inst.,  55,  56.    Sullivan,  523,  lb.     1  Meigs'  Dig.,  §  521.    It 
is  in  oar  opinion  clear  that  the  law  may  impose  terms  upon  the  right 
of  litigation,  provided  the  same  be  uniform  and  in  the  shape  of  a 
public  tax  for  the  general  benefit,  without  a  violation  of  the  letter  or 
spirit  of  the  seventieth  section  referred  to.     It  is  said  by  an  eminent 
law  writer  of  England,  that  so  much  of  the  twenty-ninth  chapter  of 
Magna  Charta  as  makes  King  John  assert  that  he  will  sell  or  deny 
justice  to  none,  nor  put  off  right  or  justice,  was  extorted  from  the 
monarch  because  it  was  usual  to  pay  fines  anciently  for  delaying  law 
proceedings;  this  sometimes  was  extended  to  the  defendant's  life; 
sometimes  fines  were  paid  to  expedite  process  and  to  obtain  right. 
And  in  some  cases  the  parties  litigaot  offered  part  of  what  they  were 
to  recover  to  the  crown.     Many  instances  of  fines  are  mentioned  for 
the  King's  favor,  and  there  is  a  particular  instance  of  the  Dean  of 
London  paying  twenty  marks  as  a  fine  to  the  King  that  he  might 
assist  him  against  the  bishop  in  a  law  suit.     Observ.  Mag.  Chart.,  21. 
The  courts  of  law  were  not  in  those  times  open  courts,  says  the  same 
author,  as  they  are  now  understood  to  be.     An  open  court  at  present 
(1766)  is  generally  so  crowded  with  spectators  that  no  one  who  hath 
any  real  business  to  do  can  have  access;  or  if  he  procures  access,  he  is 
not  80  much  at  his  ease  as  thosie  whose  interests  are  depending  have 
a  reasonable  rig^t  to  insist  upon.     The  old  law  required  *'that  the 
plaintiff  or  defendant  should  pay  nothing,  but  that  the  idle  part  of  the 
audience  should  pay  one  penny  each  for  admittance,"  which  may  be 
nearly  equal  to  a  shilling  at  present.     When  the  servants  of  judges 
at  Old  Bailey,  and  the  officers  of  the  courts  in  Westminster  Hall, 
have  upon  certain  occasions,  taken  not  only  a  penny  from  the  specta- 
tor bat  even  insisted  on  gold,  are  they  not  within   the  letter  and  the 
spirit  of  the  law?  asks  this* quaint  old  expounder;  and  it  is  not  in- 
cumbent on  the  judges  to  put  it  in  elecution  agreeable  to  what  is  en- 
joined.   Jd.,  102. 

These  little  circumstances,  says  he,  show  strongly  the  ^%anners  of 
thetimes,'*  Id.,  102.  And  it  is  to  these  "manners  of  the  times"  that 
we  are  undoubtedly  indebted  for  that  great  principle  of  Magna  Char- 
ta which  forbids  the  sale,  denial  or  delay  of  justice,  and  not  to  any 
JQstand  legitimate  exercise  of  the  taxing  power,  which  is  for  the 
benefit  of  all,  and  not  for  the  exclusive  behoof  of  the  servants  of 
JQdg»  at  old  Baily,  or  the  officers  of  the  Court  in  Westminster  Hall. 
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The  object  and  purview  of  this  celebrated  chapter  of  Magna  Charta 
is  therefore  best  interpreted  by  the  "manners  of  the  times"  which  led 
the  barons  to  demand  it.     Thus  we  are  told  by  the  historian  that  "the 
ancient  Kings  of  England  put  themselves  entirely  on  the  footing  of 
the  barbarous  eastern  princes  whom  no  man  must  approach  without 
a  present^  who  sell  all  their  good  offices,  and  who  intrude  themselves 
into  every  business  that  they  may  have  a  pretext  for  extorting 
money.     Even  justice  was  avowedly  bought  and  sold.     The  King's 
Court  itself,  though  the  supreme  judicature  of  the  kingdom,  was  open 
to  none  that  brought  not  presents  to  the  king.     The  bribes  given  for 
the  expedition,  delay,  suspension,  and  doubtless  for  the  perversion  of 
justice  were  entered  in  the  public  registers  of  the  royal  revenue,  and 
remain  as  monuments  of  the  perpetual  iniquity  and  tyranny  of  the 
times.    The  barons  of  the  exchequer,  for  instance,  the  first  nobility  of 
the  kingdom,  were  not  ashamed  to  insert,  as  an  article  in  these  re- 
cords, that  "the  county  of  Norfolk  paid  a  sum  that  they  might  be 
fairly  dealt  with;'^  the  borough  of  Yarmouth  that  the  king's  charters, 
which  they  have  for  their  liberties,  might  not  be  violated;  Richard, 
son  of  Gilbert,  for  the  king's  helping  him  to  recover  his  debt  from 
the  Jews;  another  that  he  might  be  permitted  to  make  his  defense  in 
case  he  was  accused  of  a  certain  homicide;  another  still  for  free  law, 
if  accused  of  wounding  another;  and  another  for  having  an  inquest 
to  find  whether  certain  parties  were  accused  of  murder  out  of  ill  will 
or  for  just  cause.     These  are  a  few  of  a  great  number  of  like  instan- 
ces preserved  in  the  ancient  rolls  of  the  exchequer:     1  Hume's  Hist. 
Eng.,  604.     These  are  the  sales,  delays  and  denials  of  justice — ^the 
"manners  of  the  times''^  which  inflamed  the  barons,  in  the  words  of 
the  historian,  "to  take  an  oath  before  the  high  altar  to  adhere  to 
each  other,  to  insist  on  their  demands,  and  to  make  endless  war  on 
the  king  till  he  should  submit  to  grant  them:"  Id,,  462. 

We  apprehend  that  in  the  three  Conventions  of  Tennessee  the  idea 
of  taxation  was  never  for  a  moment  considered  in  connection  with 
the  seventieth  section  of  the  Bill  of  Rights.  As  it  was  official  plunder 
and  not  taxation  which  gave  it  birth  in  Magna  Charta,  so  it  was  or- 
dained as  a  part  of  our  own  organic  law  in  the  light  of  its  own  his- 
tory— not  to  circumscribe  this  high  attribute  of  sovereignity,  but  to 
elevate  the  standard  of  judicial  morals,  to  purify  the  fountains  of 
justice,  and  to  warrant,  forever,  the  right  of  the  injured  citizen  to 
enter  the  courts  and  demand  his  rights  upon  such  terms,  applicable 
to  all  alike,  as  the  law  may  prescribe  for  the  general  good. 

Let  the  judgment  be  affirmed. 


Abto. 


NOTES. 


RULES  AND  REGULATIONS  adopted  by  tht  CommMwoners 
under  the  Tadflh  ArikU  of  the  Treaty  betvxen  the  Uiiiitd  States 
and  Great  £riiam,  conchided  and  signed  at  Wathington,  an  the 
m  day  of  May,  A.  D.,  1871. 


Comi 


Tbb  following  are  the  articles  of  the  Treaty  relating  to  the 

Article  XII. 
The  High  CoDtractiog  Parties  agree  that  alt  claims  od  the  part  of 
corporatitms,  companies,  or  private  individuals,  citizens  of  the  United 
Statts,  apoD  the  Govemment  of  Her  Britannic  Majesty,  arising  out  of 
a^  ctmimitted   against  the  persons  or  property  of  citizens  of  the 
United  States  daring  the  period   between  the   thirteenth  of  April, 
aghteea  hundred  and  sixty-one,  and  the  ninth  of  April,  eighteen 
Imndred  and  sixty-five,  inclosive,  not  being  claims  growing  out  of 
the  lets  of  the  vessels  referred  to  in  Article  1  of  this  Treaty,  and  all 
claims,  with  the  like  exception,  on  the  part  of  corporations,  com- 
paoies,  or  private  individuals,  subjects  of  Her  Britannic  Majesty,  upon 
the  Government  of  the  United  States,  arising  out  of  acts  committed 
y  of  subjects  of  Her  Britannic  Majesty, 
it  may  have  been  presented  to  either 
LOn  with  the  other,  and  which  yet  re- 
r  other  such  claims  which  may  be  pre- 
id  in  Article  XIV  of  this  Treaty,  shall 
oners,  to  be  appointed  in  the  following' 
Commissiooer  shall  be  named  by  the 
»,  one  by  Her  Britannic  Majesty,  and  a 
Tnited  States  and  Her  Britannic  Majes^ 
hird  Commissioner  shall  not  have  been 
>hree  months  from  the  date  of  the  ex- 
f  this  Treaty,  then  the  third  Commie- 
Representative  at  Washington,  of  His 
In  case  of  the  death,  absence,  or  inca~ 
or  in  the  event  of  any  Commissioacc 
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omitting  or  ceasing  to  act^  the  vacancy  shall  be  filled  in  the  manner 
hereinbefore  provided  for  making  the  original  appointment;  the 
period  of  three  months  in  case  of  sach  sabstitution  being  calculated 
from  the  date  of  the  happening  of  the  vacancy. 

The  Commissioners  so  named  shall  meet  at  Washington  at  the 
earliest  convenient  period  after  they  have  been  respectively  named ; 
and  shall^  before  proceeding  to  any  business/ make  and  subscribe  a 
solemn  declaration^  that  they  will  impartially  and  carefully  examine 
and  decide^  to  the  best  of  their  judgment,  and  according  to  justice 
and  equity,  all  such  claims  as  shall  be  laid  before  them  on  the  part 
of  the  Governments  of  the  United  States  and  of  Her  Britannic 
Majesty,  respectively ;  and  such  declaration  shall  be  entered  on  the 
record  of  their  proceedings. 

Abticle  XIII. 

The  Commissioners  shall  then  forthwith  proceed  to  the  investiga- 
tion of  the  claims  which  shall  be  presented  to  them.  They  shall  in- 
vestigate and  decide  such  claims  in  such  order  and  such  manner  as 
they  may  think  proper,  but  upon  such  evidence  or  information  only 
as  shall  be  furnished  by  or  on  behalf  of  the  respective  Governments. 
They  shall  be  bound  to  receive  and  consider  all  written  documents  or 
statements  which  may  be  presented  to  them  by  or  on  behalf  of  the 
respective  Governments  in  support  of,  or  in  answer  to,  any  claim, 
and  to  hear,  if  required,  one  person  on  each  side,  on  behalf  of  each 
Government,  as  counsel  or  agent  for  such  Government,  on  each  and 
every  separate  claim.  A  majority  of  the  Commissioners  shall  be  suf- 
ficient for  an  award  in  each  case.  The  award  shall  be  given  upon 
each  claim  in  writing,  and  shall  be  signed  by  the  Commissioners  as- 
senting to  it.  It  shall  be  competent  for  each  Government  to  name 
one  person  to  attend  the  Commissioners  as  its  agent,  to  present  and 
support  claims  on  its  behalf,  and  to  answer  claims  made  upon  it,  and 
to  represent  it  generally  in  all  matters  connected  with  the  investiga- 
tion and  decision  thereof. 

The  High  Contracting  Parties  hereby  engage  to  consider  the  de- 
cision of  the  Commissioners  as  absolutely  final  and  conclusive  upon 
each  claim  decided  upon  by  them,  and  to  give  full  effect  to  such  de- 
cisions, without  any  objection,  evasion,  or  delay  whatsoever. 

Article  XIV. 
Every  claim  shall  be  presented  to  the  Commissioners  within  six 
months  from  the  day  of  their  first  meeting,  unless  in  any  case  where 
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leasons  For  delay  shall  be  established  to  the  satisfaction  of  the  Com- 
missionerSy  and  then,  and  in  any  snch  case,  the  peiiod  for  presenting 
the  claim  may  be  extended  by  tbem  to  any  time  not  exceeding  three 
months  longer. 

The  Commissioners  shall  be  bound  to  examine  and  decide  upon 
every  claim  within  two  years  from  the  day  of  their  first  meeting.  It 
shall  be  competent  for  the  Commissioners  to  decide  in  each  case 
whether  any  claim  has  or  has  not  been  duly  made^  preferred,  and  laid 
before  them,  either  wholly  or  to  any  and  what  extent,  according  to 
the  tme  intent  and  meaning  of  this  Treaty. 

Abticle  XV. 

All  sums  of  monqr  which  may  be  awarded  by  the  Commissioners 
on  aoooont  of  any  claim  shall  be  paid  by  the  one  Government  to  the 
other,  as  the  case  may  be,  within  twelve  months  after  the  date  of  the 
final  award,  without  interest,  and  without  any  deduction,  save  as 
q)ecified  in  Article  XYI  of  this  Treaty. 

Article  XVL 

The  Commissioners  shall  keep  an  accurate  record  and  correct 
minutes  or  notes  of  all  their  proceedings,  with  the  date  thereof,  and 
may  appoint  and  employ  a  secretary,  and  any  other  necessary  officer 
or  officers,  to  assist  them  in  the  transaction  of  the  business  which  may 
come  before  them. 

Each  Government  shall  pay  its  own  Commissioner  and  agent  or 
coQQseL  All  other  expenses  shall  be  defrayed  by  the  two  Govern- 
ments in  equal  moieties. 

The  whole  expenses  of  the  Commission,  including  contingent  ex- 
penses, shall  be  defrayed  by  a  ratable  deduction  on  the  amount  of  the 
sums  awarded  by  the  Commissioners :  provided  always  that  such  de- 
duction shall  not  exceed  the  rate  of  five  per  cent,  on  the  sums  so 
awarded. 

Abticle  XVII. 

The  High  Contracting  Parties  engage  to  consider  the  result  of  the 
proceedings  of  this  Commission  as  a  full,  perfect,  and  final  settlement 
of  all  such  claims  as  are  mentioned  in  Article  XII  of  this  Treaty 
vpon  either  Government;  and  further  engage  that  every  such  claim, 
whether  or  not  the  same  may  have  been  presented  to  the  notice  of, 
loade,  preferred,  or  laid  before  the  said  Commission,  shall,  from  and 
ifter  the  concloBion  of  the  proceedings  of  the  said  Commission,  be 
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considered  and  treated  aB  finally  settled^  barred^  and  thenceforth  in* 
admissible. 


1.  In  addition  to  the  representation  of  his  claim^  and  the  proofs  in 
support  thereof,  which  shall  have  been  presented  to  his  Government, 
the  claimant  shall  file  in  the  office  of  the  Commission  a  statement  of 
his  claim,  in  the  form  of  a  memorial,  accompanied  by  twenty  printed 
copies  thereof. 

In  cases  where  the  amount  claimed  is  less  than  one  thousand  dol^ 
lars,  the  memorials  will  be  printed  at  the  expense  of  the  Commission* 

One  copy  of  each  memorial  will,  by  the  Secretary,  be  furnished  to 
each  Commissioner,  and  five  copies  to  the  agent  of  each  Government* 

2.  Every  memorial  shall  state  the  full  name  of  the  claimant,  the 
place  and  time  of  his  birth,  and  the  place  or  places  of  his  residence 
between  the  13th  day  of  April,  1861,  and  the  9th  day  of  April,  1865, 
inclusive.  If  he  be  a  naturalized  citizen  or  subject  of  the  Govern- 
ment by  which  his  claim  is  presented,  an  authenticated  copy  of  the 
record  of  his  naturalization  shall  be  appended  to  the  memorial,  and 
he  shall  state  whether  he  has  taken  any  and  what  steps  towards  be- 
coming naturalized  in  any  country  other  than  that  of  his  birth. 

3.  If  the  claim  be  preferred  in  behalf  of  a  firm  or  association  of 
persons  other  than  a  corporation  or  joint  stock  compacy,  the  names  of 
each  person  interested,  both  at  the  date  of  the  claim  accrued  and  at 
the  date  of  verifying  the  memorial,  must  be  stated,  with  the  propor- 
tions of  each  person's  interest.  And  all  the  particulars  above  requir- 
ed to  be  given  in  the  case  of  individual  claimants  must  be  stated  in 
respect  of  each  member  of  such  firm  or  association,  unless  the  same 
be  dispensed  with  on  special  order  of  the  Commission.  If  any  trans- 
fer of  the  claim,  or  any  part  thereof,  has  occurred,  the  nature  and 
mode  of  such  transfer  must  be  stated. 

4.  The  memorial  must  state  the  particulars  of  the  claim,  the  gen- 
eral grounds  on  which  it  is  founded,  and  the  amount  claimed.  It 
shall  be  verified  by  the  oath  or  affirmation  of  the  claimant,  or,  in  the 
case  hereinafter  provided,  of  his  agent  or  attorney;  or  if  the  claim  be 
by  a  firm  or  an  incorporate  association  of  persons,  then  by  the  oath 
or  affirmation  of  one  of  them ;  or  in  the  case  of  a  corporation  or  joint 
stock  company,  by  the  oath  or  affirmation  of  the  president  or  other 
officer.  Such  oaths  or  affirmations  may  be  taken,  if  in  the  United 
States  or  Great  Britain,  before  any  officer  having  authority,  aocord- 
ing  to  the  laws  of  the  place,  to  administer  oaths  or  affirmations;  and 
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they  may  be  taken  in  the  said  countries,  or  elsewhere,  before  any 
consul  or  diplomatic  agent  of  either  Government.  The  verification 
may  be  by  the  agent  or  attorney  only  when  verification  by  the  claim- 
ant is  substantially  impracticable,  or  can  only  be  given  at  great  in- 
convenience. And  in  case  of  verification  by  agent  or  attorney,  the 
cause  of  the  failure  of  the  claimant  to  verify  it  shall  be  stated. 

Objection  to  the  jurisdiction  of  the  Commission,  or  to  the  sufiB- 
ciency  of  the  case  stated  in  the  memorial,  may  be  made  in  the  form 
of  a  demurrer,  stating,  without  technical  nicety,  the  substantial 
ground  of  the  objection.  Any  new  matter,  constituting  a  special 
ground  of  defense,  may  be  stated  in  a  plea,  which  may  be  the  subject 
of  demurrer,  and  all  demurrers  may  be  set  for  hearing  on  a  ten  days' 
notice. 

5.  Every  claimant  shall  be  allowed  two  months,  after  the  filing  of 

his  memorial,  to  complete  his  proofs;  and  after  the  completion  of  his 

proo&,  and  notice  thereof  given,  two  months  shall  be  allowed  for 

taking  proofs  for  the  defense,  with  such  further  extension  of  time,  in 

each  case,  as  the  Commission  on  application  may  grant,  for  cause 
shown. 

After  the  proofs  on  the  part  of  the  defense  shall  have  been  closed, 
the  Commission  will,  when  the  claimant  shall  desire  to  take  rebut- 
ting proof,  accord  a  reasonable  time  for  the  purpose. 

6.  All  depositions,  after  the  filing  of  the  memorial,  shall  be  taken 
on  notice,  specifying  the  time  and  place  of  taking,  to  be  filed  in  the 
office  of  the  Commission,  with  a  copy  of  the  interrogatories,  or  a 
statement  in  writing  by  the  counsel  of  the  Government  adducing  the 
witness,  showing  the  subject  of  the  particular  examination  with  suffi- 
cient precision  to  be  accepted  by  the  counsel  of  the  Government 
agaiast  whom  such  witness  is  to  be  produced,  to  be  signified  by  his 
indorsement  thereon.  Such  interrogatories  or  statement  to  be  filed 
in  the  office  of  the  Commission  at  least  fift;een  days  before  the  day 
named  for  the  examination,  with  one  additional  day  for  every  five 
hundred  miles  of  distance  from  Washington  to  the  place  where  the 
deposition  is  to  be  taken.  When  depositions  are  to  be  taken  else- 
where than  in  North  America,  thirty  days  will  be  allowed. 

7.  Every  deposition  taken  in  the  United  States  shall  be  taken  be- 
fore 8ome  officer  authorized  to  take  depositions  in  causes  pending  in 
courts  of  the  United  States.  Depositions  in  Great  Britain  and  her 
possessions  may  be  taken  before  any  person  authorized  to  take  depo- 
sitions, to  be  used  in  courts  of  record,  or  any  justice  of  the  peace. 
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Depositions  in  those  countries  or  elsewhere,  may  be  taken  before  anjr 
consul  or  diplomatic  agent  of  either  Government. 

In  all  cases  the  cross-examination  of  the  witness  may  be  by  written 
interrogatories  or  orally,  in  the  election  of  the  party  cross-examining. 

8.  The  Commissioners  may  at  any  time,  issue  a  special  commission 
for  the  taking  of  testimony,  on  the  application  of  either  party;  such 
testimony  to  be  taken  either  in  written  interrogatories  or  orally,  as 
the  Commissioners  may  order. 

The  Commissioners  may  also,  on  motion  of  either  party,  order  any 
claimant  or  witness  to  appear  personally  before  them  for  examination 
or  cross-examination. 

9.  When  any  original  papers  filed  in  the  State  Department  of  the 
United  Stites  or  in  the  archives  of  the  British  Legation  in  Washing- 
toQ  can  not  be  conveniently  withdrawn  from  the  files^  copie4S  thereof 
will  be  received  in  evidence,  when  certified  by  the  State  Department 
or  by  the  British  Legation,  as  the  case  may  be. 

10.  When  the  time  has  expired  for  taking  proofs,  or  the  case  has 
been  closed  on  both  sides,  the  proofs  will  be  printed  under  the  direc- 
tion of  the  Secretary,  and  at  the  expense  of  the  Commission.  The 
argument  for  the  claimant  shall  be  filed  within  fifteen  days  after  the 
papers  shall  have  been  printed,  and  the  case  shall  stand  for  hearing 
ten  days  thereafter. 

11.  The  Secretary  will  prepare,  from  time  to  time,  lists  of  cases 
ready  for  hearing,  either  upon  demurrer  or  upon  the  merits,  in  the 
order  in  which  they  are  entitled  to  be  heard,  or  in  which  the  counsel 
for  the  two  Governments  shall  agree  that  they  shall  be  heard. 

12.  All  cases  will  be  submitted  on  printed  arguments,  which  shall 
contain  a  statement  of  the  facts  proven  and  references  to  the  evidence 
by  which  they  are  proven,  and,  in  addition^  the  counsel  for  the  re- 
spective Governments  will  be  heard  whenever  they  desire  to  ai^ue 
any  cause  orally.  Arguments  of  counsel  for  individual  claimants 
will  be  received,  in  print,  when  submitted  by  the  counsel  of  either 
Government,  and  not  otherwise. 

13.  Claims  against  the  United  States  and  Great  Britain,  re- 
spectively, will  be  entered  in  separate  dockets,  kept  by  the  Secretary. 
The  dockets  shall  contain  an  abstract  of  all  proceedings,  motions,  and 
orders  in  each  case. 

14.  The  Secretary  will  keep  a  record  of  the  proceedings  of  the 
Commission  upon  each  day  of  its  session,  which .  shall  be  read  at  the 
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next  meeting,  and  will  then  be  signed  by  him  and  approved  by  the 
signature  of  the  presiding  Commissioner. 

15.  The  Secretary  will  keep  a  notice  book,  in  which  entries  may 
be  made  by  the  counsel  for  either  Government,  and  all  entries  so 
made  shall  be  notice  to  the  opposing  counsel. 

16.  The  Secretaiy  shall  provide  books  of  printed  forms,  in  which 
will  be  recorded  the  awards  of  the  Commission,  signed  by  the  Com- 
missioners concurring  therein.  The  awards  against  each  Government 
will  be  kept  in  a  separate  book. 

17.  A  copy  of  each  award,  certified  by  the  Secretary  of  the  Com- 
mission, will  be  fiimished,  on  request,  to  the  party  upon  whose  claim 
snch  award  shall  have  been  made. 

18.  The  dockets,  minutes  of  proceedings,  and  records  of  awards, 
will  be  kept  in  duplicate,  one  of  which  will  be  delivered  to  each  Gov- 
ernment at  the  close  of  the  duties  of  the  Commission. 

19.  The  Secretary  will  have  charge  of  all  the  books  and  papers  of 
the  Commission,  and  no  paper  shall  be  withdrawn  from  the  files  or 
taken  from  the  office  without  an  order  of  the  Commission. 
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Tennessee  Reports.  Beports  of  Cases  argued  and  determined  in  the 
highest  Courts  of  Law  and  EquUy  in  the  State  of  Tennessee,  A  new 
Edition^  from  Overton  to  Meigs,  inclusive.  With  Notes  and 
References.  By  Wm.  F.  CJoopeb  :  Published  by  Soulft,  Thomas 
&  Winsor,  St.  Louis,  Mo.  For  sale  at  W.  T.  Berry  &  Co.'8,  Nash- 
ville, Tenn. 

The  value  of  our  earlier  decisions,  owing,  no  doubt,  to  the  rarity 
of  the  volumes  of  late  years,  has  been  greatly  underrated.  '^  There 
were  giants  in  those  days,''  both  at  the  bar  and  on  the  bench';  and  the 
important  cases  were  argued  with  great  ability,  and  usually  decided 
correctly.  The  rules  of  practice,  and  the  principles  of  law,  were,  in 
those  days,  drawn  with  more  precision,  more  clearly  cut,  than  of  late 
years.  The  tendency,  now,  is  to  ignore  rules  of  practice,  and  to  bevel 
off  the  sharp  edges  of  the  law,  so  that  the  parts  dovetail  into  each 
other  in  such  a  way  that  it  requires  keen  eyes  to  see  the  line  of  sever- 
ance. It  may  be  that  the  modem  usage  is  the  best,  for  it  tends  to 
diminish  technicalities,  and  to  secure  the  trial  of  causes  upon  the 
merits — most  desirable  ends — but  the  young  lawyer  would  do  well  to 
sharpen  his  powers  of  discrimination  by  a  diligent  study  of  these 
early  precedents.  They  contain,  so  to  speak,  the  common  law  of  the 
State.  The  rationale  of  many  of  the  usages  of  our  courts,  and  of 
many  of  our  settled  rules  of  decision,  can  only  be  comprehended  by 
tracing  these  usages  and  rules  to  their  origin.  It  will  generally  be 
found  that  they  were  only  established  after  careful  investigation,  and 
frequently  a  sharp  struggle. 

There  seems  to  be  an  impression  that  our  earlier  books  are  filled 
with  land  cases,  of  great  moment  in  their  day,  but  of  little  use  at 
present.  This  is  a  mistake,  as  will  be  obvious  to  any  one  who  con- 
siders how  small  a  part  of  our  Digests,  even  of  Mr.  Meigs'  admira- 
ble Digest,  who  lingered  over  these  cases  with  a  fondness  that  be- 
longed to  a  past  generation,  is  thus  occupied.  The  number  of  land 
cases  bears  no  proportion  to  the  number  of  cases  in  other  branches  of 
the  law.  Besides,  many  of  these  cases,  even  where  they  turn  upon 
points  of  purely  local  legislation,  embrace  questions  of  practice,  evi- 
dence and  general  principle,  still  of  daily  use.    Even  where  the  liti- 
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gation  originated  in  oar  peculiar  land  laws,  the  rights  of  the  parties 
will  be  found  to  turn  upon  general  principles  applicable  to  all  time, 
and  to  anj  system.  They  could,  no  doubt,  he  used  to  advantage  in 
the  numerous  land  suits  of  the  day  in  Texas,  Kansas,  California  and 
other  Western  States  and  Territories.  Systems  may  vary,  and  facts 
may  differ;  but  the  fundamental  principles  which  underlie  them,  and 
upon  which  the  rights  of  litigants  must  turn,  are  always  the  same. 

The  present  work,  as  was  to  have  been  expected  from  the  great 
learning  and  ability  of  its  editor,  has  been  very  skillfully  and  sys- 
tematically arranged  and  prepared.  Instead  of  placing  his  references 
at  the  end  of  the  cases,  or  in  foot-notes  to  the  body  of  the  opinion, 
the  editor  has  attached  them  directly  to  the  syllabus  to  which  they 
belong.  Each  case  contains,  immediately  in  connection  with  the 
proper  subject-matter,  a  reference  to  every  other  in  our  Reports  up  to 
Cold  well,  in  which  it  has  been  cited.  In  nearly  every  case  the  refer- 
ence shows  the  object  of  the  citation,  and  whether  the  subsequent  de- 
cision is  in  accord  or  in  conflict  with  the  case  cited,  or  has  qualified 
the  ruling  in  any  way.  But  the  references  have  not  been  confined  to 
the  cases  in  which  citations  are  made;  the  aim  seems  to  have  been  to 
make  the  reprinted  volumes  a  Concordance  to  our  Reports,  so  that 
each  case  will  not  only  be  a  guide  to  all  other  cases  where  its  rulings 
have  been  cited,  but  to  analogous  cases. 

This  work,  as  it  seems  to  us,  is  of  almost  invaluable  assistance  to 
the  Bench  and  Bar  of  this  State,  and  should  be  in  every  lawyer's 
library. 

Leading  and  Select  American  Cases  in  the  Law  of  Bills  of  Exchange, 
Promissory  Notes,  and  Checks:  arranged  according  to  Subjects. 
With  Notes  and  References.  By  Isaac  F.  Redfield  and  Mel- 
ville M.  Bigelow.  Boston :  Little,  Brown  &  Co.  1871.  For 
sale  at  W.  T.  Berry  &  Co.%  Public  Square,  Nashville, 

In  preparing  the  above  work,  the  editors  state  that  they  have  first 
endeavored  to  present  the  history  of  commercial  paper  throughout  its 
Qsaal  stages,  and  then  to  illustrate  such  collateral  branches  of  the 
general  subject  as  are  of  practical  importance.  They  have  aimed  to 
present  the  largest  possible  number  of  valuable  cases,  and  to  illustrate 
as  wide  a  range  of  topics  as  space  would  permit.  Upon  subjects  in- 
volved in  conflict,  decisions  presenting  the  different  rulings  have  been 
selected  as  principal  cases;  and  to  these  have  been  added  notes,  citing 
the  authorities  which  have  followed  or  rejected  the  doctrine  of  the  re- 
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specive  cases^  and  stating  the  general  current  of  adjudication  npon 
the  subject.  For  instance^  at  page  124,  the  case  of  the  PrtsOenlj 
Directors,  etc.,  of  the  Union  Bank  of  Weymouik  and  Brcdntree  vs. 
miey  WiUia,  8  Metcalf,  604,  (Mass.,)  is  published  in  fhU,  to  the 
efiect  that  if  a  person  not  a  party  to  a  note  place  his  name  upon  the 
back  of  it  at  the  time  it  was  made,  he  is  liable  as  maker;  and  when 
the  note  is  in  the  hands  of  a  bonafde  holder,  the  presumption,  in  the 
absence  of  proof,  is  that  the  name  was  placed  upon  it  at  the  time  it 
was  executed.  In  the  note  at  the  end  of  the  case,  the  editors  state 
that  it  is  followed  in  Massachusetts  by  Hawkes  vs.  PhSUps,  7  Gray, 
284,  and  by  Draper  vs.  Weld,  13  Gray,  680 ;  the  latter  holding  evi- 
dence that  the  third  party  put  his  name  on  the  note  with  authority  to 
fill  the  blank  with  a  guaranty,  inadmissible  against  one  who  took  the 
paper  without  notice.  But  if  the  payee  afterwards  indorse  above  the 
signature  of  the  third  party,  the  latter  then  becomes  an  ordinary  in- 
dorser  and  his  liability  can  not  be  changed  by  parol :  Clapp  vs.  Rice, 
13  Gray,  403.  See  Howe  vs.  Merrill,  5  Gush.,  80;  Vore  vs.  Hurst, 
1  Ind.,  661.  If  the  signature  of  such  person  is  written  subsequently 
to  the  execution  of  the  paper,  and  as  an  independent  transaction,  the 
signor  is  a  guarantor:  Benthallvs.  Jvdkins,  13  Met.,  265;  Irish  vs. 
Cutter,  31  Me.,  636.  See,  also,  to  the  same  effect,  Wethertoax  vs. 
Paine,  2  Mich.,  566;  Lewis  vs.  Harvey,  18  Mo.,  74;  Schneider  vs. 
Schiffman,  20  Mo.,  571;  ChildsvB.  Wy^aan,  44  Me.,  433;  ItaHin 
vs.  Boyd,  UN.  Hamp.,  385;  Carpenter  vs.  Oaks,  10  Rich.  Law,  17. 
In  MoChiire  vs.  Bosworth,  1  La.  An.,  248,  it  is  held  that  such  third 
person  binds  himself  as  surety. 

We  cite  this  case  and  accompanying  note,  to  give  the  reader  a 
clearer  idea  of  the  plan  and  nature  of  the  work.  Many  of  the  notes 
are  lengthy  and  exhaustive.  The  law  of  all  the  States  on  the  sub- 
jects treated  of,  is  clearly  stated.  To  the  practitioner,  and  certainly 
to  the  law  student,  we  think  this  work  of  much  greater  assistance 
than  any  of  the  text-books  on  the  same  subject.  The  law  student 
needs  not  merely  the  bare  statement  of  a  principle,  but  the  applica- 
tion of  it  to  facts. 

The  Practice  in  BanJeruptoy,  with  the  Bankrupt  Law  of  the  United 
States,  as  amended,  and  the  Rules  and  Forms;  together  with  Notes 
referring  to  aU  Decisions  reported  to  July  1, 1871 ;  to  which  is  added 
the  Rules  of  Practice  for  the  Courts  of  Equity  of  the  United  Stales. 
By  Oblakdo  F*  Buhp.    Fourth  Edition :    Published  by  Baker, 
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Voorhis  &  Co.,  New  York.    For  sale  at  W.  T.  Berry  &  Co/s, 
Nashville. 

This  work  begins  with  the  commeDcement  of  proceedings  in 
bankruptcy,  and  leads  the  reader,  step  by  step,  through  all  the  suc- 
cessive stages  to  their  final  close.  Practice,  pleadings,  process,  reme- 
dies, and  jurisdiction,  are  all  discussed  and  explained,  as  far  as  it  is 
necessary  to  elucidate  ihe  subject.  At  the  close  of  the  war,  a  heavy 
burden  of  debt  had  been  placed  on  many,  which  they  could  never 
hope  to  pay.  The  debtor  felt  himself  hampered  and  fettered,  with- 
out any  possibility  of  escape.  The  Bankrupt  Act  came  to  afford  the 
needed  relief,  and  the  court  records  and  reports  show  how  eagerly  its 
privileges  were  embraced.  This  multitude  of  cases  has  given  rise  to 
a  multitude  of  decisions,  more  than  eight  hundred  of  which  are  col- 
lected and  digested  in  the  present  work.  The  decisions  were  scat- 
tered thruugh  different  law  periodicals.  The  author  states  that  it  is 
believed  that  scarcely  a  single  case  contained  in  any  report  or  period- 
ical can  be  found  which  is  not  cited  in  this  edition.  Marks  in  the 
text  refer  the  practitioner  to  the  Notes,  and  to  the  Rules  and  Forms, 
so  that  he  can  tell  at  a  glance  whether  the  law  has  been  amended  or 
construed,  and  what  are  the  views  of  the  Supreme  Court  upon  the 
point  he  is  considering. 

English  Law  Bepi^ts.  Oommon  Law  and  Equity  Series  for  September 

and  October,  1861.  Published  by  T.  &  J.  W.  Johnson  &  Co., 

Philadelphia.     For  sale  at  W.  T.  Berry  &  Co.'s,  Public  Square, 
Nashville,  Tenn. 

These  Reports — the  Common  Law  Series  edited  by  J.  R.  Bulwer, 
Q.  C,  Barrister-at-Law;  the  Equity  Series,  edited  by  G.  W.  Hem- 
ming, Barrister-at-Law — should  be  of  much  interest,  and  even  service, 
to  the  profession,  if  in  no  other  way  than  by  enabling  its  members  to 
contrast  the  course  of  adjudication  in  this  country  and  England.  We 
have  given,  in  the  present  number  of  this  Review,  a  Digest  of  the 
Dedsions  reported  in  Parts  IX.  and  X.,  from  which  can  be  seen  the 
character  of  the  cases  and  decisions  reported.  These  reports  are  re- 
printed in  full,  without  omission  or  condensation.  They  are  issued 
immediately  afler  their  publication  in  England.  Practitioners  will 
&nd  them  almost  equal  in  importance  to  any  other,  save  the  Reports 
of  his  own  particular  State,  as  they  cover  very  nearly  every  conceiv- 
able question  that  can  arise  at  law. 
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The  Scienoe  of  Legal  Judgment.  A  Treatise  designed  to  show  the 
materials  whereof,  and  the  process  by  which^  Courts  constnict 
their  judgments;  and  adapted  to  practical  and  general  use  in  the 
discussion  and  determination  of  Law.  By  James  Kam^  of  the 
Inner  Temple,  Barrister-at-Law.  With  extensive  Additions  and 
Annotations,  by  John  Townshend,  of  the  New  York  Bar. 
Published  by  Baker,  Voorhis  &  Co.,  Law  Publishers,  66  Nassau 
Street,  New  York.  For  sale  at  W.  T.  Berry  &  Co.'s,  Public 
Square,  Nashvilla 

The  first  and  only  English  edition  of  Bam's  Treatise  on  Legal 
Judgment  was  published  in  1834;  it  has  long  since  been  out  of 
print,  and  copies  of  it  have  become  very  scarce,  while  the  death  of 
the  author  has  precluded  the  hope  of  a  second  edition  at  his  hands. 

The  book,  soon  after  its  publication  in  England,  was  reproduced 
in  America  in  a  very  unattractive  form,  as  part  of  the  series  of  ''The 
Law  Library .'' 

The  work  presents  those  features  of  painstaking  and  erudite  re- 
search which  was  the  peculiar  characteristic  of  all  the  efforts  of  its 
distinguished  author;  and  it  has  always  stood  very  high  in  the  esti- 
mation of  the  Bench  and  Bar.  The  copies  in  the  market  were  quite 
inadequate  to  the  demand,  and  a  new  edition  has  long  been  needed. 

The  present  edition,  besides  being  a  literal  reprint  from  the  English 
copy,  has  incorporated  some  extensive  additions  from  the  English 
and  American  reports.  These  additions,  occupying  fully  one-third 
of  the  volume,  are  indicated  by  being  inclosed  within  brackets.  Be- 
sides the  additions  to  the  text,  the  appendix  and  index  are  new. 
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Countj. 

Name. 

Post  Office. 

Barbour^ 

A.  W.  Cochran, 

Eufaula. 

Blonnt, 

R.  H.  Wilson, 

Bloontville. 

Bullock, 

J.  W.  L.  Daniel, 

Midway. 

u 

Neill  McPherson, 

Union  Springs^ 

Chambers^ 

Richards  &  Son, 

Tiafayette. 

Cherokee, 

J.  L.  Cunningham, 

Gadsden. 

Choctaw, 

Glover  &  Coleman, 

Butler. 

Clarke, 

James  J.  Goode, 

Coffeeville. 

Coffee, 

G.  T.  Yclverton, 

Elba. 

Coyington, 

J.  M.  K.  Little, 

Andalusia. 

Dale, 

Benj.  F.  Cassady, 

Ozark. 

Dallas, 

Pettiis  &  Dawson, 

Selma. 

It 

Morgan,  Ijapsley  &  Nelson, 

it 

De  Kalb, 

Nicholson  &  Collins, 

Lebanon. 

Fayette, 

E.  T.  Jones, 

Fayette  C.  H. 

Franklin, 

Wm.  Cooper, 

Tuscumbia. 

Greene, 

Crawford  &  Mobley, 

Eutaw. 

Hale, 

A.  A.  Coleman, 

Greensborough 

Henry, 

Cowan  &  Oates, 

Abbeville. 

Jackaon, 

Robinson  &  Parks, 

Soottsboro. 
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Ccmiitjr. 

Name» 

Port  Office. 

Lauderdale, 

Wood,  Kennedy  &  Wood, 

Florence. 

liawrence, 

• 

Thomas  M.  Peters, 

Moolton. 

Lowndes, 

Clements  &  Gilchrist, 

Hayneville. 

Macooi 

W.  C.  Mclver, 

Tuskegee. 

Madison, 

Isaiah  Dill, 

Huntsville. 

Marengo, 

Geo.  G.  Lyon, 

Demopolis. 

Marshall, 

Wyeth  &  Boyd, 

Guntersville. 

Mobile, 

J.  P.  Southworth, 

Mobile. 

Montgomery, 

Hodgson,  Ferguson  &  Bullock, 

,  Montgomery, 

Morgan, 

C.  C.  Nesmith, 

Somerville. 

Perry, 

Bailey  &  Lockett, 

Marion. 

Pickens, 

M.  L.  Stansell, 

Carrolton. 

Pike, 

N.  W.  Griffin, 

Troy. 

Russell, 

Geo.  D.  &  Geo.  W.  Hooper, 

Opelika. 

St.  Clair, 

JohnW.  Inser, 

Ashville. 

Shelby, 

A.  A.  Sterrett, 

Columbiana. 

Sumpter, 

B.  A.  Meredith, 

Gainesville. 

Tallapoosa, 

Oliver  &  Bulger, 

Dadeville. 

Talladega, 

Bradford  &  Bradford, 

Talladega. 

Tuscaloosa, 

Hargrove  &  Fitls, 

Tuscaloosa. 

Walker, 

Wm.  B.  Appling, 

Jasper. 

"Wilcox, 

Howard  &  Howard, 

Camden. 

ABKANSAS. 


Arkansas, 

Haliburton  &  Grodden, 

De  Witt. 

Ashley, 

J.  W.  Van  Gilder, 

Hamburg. 

Benton, 

John  A.  Arrington, 

Bentonville. 

Bradley, 

T.  F.  Sorrels, 

Warren. 

Calhoun, 

M.  L.  Jones, 

Hampton. 
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amtr. 

Name. 

Port  Office. 

Oimll, 

G.  J.  Crump, 

CitiTollton. 

Cbioot, 

Street  &  YalentiDe, 

Lake  Village. 

Clark, 

H.W.  McMillan, 

Arkadelpfaia. 

Colombn, 

B.  F.  Aakew, 

Magnolia. 

Conway, 

Duncan  &  Woodard, 

Springfield. 

" 

F.  T.  Kice, 

Lewisburg. 

Crawfoid, 

Jesse  Turner, 

Van  Buren. 

Ddl™, 

M.  M.  Dnffie, 

Princeton. 

D«h., 

Same  as  Bradley  County, 

Drew, 

W.  F.  Slemmons, 

Monticello. 

rmklin. 

N.  W.  Patterson, 

Ozark. 

Hempstead, 

Hempetead  &  Eakin, 

Washington. 

HolSprimra. 

Geo.  J.  Summers, 

Hot  Springs. 

Pineville. 

luae. 

Jacksonport. 

on, 

Pine  Bluff. 

Tens, 

Clarksville. 

ton. 

Lewisville. 
Huntsville. 

s™, 

Clarendon. 

«, 

Mt  Ida. 

». 

Perryville. 

.Tis, 

Helena. 

ivcatt. 

Dallas. 

iiyliss. 

Dover. 

lugh  &  England, 

Duvall's  Bluff. 

liauu, 

Little  Rock. 

)nnn. 

Forrest  City. 

inley. 

Benton. 

ta, 

Waldron. 
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County. 

Name, 

Po0tOffioe« 

Sebastian, 

Ben.  T.  Du  Val, 

Fort  Smith, 

Sevier, 

J.  H.  Lathrop, 

Locksbuig. 

Union, 

John  H.  Carleton, 

El  Dorado. 

Washington, 

A.  M.  Wilson, 

Fayetteville 

White, 

B.  D.  Turner, 

Searcy. 

WooAruff, 

W.  A.  Monroe, 

Augusta. 

CALIVOBiriA. 


Fresno, 
Mariposa, 
Napa, 

Sacramento, 
San  Francisco, 


a 


San  Joaquin, 
Santa  Clara, 
Sonoma, 
Stanislaus, 
Tulare. 


C.  G.  Sayle, 

J.  B.  Campbell, 

J.  E.  Pond, 

Robert  C.  Clark, 

Provines  &  Johnson, 

Campbell,  Fox  &  Campbell, 

Joseph  M.  Cavis, 

E.  A.  Clark, 

James  A.  Lament, 

T.  A.  Caldwell, 

S.  C.  Brown, 


Millerton. 
Mariposa. 
Napa  City. 
Sacramento, 
San  Francisco. 


(t 


Stockton. 
San  Jose. 
Vallejo. 
Knight^s  Ferry. 
Visalia. 


COLO&ADO. 

Boulder, 

6.  Berkley, 

Bonlder. 

El  Paso, 

E.  A.Smith, 

Fountain. 

Fremont, 

Thomas  Macon^ 

Cannon  City 

Gilpin, 

Lewis  C.  Bockwell, 

Central  aty 
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COKKECTICUT. 


CoQn^. 

Name. 

PoetOffloe. 

Fairfield, 

Treat  &  Bullock, 

Bridgeport  ^ 

Litchfield, 

Hubbard  &  Andrews, 

Litchfield. 

New  Loadon, 

Wait  &  Swan, 

DELAWABE. 

Norwich, 

Kent, 

Elias  S.  Reed, 

Dover. 

Newcastle, 

Edward  Bradford,  Jr., 

Wilmington, 

BISTBICT  OF  COLUMBIA. 


F.  P.  B.  flandfl. 

Washington. 

James  H.  Embry, 

Washington. 

I8t0  •'!"  SinM. 

FLORIDA. 

Alachua, 

Finley  &  Finley, 

Gainsville. 

Columbia, 

R.  W.  Broome, 

Lake  City. 

Duval, 

Wheaton  &  Anno, 

Jacksonville. 

Escambia, 

E.  A .  Perry, 

Pensacola. 

Gadsden, 

Davidson  &  Love, 

Quincy. 

Hamilton, 

Henry  J,  Stewart, 

Jasper. 

Jefferson, 

Scott  &  Clarke, 

Monticello. 

Leon, 

Edwin  H.  Tapscott, 

Tallahassee. 

Madison, 

E.  J.  Vann, 

Madison. 

Putnam, 

Calvin  Qillis, 

Pilatka. 

St.  Johns, 
Vol. 

W.  Howell  Robinson, 
I.— 13 

St.  Augustine. 
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County. 

Name. 

Port  Office. 

Santa  Rosa, 

John  Chain, 

Milton. 

Sumter, 

A.  C.  Clark, 

Sumterville. 

Suwanee, 

J.  F.  White, 

Live  Oak. 

Taylor, 

Same  as  Leon  County. 
GEOBGIA. 

Appling, 

Same  as  Pierce  County. 

Baker, 

Smith  &  Jones, 

Albany. 

Bibb, 

Nisbets  &  Jackson, 

Macon. 

Brooks, 

Jno.  G.  McCall, 

Quitman. 

Burke, 

John  D.  Ashton, 

Waynesboro. 

Butts, 

Same  as  Newton  County, 

Calhoun, 

Same  as  Terrell  County, 

Camden, 

J.  M.  Amow, 

St.  Mary. 

Carroll, 

George  W.. Austin, 

Carrollton. 

Cass, 

Robert  W.  Murphey, 

Cartersville. 

Charlton, 

» 

Same  as  Pierce  County. 

Chatham, 
Clarke, 

Harden  &  Levy, 
S.  P.  Thurmond, 

Savannah. 

n  Ray  BtrMU 

Athens. 

Clay, 

John  C.  Wells, 

Fort  Gaines. 

Clinch, 

J.  L.  Sweat, 

Homersville. 

Cobb, 

W.  T.  Winn, 

Marietta. 

CoflTee, 

Same  as  Pierce  County. 

Columbia, 

Charles  H.  Shockley, 

Appling. 

Coweta, 

Lucius  H.  Featherston, 

Newnan. 

Dade, 

Robert  H.  Tatum, 

Rising  Fawn. 

Deratur, 

George  W.  Hines, 

Bainbridge« 

Dooley, 

Same  as  Pulaski  County. 
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G  E  O  B  a  I  A—CotUiiwed. 

i 

Connty. 

Name. 

Port  Office. 

Dougherty, 

Same  as  Terrell  County, 

Echols, 

Same  as  Pierce  County. 

Emanuel, 

M.  B.  Ward, 

Swainsboro. 

Floyd, 

Wright  &  Featherston, 

Rome. 

Forsyth, 

H.  L.  Patterson, 

Comming. 

Fulton, 

Newman  &  Harrison, 

Atlanta. 

Gilmer, 

H.  R.  Foote," 

EUejay. 

Glynn, 

Harris  &  Williams, 

Brunswick. 

Gordon, 

J.  W.  T.  Johnson, 

Calhoun. 

Greene, 

Miles  W.  Lewis. 

Greensborough. 

Gwinnett, 

N.  L.  Hutchins, 

Lawrenceviile. 

HaU, 

Phil  R.  Simmons, 

Gainsville. 

Hancock, 

J.  T.  Jordon, 

Sparta. 

Hart, 

Skelton  &  Seidel, 

HartwelL 

Henry, 

Same  as  Newtou  County. 

Houston, 

E.  W.  Crocker. 

Fort  Valley. 

Irwin, 

Same  as  Pulaski  County. 

Jasper, 

Boiling  Whitfield, 

Monticello. 

Jefferson, 

Carswell  &  Denny, 

Louisville. 

Laurens, 

Rollin  A.  Stanley, 

Dublin. 

Lee, 

Same  as  Terrell  County. 

liberty. 

J.  W.  Farmer, 

Hinesville. 

Lowndes, 

Whittle  &  Morgan, 

Yaldosta. 

Merriweather, 

John  W.  Park, 

Greenville. 

^Iltchell, 

W.  C.  McCall, 

Camilla. 

Mooroe, 

R.  P.  Trippe, 

Forsyth. 

Montgomery, 

Rollin  A.  Stanley, 

Dublin. 

Morgan, 

J.  C.  Bamett, 

Madison. 

Murray, 

Wm.  Luffman, 

Spring  Place. 

Muscogee, 

Ingram  &  Crawford, 

Columbus. 
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a  S  O  B  G I  A— (W'nii«c{. 


Countj, 

Name. 

Post  Office. 

Newton, 

L.  B.  Anderson, 

Covington. 

Oglethorpe, 

E.  C.  Shackelford, 

Lexington. 

Paulding, 

S.  L.  Strickland  &  N.  N. 

Beall,  Dallas. 

Pierce, 

Jno,  C.  Nicholls, 

Blackshear. 

Pike, 

H.  Green, 

Zebulon. 

Polk, 

Butt  Jones, 

Van  Wert. 

Pulaski, 

Charles  C.  Kibbee, 

Hawkinsville. 

Randolph, 

E.  L.  Douglass, 

Cuthbert. 

Eichmond, 

A.  R.  &  H.  G.  Wright, 

Augusta. 

Schley, 

Hudson  &  WaU, 

EllaviUe. 

Schriven, 

Geo.  R.  Black, 

Sylvania, 

Spaulding, 

Same  as  Newton  County, 

Sumter, 

Hawkins  &  Guerry, 

Americus. 

Talbot, 

R.  H.  Bullock, 

Talbottom. 

Taliaferro, 

James  F.  Reid, 

Crawfordsville. 

Telfair, 

Same  as  Pulaski  County, 

Terrell, 

R.  F.  Simmons, 

Dawson. 

Troup, 

Speer  &  Speer, 

LaGrange. 

Upson, 

John  I.  Hall, 

Thomaston. 

Walker, 

J.  C.  Clements, 

Lafayette. 

Walton, 

Jno.  W.  Arnold, 

Monroe. 

Ware, 

Same  as  Pierce  County, 

Wayne, 

Same  as  Pierce  County, 

Webster, 

Thomas  H.  Pickett, 

Preston. 

Whitfield, 

J.  A.  R.  Hanks, 

Dal  ton. 

Wilcox, 

Same  as  Pulaski  County, 

Worth, 

Wm.  A.  Harris, 

IDAHO. 

Isabella. 

Nez  Peroe, 

Jasper  Rand, 

Lewistown. 
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ILLINOIS. 

Coimtj. 

Name. 

Poet  Office. 

Adams, 

G.  M.  Fogg, 

Quincy. 

Alexander, 

Allen,  Mulkey  &  Wheeler, 

Cairo, 

Boone, 

C.  E.  Fuller, 

Belvidere, 

Calhoun, 

S.  G.  Lewis, 

Hardin, 

Cass, 

J.  Henry  Shaw, 

Beardstown. 

Champaign, 

Sweet  &  Lothrop, 

Champaign, 

Clark, 

Whitehead  &  Hare, 

Marshall. 

Coles, 

Wiley  &  Parker, 

Charleston. 

Cook, 

E.  A.  Otis, 

Chicago. 

DeWitt, 

E.  H.  Palmer, 

Clinton. 

Doaglas, 

R.  B.  Macpherson, 

Tuscola. 

Edgar, 

T.  C.  W.  Sale, 

Paris. 

Effingham, 

S.  F.  Gilmore, 

Effingham. 

Fayette, 

J.  W.  Ross, 

Vandalia. 

Ford, 

A.  M.  McElroy, 

Paxton. 

Franklin, 

Alfred  C.  Duff, 

Benton. 

Fulton, 

E.  T.  Campbell, 

Lewistown. 

Gallatin, 

E.  N.  Jones, 

Shawneetown. 

Greene, 

Burr  &  Wilkinson, 

CarroUton. 

Grundy, 

E.  Sanford, 

Morria 

Haucock, 

David  Mack, 

Carthage. 

Iroquois, 

Blades  &  Kay, 

Watseka. 

Jefferson, 

Casey  &  Patton, 

Mt.  Vernon. 

Jersey, 

M.  B.  Miner, 

Jerseyville. 

Kane, 

Wheaton,  Smith  &  McDole, 

Aurora. 

Kankalee, 

C.  A.  Lake, 

Kankalee  City. 

Knox, 

J.  B.  Boggs, 

Galesburg. 

Lawrence, 

T,  P.  Lowry, 

Lawrenceville. 

Lee, 

A.  K.  Trusdell, 

Dixon. 

Livingston, 

Pillsbury  &  Lawrence, 

Pontiac. 

McLean, 

Stevenson  &  Ewing, 

Bloomington. 
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I  L  L I N  O  I  B—OnUitiued. 


Gountj. 

Name. 

Port  Office. 

MaooD^ 

I.  A.  Buckingham, 

Decatur. 

Macoupin^ 

John  N.  McMillan, 

Carlinville. 

Marion, 

(jeo.  W.  Young, 

Marion. 

Marshall, 

A.  J.  Bell, 

liacon. 

Mason, 

Wright  &  Cochran, 

Havanna. 

Massac, 

Edward  McMabon, 

Metropolis. 

Mercer, 

McCoy  &  Clokey, 

Aledo. 

Montgomery, 

W.  T.  Coale, 

Hillsboro. 

Morgan, 

Wm.  Brown, 

Jacksonville. 

Moultrie, 

W.  G.  Patterson, 

Sullivan. 

Peoria, 

Thomas  Cratty, 

Peoria. 

Piatt, 

S.  R  Reed. 

Monticello. 

Pope, 

Thomas  U.  Clarke, 

Golconda. 

Pulaski, 

Greorge  S.  Pidgeon, 

Mound  City. 

Putnam, 

Frank  Whiting, 

Granville. 

Sichland, 

F.  D.  Preston, 

Olney, 

Bock  Island, 

W.  H.  Gest, 

Bock  Island. 

St.  Clair, 

Kase  &  Wilderman, 

Belleville. 

Sangamon, 

Broadwell  &  Springer, 

Springfield. 

Shelby, 

Hess  &  Stephenson, 

Shelbyville. 

Stark, 

Miles  A.  Fuller, 

Toulon. 

Stephenson, 

Ingalls  &  Atkins, 

Freeport. 

Tazewell, 

John  B.  Cohrs, 

Pekin. 

Union, 

Hugh  Andrews, 

Jonesboro'. 

Vermillion, 

Wm.  A  Young, 

Danville. 

Warren, 

William  Marshall, 

Monmouth. 

Wayne, 

James  A.  Creighton, 

Fairfield. 

White, 

Crebs,  Conger  &  Hamil, 

Carmi. 

Woodford, 

Geo.  H.  Kettele, 

Metamora. 
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INDIANA. 

CoontjT. 

Name. 

Poet  Office. 

Alleo, 

Combs  &  Miller, 

Fort  Wayne. 

Bartholomew, 

Jno.  N.  Kerr, 

Columbus. 

(kSR, 

Frank  Swigot, 

Logansport. 

Clarke, 

S.  L.  Robison, 

Charlestown. 

Clay, 

A.  T.  Rose, 

Bowling  Green. 

Dearborn, 

Adkinson  &  Roberts, 

Tjawrenceburg. 

Decatur, 

Gavin  &  Miller, 

Greensburg. 

DeKalb, 

James  E«  Rose, 

Butler, 

Elkhart, 

Blake  &  Johnson, 

Goshen. 

Fayette, 

James  P.  Kerr, 

Cornersville. 

Floyd, 

Huckeby  &  Huckeby, 

New  Albany. 

FoaDtain, 

Nebeker  &  Cambern, 

Covington. 

Franklin, 

Chas.  Moorman, 

Brookville. 

Gibson, 

Wm.  M.  Land, 

Princeton. 

Grant, 

G.  T.  B.  Carr, 

Marion. 

Hamilton, 

Evans  &  Stephenson, 

Noblesville. 

Hancock, 

James  L.  Mason, 

Greenfield. 

Harrison, 

Wolfe  &  Stockslager, 

Corydon. 

Henry, 

Wm.  Grose, 

New  Castle. 

Howard, 

Kroh  &  Bennett, 

Kokomo. 

Huntington, 

DeLong  &  Mains. 

Huntington. 

Jackson, 

Long  &  Long, 

Brownstowu. 

Jasper, 

Thomas  J.  Spitler, 

Rensselaer. 

Jay, 

James  W.  Templer. 

Portland. 

Jefferson, 

Wilson  &  Wilson, 

Madison. 

Johnson, 

Jno.  W.  Wilson, 

Franklin. 

Knox, 

J.  S.  Pritchett, 

Vinoennes. 

LaGrange, 

C.  W.  Wade, 

LaGrange. 

Lake, 

Horine  &  Fancier, 

Crown  Point, 

LaPorte, 

E.  G.  McCollum, 

TiaPorte. 

Madison,  . 

James  H.  McConnel, 

Anderson, 
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I  K  D I  A  K  A— Omtimied 


County. 

Name. 

Post  Office. 

Marion, 

Robert  N.  Lamb, 

Indianapolis. 

Monroe, 

James  B.  Mulky, 

Bloomington, 

Morgan, 

J.  V.  Mitchell, 

Martinsville. 

Ohio, 

S.  R.  &  D.  T.  Downey, 

Rising  Sun. 

Perry, 

Charles  H.  Mason, 

Cannelton.- 

Pike, 

Charles  H.  McCarty, 

Petersburg. 

Porter, 

Thomas  J.  Merrifield, 

Valparaiso. 

Poesy, 

Speneer  &  Lioudon, 

Mt.  Vernon. 

Kandolpb, 

Browne  &  Thompson, 

Winchester. 

Scott, 

W.  C.  Price, 

Lexington. 

Spencer, 

6.  L  Beinhard, 

Rockport. 

Stark, 

S.  A.  McCrackin, 

Knox. 

Steuben, 

Gale  &  Glasgow, 

Angola. 

Tipton, 

John  M.  Goar, 

Tipton. 

Vanderberg, 

W.  Frederick  Smith, 

Evansville. 

Washington, 

Horace  Heffren, 

Salem. 

Wells, 

David  T.  Smith, 

IOWA. 

Bluffion. 

Benton, 

Boone, 

Cerro  Gorda, 

Clarke, 

Clinton, 

Des  Moines^ 

Dubuque, 

Fayette, 

Greene, 

Guthrie, 


John  Shane,  Vinton, 

C.  W.  Williams,  Boonesboro. 

Stanberry,  Gibson  &  Stanberry,  Mason  City. 
Chaney  &  Reese,  Osceola. 

Albert  S.  Levy,  Clinton. 

Halls  &  Baldwin,  Burlington. 

Shiras,  Van  Dusee  &  Henderson,Dubuque. 
Ainsworth  &  Millar,  West  Union. 

Jackson  &  Potter,  Jefferson. 

Wm.  Elliott,  Panora. 
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I  O  W  A—^CoiUinued. 


Caanty. 

Name. 

Post  Office. 

Hardin, 

Enoch  W .  Eastman, 

Eldora. 

Henrj^, 

T.  W.  &  John  S.  Woolson, 

Mt.  Pleasant. 

Jasper, 

Smith  &  Cook, 

Newton. 

JohnsoD, 

Edmonds  &  Ransom, 

Iowa  City. 

Keokuk, 

Geo.  D.  Woodin, 

Sigourney. 

Lee, 

Seaton  &  Allyn, 

Keokuk. 

Linn, 

J.  M.  Preston  &  Son, 

Marion. 

Lucas, 

E.  B.  Woodward, 

Chariton. 

^ladison. 

John  Leonard, 

Winterset. 

Marion, 

Atherton  &  Anderson, 

Knoxville. 

Marshall, 

Parker  &  Rice, 

Marshalltown. 

Monroe, 

Anderson  &  Stuart, 

Albia. 

Page, 

Morledge  &  McPherrin, 

Clarinda. 

Polk, 

Philips  &  Philips, 

Des  Moines, 

Pottawatamie, 

Baldwin  &  Wright, 

Council  Bluff. 

Poweshiek, 

L.  C.  Blanchard, 

Montezuma. 

Scott, 

Stewart  &  Armstrong, 

Davenport. 

Tama, 

C.  B.  Bradshaw, 

Toledo. 

Taylor, 

R.  B.  Kinsell, 

Bedford. 

Union, 

J.  M.  Miligan, 

Aflon. 

Wapello, 

E.  S.  Burton, 

Ottumwa. 

Warren, 

Bryan  &  Seevers, 

Indianola. 

Washington, 

H.  &  W.  Scofield, 

Washington. 

Wayne, 

W.  W.  Thomas, 

Cory  don. 

Webster, 

J.  F.  Buncombe, 

Fort  Dodge. 

Winneshiek, 

John  T.  Clark, 

Decorah. 

Woodburg, 

Isaac  Pendleton, 

Sioux  City. 
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KAKSAS. 

County. 

Name. 

Post  Office. 

Allen, 

Thurston  &  Cates, 

Humboldt 

Anderson, 

W.  A.  Johnson, 

Garnett. 

Atchison, 

Horton  &  Waggener, 

Atchison. 

Bourbon, 

Bawden  &  Guerin, 

Fort  Scott 

Batler, 

W.  T.  Galliher, 

Eldorado. 

Chase, 

Wood  &  Ward, 

Cottonwood  Falls. 

Coffey, 

J.  Cox, 

Burlington. 

Doniphan, 

Sidney  Tennent, 

Troy. 

Douglas, 

A.  J.  Reid, 

Lawrence. 

Franklin, 

A.  Franklin, 

Ottawa. 

Greenwood, 

Fearle  &  Stratton, 

Burlington. 

Jackson, 

Wm.  Henry  Dodge, 

Holton. 

Jefferson, 

Morse  &  Stanley, 

Oskaloosa. 

Leavenworth, 

Wm.  McNeill,  Clough  & 

Lysan- 

der  B.  Wheat, 

Leavenworth  City 

Lykins, 

W.  T.  Johnston, 

Paola. 

Lyon, 

W.  T.  McCarty, 

Emporia. 

Miami, 

James  Kingsley. 

Paola. 

Morris, 

A.  J.  Hughes, 

Council  Grove. 

Pottawatomie, 

R.  S.  Hick, 

Louisville. 

Shawnee, 

James  M.  Spencer, 

Topeka. 

Woodson, 

Same  as  Coffey  County, 

■ 

A.  M.  Crockett, 

Neta  waka 

KENTUCKY, 

Ballard, 

G.  W.  Reeves, 

Blandville. 

Barren, 

N.  A.  &  G.  R.  Smith, 

Glasgow. 

Bath, 

Nesbitt  &  Gudgell, 

Owingsville. 

Caldwell, 

F.  W,  Darby, 

Princeton. 

Callaway, 

R.  D.  Brown, 

Murray, 
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K  B  N  T  U  C  K  Y—Qmtmti0d. 


Goontj. 

Name. 

Poet  Office. 

Carter, 

J.  R.  Botts, 

Grayson. 

Clarke, 

W.  M.  Beckner, 

Winchester. 

Clay, 

Same  as  Laurel  County, 

Crittenden, 

Same  as  Livingston  County, 

Fayette, 

Wm.  C.  P.  Breckenridge, 

Lexington. 

Fleming, 

A.  E.  Cole, 

Flemingsburg. 

Floyd, 

E.  G.  H.  Uanis, 

Prestonsburg. 

Franklin^ 

T.  N.  &  D.  W.  Tiindsey, 

Frankfort. 

Fulton, 

John  A.  Tisuderdale, 

Hickman. 

Garrard, 

Jas.  A.  Anderson, 

Lancaster. 

Grant, 

W.  T.  Simmonds, 

Williamstown. 

Graves, 

Mayes  &  Tiangridge, 

Mayfield. 

Grayson, 

Thomas  E.  Ward, 

Litchfield. 

Green, 

Wm.  B.  Allen, 

Greensburg. 

Greenup, 

B.  F.  Bennet, 

Greenup. 

Hart, 

George  T.  Beed, 

Munfordsville. 

Henry, 

Buckley  &  Backley, 

New  Castle, 

Hickman, 

F.  M.  Bay, 

Clinton. 

Jefferson, 

Edward  Badger, 

Louisville. 

u 

Marshall  &  Marshall, 

n 

JasHunine, 

H.  A.  Anderson, 

Nicholasville. 

Johnson, 

J.  Frew  Stewart, 

Paintsville. 

Knox, 

F.  P.  Stickley, 

Barboursville. 

Laurel, 

Pearl  &  Stephens, 

Laurel. 

Lewis, 

George  T.  Halbert, 

Vanceburg. 

LivingstOD, 

Bush  &  Bush, 

Smithland. 

Logan, 

A.  6.  Rhea, 

Russellville. 

Lyon, 

Dan  B.  Cassidy, 

Eddyville. 

McCracken, 

Houston  &  Houston, 

Paducah. 

McLean, 

S.  J.  Boyd, 

Calhoun. 

ilagoffin, 

D.  D.  Sublett, 

Salyersville. 
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County. 

MasoD^ 

Meade^ 

Mercer, 

Metcalfe, 

Montgomery, 

Morgan, 

Nicholas, 

Oldham, 

Powell, 

Rowan, 

Pulaski, 

Rock  Castle, 

Russell, 

Scott, 

Shelby, 

Simpson, 

Taylor, 

Todd, 

Trigg, 

Trimble, 

Union, 

Warren, 

Washington, 

Webster, 

Whitley, 

Woodford, 


K  E  K  T  U  C  K  Y-OmtintMxi 
Name. 

Same  as  Lewis  County, 
Kincheloe  &  Lewis, 
Spilman  &  Spilman, 
John  W.  Compton, 
John  Jay  Comelison, 
Same  as  Bath  County, 
Same  as  Bath  County, 
J.  W.  Clayton, 
A.  C.  Daniel, 
Same  as  Bath  County, 
W.  H.  Pettus, 
James  G.  Carter, 
J.  A.  Williams, 
Geo.  E.  Prewitt, 
Erasmus  Frasier, 
G.  W.  Whitesides, 
D.  G.  Mitchell, 
J.  H.  Lowry, 
Jno.  S.  Spiceland, 
Jacob  Yeager, 
John  S.  Geiger, 
Bates  &  Wright, 
Richard  J.  Browne, 
A.  Edwards, 
Same  as  Laurel  County, 
Turner  &  Twyman, 


Port  Office. 


Brandenburg. 
Harrodsburg. 
Edmonton. 
Mount  Sterling. 


Lagrange. 
Stanton. 

Somerset. 

Mt  Vernon. 

Jamestown. 

Georgetown. 

Shelbyville. 

Franklin. 

Campbellsville. 

Elkton. 

Cadiz. 

Bedford. 

Morganfield. 

Bowling  Green. 

Springfield. 
Dixon. 

Versailles. 


lam  and  CoUedion  Union. 


205 


IiOUISIAKA. 


Fsrifth. 

Name. 

Poet  Office. 

t 

Ascension, 

R.  N.  Sims, 

Donaldsonville. 

Avoyelles, 

Irion  &  Thorpe, 

Marksville. 

Baton  Rouge, 

Geo.  W.  Buckner, 

Baton  Rouge. 

Caddo, 

Newton  C.  Blanchard, 

Shreveport. 

Caldwell, 

Arthur  H.  Harris, 

Columbia. 

Carroll, 

H,  P.  Wells, 

Delhi. 

u 

Ed.  F.  Newman, 

Floyd. 

Catahonla, 

Smith  &  Boatner, 

Harrisonburg. 

East  Feliciana^ 

Frank  Hardesty, 

Clinton. 

Franklin, 

Wells  &  Corkern, 

Winsborough. 

Grant, 

Rufiis  K.  Houston, 

Colfax. 

Iberville, 

Samuel  Matthews, 

Plaquemine. 

Jackson, 

James  £.  Hamlett, 

Vernon. 

Lafiiyette, 

Conrad  Debaillon, 

Vermillionville. 

Lafourche, 

Thomas  L.  Winder, 

Thibodeaux. 

Madison, 

Wells  &  Rainey, 

Delta. 

Morehouse, 

Newton  &  Hall, 

Bastrop. 

Natchitoches, 

Morse  &  Dranguet, 

Natchitoches. 

Orleans, 

Sam.  C.  Reid, 

New  Orleans. 

(( 

Canonge  &  Cazabat, 

((        (( 

Point  Coupee, 

Thomas  H.  Uewes, 

Point  Coupee. 

Kapides, 

Wm.  A.  Seary, 

Alexandria. 

Richland, 

Wells  &  Williams, 

Rayville. 

St.  Landry, 

Joseph  M.  Moore, 

Opelousas. 

Tensas, 

Reeve  Lewis, 

St.  Joseph. 

Terrebonne, 

John  B.  Winder, 

Houma. 

Union, 

J.  E.  Trimble, 

Farmerville 

Vermillion, 

Same  as  Lafayette  Parish, 

Webster, 

A.  B.  George, 

Minder. 

Washita, 

R.  W.  Richardson, 

Monroe. 

West  Feliciana, 

Samuel  J.  Powell, 

St.  Francisville, 

Winn, 

W.  R.  Roberts, 

Winnfield. 
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County. 

Aroostooky 

Kennebec, 

Knox, 

OxYord, 

Piscataquis, 


MAINE. 

Name. 

Madigan  &  Donworth, 
Joseph  Baker, 
Geo.  H.  M.  Barrett, 
Virgin  &  Upton, 
E.  W.  McFadden, 


Post  Office. 

Houlton. 
Augusta. 
Bockport. 
Norway. 
Kendall's  Milk 


Alleghany, 
Anne  Arundel, 
Baltimore, 


u 


ii 


Caroline, 

Cecil, 

Charles, 

Frederick, 

Kent, 

Prince  George's, 

Queen  Anne's, 

St.  Mary's, 

Talbot, 


MABYLAKD. 

Semmes  &  Read,  Cumberland. 

Bandal  &  Hagner,  Annapolis. 

Reverdy  Johnson  &  C.  G.  Kerr,BaItimore. 

John  Thompson  Mason, 

John  J.  Vellott, 

James  B.  Steele, 

Jno.  E.  Wilson, 

S.  Cox,  Jr., 

Wm.  P.  Maulsby,  Jr., 

Same  as  Queen  Anne's  County, 

Daniel  Clarke,  Upper  Marlboro'. 

John  B.  Brown,  Centreville. 

Combs  &  Downs,  Leonardtown. 

Same  as  Queen  Anne's  County, 


Towsonton. 
Denton. 
Elkton. 
Port  Tobacco. 
Frederick. 


Bristol, 
Plymouth, 
Suffolk, 
Talbot, 


MA88ACHUBBTTS. 

Charles  A.  Head, 
Same  as  Bristol  County, 
Same  as  Bristol  County, 
C.  H.  Gibson, 


Taunton. 


Easton. 
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UIOHIQAN. 

Coontj. 

Name. 

Port  Office. 

AII^D^ 

Arnold  &  Stone, 

Allegan. 

Barry, 

Wm.  H.  Hayford, 

Hastings. 

Bay, 

C.  H.  Denison, 

Bay  City. 

Calhocm, 

Wm.  H.  Brown, 

Marshall. 

a 

Alvan  Peck, 

Albion. 

Houghton, 

Ball  &  Chandler, 

Houghton. 

Huron, 

Richard  Winsor, 

Port  Austin. 

Ingham, 

Wm.  H.  Pinckney, 

Lansing. 

Isabella, 

I.  N.  Fancher, 

Isabella. 

Jackson, 

Johnson  &  Montgomery, 

Jackson. 

Lenawee, 

Geddes  &  Miller, 

Adrian. 

^lacomb, 

Edgar  Weeks, 

Mt.  Cl^mens. 

ilarquette. 

Maynard  &  Ball, 

Marquette. 

Oakland, 

0.  F.  Wisner, 

Pontiac. 

Oceana, 

F.  J.  Russel, 

Hart. 

Ottaini, 

L.  B.  Soule, 

Grand  Haven. 

Ssginaw, 

Graylord  &  Hanehett, 

Saginaw. 

St.  Clair, 

Atkinson  &  Parsons, 

Port  Huron. 

St.  Joseph, 

Mason  &  Melendy, 

Centreville. 

Shiawassee, 

E.  Gould, 

Owasae. 

Tuscola, 

J,  P.  Hoyt, 

Caro. 

Wayne, 

Meddaugh  &  Driggs, 

Detroit. 

MINNESOTA. 


Benton, 

J.  Q.  A.  Wood, 

Sauk  Rapids. 

Dodge, 

G.  B.  Cooley, 

Mantorville. 

Fillmore, 

Murray  &  Mclntire, 

Rushford. 

Martin. 

M.  E.  L.  Shanks, 

Fairmont. 

Mower, 

G.  M.  Cameron, 

Austin. 

Olmstead, 

Butler  &  Shandrew, 

Rochester. 
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County. 

Name. 

Post  Office. 

Ramsey, 

S.  M.  Flint, 

St.  Paul. 

Stearns, 

L.  A.  Evans, 

St.  Cloud. 

Steele, 

A.  C.  Hickman, 

Owatonna. 

Winona. 

Simpson  &  Wilson, 

Winona. 

Bolivar, 

Calhoun, 

Carroll, 

Chickasaw, 

Choctaw, 

Claiborne, 

Clarke, 

Coahoma, 

Holmes, 

Issaquena, 

Itawamba, 

Jasper, 

Jefferson, 

Lauderdale, 

Lawrence, 

Leake, 

xjce, 

Lincoln, 

Lowndes, 

Madison, 

Marshall, 

Monroe, 

Noxubee, 

Oktibbeha, 


MISSISSIPPI. 

Geo.  T.  Lightfoot, 

A.  T.  Roane, 
James  Somerville, 
Lacy  &  Thornton, 
John  B.  Hemphill, 

J.  H.  &  J.  F.  Maury, 

Evans  &  Stewart, 

James  T.  Rucks, 

H.  S.  Hooker, 

Same  as  Washington  County, 

Clayton  &  Clayton, 

Street  &  Chapman, 

B.  B.  Paddock, 
Steel  &  Watts, 
K.  R.  Webb, 
Raymond  Reid, 

Same  as  Itawamba  County, 
Chrisman  &  Thompson, 
Leigh  &  Evans, 
S.  M.  Wood, 
Strickland  &  Fant, 
John  B.  Walton, 
Same  as  Oktibbeha  County, 
Ch.  A.  Sullivan, 


Nebletts  Landing. 
Pittsboro*. 
CarroUton. 
Okalona. 
French  Camps. 
Port  Gibson. 
Enterprise. 
Friars'  Point. 
Lexington. 

Tupelo. 

Paulding. 

Fayette. 

Meridian. 

Brookhaven. 

Carthage. 

Brookhaven. 
Columbus. 
Canton. 
Holly  Springs. 
Aberdeen. 

Starkville. 
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MISSI88IPP  I— aii^ii€d. 


Ooimty; 

Name. 

Post  Office, 

Panola, 

Miller  &  Id  iller, 

Sardis. 

Pike, 

Applewhite  &  Son, 

Magnolia. 

Pontotoc^ 

Same  as  Itawamba  County, 

Eankin, 

Shelby  &  McCaskiU, 

Brandon. 

Tallahatchee, 

Bailey  &  Boothe, 

Charleston. 

Tishemingo, 

L,  T.  Reynolds, 

Jacinto. 

Tanica, 

T.  J.  Woodson, 

Austin. 

Warren, 

H.  F.  Cook, 

Vicksburg. 

WaAhington, 

Trigg  &  Buckner, 

Greenville. 

Wilkinson, 

L.  K.  Barber, 

Woodville. 

Winston, 

Wm,  S.  Boiling, 

Louisville. 

Yazoo, 

Miles  &  Epperson, 

MISSOUBI. 

Yaaoo  City. 

Adair, 

Ellison  &  Ellison, 

Kirksville. 

Atchison, 

Durfee,  McKillop  &  Co., 

Rockport. 

Andrian, 

Wm.  O.  Forrist, 

Mexico. 

Barry, 

James  A.  Vance, 

Pierce  City. 

Barton, 

G.  H.  Walser, 

Lamar. 

Bollinger, 

Same  as  Madison  County, 

Buchanan, 

J.  W,  &  Jno,  D.  Strong  &  J.  C, 

Hedenberg, 

St.  Joseph, 

Batler, 

Snoddy  &  Matthews, 

Poplar  Bluff. 

Caldwell, 

Tiemuel  Dunn, 

Kingston. 

Gape  Girardeau 

,   Lewis  Brown, 

Cape  Girardeau. 

Carroll, 

B.  D.  Lucas, 

Carrollton. 

Chariton, 

Chas.  A.  Winslow, 

Brunswick. 

Clay, 

John  T.  Chandler, 

Liberty. 

Clinton, 

Chas.  A.  Wright, 

Plattsburg. 

Cole, 

E.  a  King  &  Bro., 

Jefferson  City. 

Vol.  I.- 

-14 

210 


Law  and  CoUection  Union* 


M  I  S  8  O  U  B  I'-Coniinued. 


County 

Name. 

Post  CNSce. 

Cooper, 

John  Cosgrove, 

Boonville« 

DaviesSi 

Richardson  &  Ewing, 

Gallatin. 

DeKalb, 

Samuel  C.  Loring, 

Maysville* 

Dent, 

G.  S.  Duckworth, 

Salem. 

Franklin, 

John  H.  Pugh, 

Union. 

Gentry, 

I.  P.  Caldwell, 

Albany. 

Greene, 

J.  Randolph  Cox, 

Springfield. 

Grundy, 

Daniel  Metcalf, 

Trenton. 

Harrison, 

D.  G.  Heaston, 

Bethany. 

Henry, 

E.  M.  Vance, 

Clinton. 

Hickory, 

Charlfts  Kroff, 

Hermitage. 

Holt, 

T.  H.  Parrish, 

Oregon. 

Iron, 

J.  P.  Dillingham, 

Ironton. 

Jackson, 

Holmes  &  Dean, 

Kansas  City. 

Jasper, 

Wm.  Cloud, 

Carthage. 

Johnson, 

N.  H.  Conklin, 

Warrensburg. 

Tiafayette, 

Ryland  &  Son, 

Lexington. 

Lawrence, 

John  T.  Teel, 

Mount  Vernon. 

Lewis, 

F.  W.  Rash, 

Monticello. 

Lincoln, 

McKee  &  Frasier, 

Troy. 

Linn, 

A.  W.  Mullins, 

Linneus. 

Livingston, 

C.  H.  Mansur, 

Chillicothe. 

McDonald, 

A.  H.  Kennedy, 

Pineville. 

Macon, 

A.  J.  Williams, 

Macon  City. 

Madison^ 

B.  B.  Cahoon, 

Fredericktown. 

Mercer, 

C.  M.  Wright, 

Princeton. 

Miller, 

Isaiah  Tiatchem, 

Oakhurst. 

Moniteau, 

Moore  &  Williams, 

California. 

Montgomery, 

L.  A.  Thompson, 

Danville. 

New  Madrid, 

R.  A.  &  R.  H.  Hatcher, 

New  Madrid. 

Newton; 

Same  as  Barry  County, 

Law  and  Collection  Unwn. 
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County. 

Name. 

PoBt  Office. 

Peny, 

John  B.  Robinson, 

Perryville. 

Pettis, 

Eichard  P.  Garrett, 

Sedalia. 

Pbelps, 

Alf.  Harris, 

BoUa. 

Pike, 

Fagg  &  Dyer, 

Louisiana. 

Putnam^ 

Hyde  &  Phillips, 

Unionville. 

Balls, 

E,  W.  South  worth. 

New  London. 

Bandolph, 

Porter  &  Bothwell, 

Huntsville. 

8t  Francois, 

F.  M.  Carter, 

Farmington. 

St  Genevieve^ 

Same  as  Madison  County, 

St  Louis, 

Lewis  &  Daniel, 

St.  Louis, 

617 1-S  Chestaat  MimU 

u 

A.  H.  Bereman, 

St  Louis, 

Oor.  4lh  and  OUt*  MretU. 

Saline, 

J  no.  W.  Bryant, 

Marshall. 

Scott, 

J.  H.  Moore, 

Commerce. 

Stoddard, 

Hicks  &  McKeon, 

Bloomfield. 

Warren, 

Same  as  Montgomery  County, 
MONTANA. 

Edgerton, 

W.  E.  Cullen, 

Helena. 

Madison, 

Samuel  Word, 

NEBBASEA. 

Virginia  City. 

Burt, 

Carrigan  &  Hopewell, 

Tekamah. 

Cass, 

Maxwell  &  Chapman, 

Plattsmouth. 

Johnson, 

Charles  A.  Holmes, 

Tecumseh. 

Nemaha, 

Jarvis  S.  Church, 

Brownville* 

Otoe, 

W.  W,  Warden, 

Nebraska. 

Platte, 

Leander  Gerrard, 

Columbus. 
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County. 

Name. 

Fbst  Offic 

Humboldt^ 

Patrick  H.  Harrifl^ 

Unionville. 

NEW    HAMPSHIRE. 


Cheshire^ 
Hillsboro', 


E.  M.  Forbes,  Winchester. 

G.  Y.  Sawyer  &  Sawyer  Junior,  Nashua. 


NEW    JEBSEY. 


Cumberland^ 

Alex.  H.  Sharpe, 

MiUviUe. 

Rssex, 

John  W.  Taylor, 

Newark. 

Hunterdon, 

Alex.  Wurts, 

Flemington. 

Mercer, 

Leroy  H.  Anderson, 

Princeton. 

Middlesex, 

James  H.  Van  Cleef, 

New  Brunswick. 

Monmouth, 

Charles  Haight, 

Freehold. 

Ocean, 

F.  J.  Speer, 

Tom's  River. 

Passaic, 

Andrew  J.  Sandford, 

Paterson. 

Somerset, 

Bartine  &  Long, 

Somerville. 

Sussex, 

Bobert  Hamilton, 

Newton. 

Warreo, 

J.  G.  Shipman, 

NEW    YOBK. 

Belvidere. 

Alleghany, 

John  G.  Collins, 

Angelica. 

Cattaraugus, 

Scott  &  Laidland, 

ElHcotviUe. 

Cayuga, 

C.  W.  Haynes, 

Port  Byron. 

Cortland, 

John  S.  Barber, 

Cortland. 

Easex, 

A.  C.  &  R.  L.  Hand, 

Elizabeth  town. 

Franklin, 

Horace  A.  Taylor, 

Malone. 
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NEW    Y  O  B  K— CbfiltiitMl. 


Comity. 

Kama 

Post  Office. 

Fulton, 

McCartey  &  Marshall, 

Gloversville. 

Genesee^ 

J.  6.  Johnson, 

Batavia. 

Greene, 

Rufiifl  W.  Watson, 

CattRkill. 

JjCWIS, 

Edward  A.  Brown,  Jr., 

Lowville. 

Idvingston, 

Geo.  W.Daggett. 

Nunda. 

Monroe, 

H.  &  G.  H.  Humphrey, 

Rochester. 

Montgomery, 

J.  D.  &  F.  F.  Wendell, 

Fort  Plain. 

New  York, 

Broome  &  Broome, 

New  York, 

10  Wall  Street 

u 

Morrison,  Lanterbach   & 

Spin- 

garn. 

New  York, 

800  Broadwaj. 

Ontario, 

Metcalf  &  Field, 

Canandaigua. 

Orange, 

J.  M.  Wilkin, 

Montgomery. 

Otaego, 

James  A  Lynes, 

Cooperstown. 

Kensselaer, 

G.  B.  &  J.  Kellog, 

Troy. 

Bichmond, 

Nathaniel  J.  Wyeth, 

Richmond. 

St  Lawrence, 

L.  Hasbrouck,  Jr., 

Ogdensburg. 

Schoharie, 

John  S.  Pindar, 

Cobleskill. 

Schuyler, 

S.  L.  Bood, 

Watkins. 

Steuben, 

A.  M.  Spooner, 

Avoca. 

Sallivao, 

Aroh.  C.  &  T.  A.  Niven, 

Monticello. 

Tompkins, 

Merritt  King^ 

Newfield. 

Ulster, 

T.  R.  &.  F.  L.  Westbrook 

:,        Kingston. 

ISOBTH    CABOLINA. 


Anson, 

Bertie, 

Buncombe, 

Cabanas, 

Camden, 


R.  Tyler  Bennett, 
James  L.  Mitchel, 
A.  T.  &  T.  F.  Davidson, 
W.  J.  Montgomery, 
D.  D.  Ferebee, 


Wadesboro. 
Windsor. 
Ashville. 
Concord. 
South  Mills. 
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County. 

Name. 

Poet  Office. 

Carteret, 

John  M.  Perry, 

Beaufort. 

Catawba, 

John  F.  Murrill, 

Hickory  Tavern. 

(( 

John  B  Hussy, 

Newton. 

Chatham, 

J.  J,  Jackson, 

P^tsboro. 

Cherokee, 

John  Rolan, 

Murphy. 

Columbus, 

J.  W.  Ellis, 

Whiteville 

Cumberland, 

Charles  W.  Broadfoot, 

Fayetteville. 

Currituck, 

P.  H.  Morgan, 

Indian  Ridge. 

Edgecomb, 

W.  H.  Johnston, 

Tarboro. 

Greene, 

W.  J  Rasberry, 

Snow  Hill. 

Guildford, 

Dillard  &  Gilmer, 

Greensboro.. 

Halifax, 

Walter  Clark, 

Scotland  Neck. 

Harnett, 

John  A.  Spears, 

Harnett  C.  H. 

Haywood, 

W.  B.  &  G.  S.  Ferguson, 

Waynesville. 

Henderson, 

Same  as  Buncombe  County, 

Jackson, 

James  R.  Love, 

Webster. 

Lincoln, 

W.  P.  Bynum, 

Lincolnton. 

McDowell, 

W-  H.  Malone, 

Marion. 

Macon, 

Same  as  Buncombe  County, 

Madison, 

Same  as  Buncombe  County, 

Mecklenburg, 

R.  D.  Osborne 

Charlotte. 

New  Hanover, 

Abbott  &  Cantwell, 

Wilmington. 

Onslow, 

Richard  W.  Nixon, 

Jacksonville. 

Pasquotank, 

C.  W.Grandy,  Jr., 

Elizabeth  City. 

Perquimans, 

J.  M.  Albertson, 

Hertford. 

Pitt, 

T.  L.  Singletary, 

Greenville. 

Richmond, 

Gilbert  M.  Patterson, 

Laurenbui^. 

Rockingham, 

Reid  &  Settle, 

Went  worth. 

Rowan, 

Blackmer  &  McCorkle« 

Salisburg. 

Sampson, 

Milton  C.  Richardson, 

Clinton. 

Translyvania^ 

Same  as  Buncombe  County, 

Zatr  and  Collection  Union, 


215. 


KOBTH    C  A  B  O  la  I  N  A— Cbn/tnued 


Union, 

Wake, 

Washington, 

Yadkin, 

Yancey, 


Name. 

S.  H.  Walkup, 

Wm.  R.  Cox, 

Edmund  W.  Jones, 

John  A  Hampton, 

Same  as  Buncombe  County, 


Post  Office. 

Monroe. 
Raleigh. 
Plymouth. 
Hamptonville. 


Adams, 

Ashtabula, 

Athens, 

Anglaize, 

Belmont, 

Brown, 

Carroll, 

Clinton, 

Columbiana, 

Crawford, 

Cnyahoga, 

Delaware, 

Fayette, 

Franklin, 

Folton, 

Hamilton, 

Hardin, 

Highland, 

Hocking, 

Huron, 

Knox, 

Iflke, 

Logan, 


OHIO. 

F.  D.  Bayless, 
Woodbury  &  Ruggles, 
Browns  &  Wildes, 

G.  W.  Andrews, 
M.  D.  King, 
Baird  &  Young, 
C.  W.  Newell, 
J.  M.  Kirk, 
Henry  C.  Jones, 
Thos.  Beer, 

E.  D.  Stark, 
J.  J.  Glover, 
S.  F.  Kerr, 
John  G.  McGufifey, 
W.  C.  Kelly, 
Logan  &  Randell, 
John  D.  King, 
R.  S,  Leake, 
Homer  L.  Wright, 
Charles  B.  Stickney, 
H.  H.  Greer, 
John  W.  Tyler, 
Keman  &  Keman, 


West  Union. 

Jefferson. 

Athens. 

Wapaconeta. 

Barnesville. 

Ripley. 

Carrolton. 

Wilmington. 

Salem. 

Bucyrus. 

Cleveland, 

Delaware. 

Washington  C.  H< 

Columbus. 

Wauseon. 

Cincinnati. 

Kenton. 

Greenfield. 

Logan. 

Norwalk. 

Mt.  Vernon. 

Fainsville. 

Bellefontaine. 
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County. 

Name. 

Post  Office. 

liUCftS, 

Haynes  &  Price, 

Toledo. 

Mahoning^ 

Landon  Masten^ 

Canfield. 

MarioD, 

H.  T.  Van  Fleet, 

Marion. 

Medina^ 

Blake,  W  oodward  &  Codding, 

Medina* 

Meigs^ 

J.  &  J*  P.  Bradbury, 

Pomeroy. 

Miami, 

W.S.Thomas, 

Troy. 

Montgomery, 

Houk  &  McMahon, 

Dayton. 

Morgan, 

Hanna  &  Kennedy, 

McConnelsville. 

Morrow, 

Andrews  &  Rogers, 

Mount  Gilead. 

Ottawa, 

Wm.  B.  Sloan, 

Port  Clinton. 

Paulding, 

P.  W.  Hardesty, 

Paulding. 

Pickaway, 

8.  W.  Courtright, 

Circleville. 

Pike, 

J.  J»  Green, 

Waverly. 

Sandusky, 

Jno.  Elwell, 

Fremont. 

Shelby, 

A,  J.  Rebsiock, 

Sidney. 

Stark, 

Louis  Schaefer, 

Canton. 

Tiiflcarawas, 

A.  L.  Neely. 

New  Philadelphia. 

Union, 

Porter  &  Sterling, 

Marysville. 

Washington^ 

Xnowles,  Alban  &  Hamilton, 
OBEaON. 

Marietta. 

Benton, 

John  Burnett, 

Corvallis. 

Clackamas, 

L.  O.  Stems, 

Baker  City. 

Douglas, 

Wm.  R.  Willis, 

Roseburg. 

Marion, 

Chester  N.  Terry, 

Salem. 

PENNSYLVANIA* 


Alleghany, 
Bedford, 


William  Blakely, 
E.  F.  Kerr, 


Pittsburg. 
Bedford. 
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PENHSYI.VAKIA— CWmtiec?. 


Comity. 

Name. 

Poet  Office. 

Bradford, 

Delos  Rockwell, 

Troy. 

Cambria, 

Gleorge  M.  Reade, 

Ebensburg. 

Cameron, 

Samuel  C.  Hyde, 

Emporium. 

Centre, 

McAllister  &  Beaver, 

Bellefonte. 

Chester, 

Alfred  P.  Reid, 

West  Chester. 

Clarion, 

David  Tiawson, 

Clarion. 

Ointon, 

C.  S.  McCormick, 

Lock  Haven. 

Crawford, 

H.  L.  Richmond  &  Son, 

Meadville. 

Danphin, 

L  M,  McClure, 

Harrisburg. 

Elk, 

George  A.  Rathburn, 

Ridgeway. 

Erie, 

J.  C.  &  F.  F.  Marshall, 

Erie. 

Fayette, 

W.  A.  McDowell, 

Uniontown. 

Indiana, 

I.  N.  Banks, 

Indiana. 

Lancaster, 

Reuben  H.  Long, 

Lancaster. 

Lawrence, 

D.  S.  Morris, 

Newcastle. 

Lebanon, 

A.  Stanley  Ulrich, 

Lebanon. 

Lazeme, 

A.  A.  Chase, 

Scranton. 

Mepoer, 

Griffith  &  Mason, 

Mercer. 

Montonr, 

Tsaac  X.  Grier, 

Danville. 

Northampton, 

M.  Hale  Jones, 

Easton. 

Xorthnmberland 

,  S.  B.  Boyer, 

Sunbury. 

Perry, 

Lewis  Potter, 

New  Bloomfield 

Philadelphia, 

Wm.  Henry  Rawle, 

Philadelphia. 

TIO  Walnat  BtnaC 

Pike, 

John  Nyce, 

Milford. 

Potter, 

D.  C.  Sarrabee, 

Coudersport. 

Schoylkill, 

J.  W.  Ryan, 

Pottsville. 

Somerset, 

Samuel  Gaither, 

Somerset. 

Sullivan, 

0.  Logan  Grim, 

Laporte. 

Union, 

Linn  &  Dill, 

Lewisburg. 

218 


Law  and  Collection  Union, 


SOUTH    CABOLINA. 


Countj. 

Abbeville, 

AndersoD, 

Barnwell, 

Beaufort, 

Charleston, 

Chester, 

Chesterfield, 

Clarendon, 

Colleton, 

Darlington, 

Edgefield, 

Fairfield, 

Greenville, 

Kershaw, 

Lancaster, 

Laurens, 

Marlborough, 

Oconee, 

Orangeburg, 

Pickens, 

Richland, 

Spartanburg, 

Sumter, 

Union, 

Williamsburg, 


Name. 


Poet  Office. 


Thomas  Thompson, 
J.  S.  Murray, 
Jno.  J.  Maher, 
Colcock  &  Hutson, 


Abbeville,  C.  H. 
Anderson,  C.  H. 
Barnwell. 
Pocotaligo. 


Memminger,  Pinckney  &  Jervey,Charleston. 
Same  as  Fairfield  County. 
W.  L.  T.  Prince,  Cheraw. 

Haynsworth,  Fraser  &  Barron,  Manning. 


Walterboro. 
Darlington,  C.  H. 
Edgefield,  C.  H. 
Winnsboro. 
Greenville. 
Camden. 
Lancaster. 
Laurens,  C.  H. 


Williams  &  Fox, 

Mclver  &  Boyd, 

Thomas  P.  Magrath, 

James  H.  Rion, 

Earle  &  Blythe, 

Kershaw  &  Kershaw, 

W.  A.  Moore, 

S.  &  H.  L.  McGowan, 

Hudson,  Livingston  &  Newton,  Bennettsville. 

Same  as  Greenville  County, 

W.  J.  De  Treville, 

Whitner  Symmes, 

Same  as  Fairfield  County, 

J.  M.  Elford, 

Richardson  &  Son, 

Robert  W.  Shand, 

Barron  &  Gilland, 


Orangeburg. 
Walhalla. 


Spartanburg. 
Sumter. 
Union. 
Kingstree. 


Bedford, 
Benton, 


TENNESSEE. 

H.  L.  &  R«  B.  Davidson, 
W.  F.  Doherty, 


Shelbyville. 
Camden. 
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TENNESSE  E— CbfUtntMxL 


CDimtj. 

Name. 

Post  Office. 

Bledsoe, 

S.  B.  Northrup, 

Pikeville. 

Blount, 

Sam.  P.  Rowan, 

Marysville. 

Cannon, 

Burton  &  Wood, 

Woodbury. 

Carter, 

W.  C.  Emmert, 

Elizabethton. 

Carroll, 

James  P.  Wilson, 

Huntington. 

Cheatham, 

L.  J.  Lowe, 

Ashland  City. 

Ckibome, 

Eobert  F.  Patterson, 

Tazewell. 

Cocke, 

McSween  &  Son, 

Newport. 

Davidson, 

Reid  &  Brown, 

Nashville. 

Decatur, 

G.  W.  Walters, 

Decaturville. 

De  Kalb, 

Nesmith  &  Bro., 

Smithville. 

Dickson, 

R.  M.  Baldwin, 

Charlotte. 

Dyer, 

A.  P.  Hall, 

Dyersburg. 

Fentress, 

A.  M.  Garrett, 

Jamestown. 

Franklin, 

H.  W.  Newman, 

Winchester. 

Gibson, 

Hall  &  Williamson, 

Trenton. 

Giles, 

James  &  W.  H.  McCallum, 

Pulaski. 

Greene, 

A.  W.  Howard, 

Greeneville. 

Grundy, 

Jas.  W.  Bouldin, 

Altamont. 

Hamilton, 

M.  H.  Cliff. 

Chattanooga. 

Hardin, 

John  A.  Pitts, 

Savannah. 

Hardeman, 

Hill  &  Hardin, 

Bolivar. 

Hawkins, 

A.  A.  Kyle, 

Rogersville. 

Haywood, 

H.  B.  Folk, 

Brownsville. 

Henderson, 

J.  W.  G.  Jones, 

Lexington. 

Henry, 

J.  N.  Thomason, 

Paris. 

Hickman, 

O.  A.  Nixon, 

Centreville. 

Humphries, 

H.  M.  McAdoo, 

Waverly. 

Jackson, 

R.  A.  Cox, 

€kinesboro. 

Johnson, 

Thomas  S.  Smyth, 

Taylorsville. 

Knox, 

John  Baxter, 

Ejioxville. 
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TENNBS8E  J^—ConUnued. 


County. 

Name. 

FoBt  Office. 

Lauderdale^ 

Wilkinson  &  W  ilkinson. 

Ripley. 

Lincoln, 

Bright  &  Sons, 

Fayetteville. 

Maoon, 

M.  N.  Alexander, 

Lafayette. 

Madison, 

J.  W.  G.  Jones, 

Jackson. 

Marion, 

Amos  L.  Griffith, 

Jasper. 

Marshall, 

James  Lewis, 

Lewisburg. 

Maury, 

Thomas  &  Bamett, 

Columbia. 

Meigs, 

V.  C.  Allen, 

Decatur. 

Montgomery, 

W.  A.  Quarles, 

Clarksville. 

}» 

John  P.  Campbell, 

>> 

Monroe, 

Staley  &  McCrosky, 

Madisonville. 

McMinn, 

Briant  &  Richmond, 

Athens. 

McNairy, 

James  F.  McKinney, 

Purdy. 

Obion, 

J.  G.  Smith, 

Troy. 

OvertxMi, 

A.  F.  Capps, 

Livingston. 

Perry, 

Jas.  L.  Sloan, 

Linden. 

Polk, 

John  C.  Williamson, 

Benton. 

Putnam, 

H.  DentoD, 

Cookeville, 

Roane, 

Samuel  L.  Childress, 

Kingston. 

Robertson, 

Wm,  M,  Hart, 

Springfield. 

Rutherford, 

B.  L.  Ridley, 

Murfreesboro. 

Sevier, 

G.  W.  Pickle, 

Sevier  ville. 

Shelby, 

W.  A.  Dunlap, 

Memphis. 

. 

Oer.  M  adtoM  A  M  BtrHlfk 

V 

H.  Townsend, 

Memphis. 

Smith, 

E.  W.  Turner, 

Carthage. 

Sullivan, 

W.  D.  Haynes, 

Blountville. 

Sumner, 

T.  W.  Barry, 

Grallatin. 

Stewart, 

J.  M.  Scarborough, 

Dover, 

Tipton, 

Peyton  J.  Smith, 

Covington. 

Warren, 

John  L.  Thompson, 

McMinnville. 

Washington, 

P.  P.  C.  Nelson, 

Jonesboro. 
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TEnnXSSS  B— CM»niM 

d. 

Coanty, 

Name. 

Po«t  Office. 

Wayne, 

R.  P.  &  Z.  M.  Cypert, 

Waynesboro. 

Weakley, 

W.  P.  Caldwell, 

Gardner. 

}} 

Chas.  M.  E^ving, 

Dresden. 

White, 

W.  M.  Simpson, 

Sparta. 

Williamson, 

Hicks  &  Magness, 

Franklin. 

Wilson, 

Tarver  &  GoUady, 

TEXAS. 

Lebanon. 

Anderson, 

J.  N.  Gamer, 

Palestine. 

Angelina, 

H.  G.  Lane, 

Homer. 

Atasoosa, 

W.  H.  Smith, 

Pleasanton. 

Austin, 

Ben.  T.  &  Chas.  A.  Harris, 

Bellville. 

Bell, 

McGinnis  &  Lowry, 

Belton. 

Bexar, 

Thomas  M.  Paschal, 

San  Antonio. 

Bosque, 

Henry  Fossett, 

Meridian. 

Bowie, 

5.  T.  Kstes, 

Boston. 

Braiori*!, 

George  W.  Duff, 

Columbia. 

Brazos, 

John  Henderson, 

Bryan. 

Burk, 

James  H.  Jones, 

Henderson. 

Burleson, 

A.  W.  Mclver, 

Caldwell. 

CaldweU, 

Nix  &  Storey, 

Lockhart. 

Calhoun, 

John  S,  Givens, 

Tndianola. 

Cass, 

Crawford  &  Crawford, 

Jefferson. 

Collin, 

Same  as  Croke  County, 

Colorado, 

Same  as  Austin  County, 

Comanche, 

Same  as  Bell  County, 

Cooke, 

Weaver  &  Bordeaux, 

Gainesville. 

Coryell, 

Same  as  Bell  County, 

Dallas, 

John  M.  Crockett, 

Dallas. 

Davis, 

Same  as  Bowie  County, 
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T  E  X  A  B—GorUmued. 


Uounty. 

Name. 

Post  Office. 

DentoD; 

Same  as  Cooke  County, 

DeWitt, 

Friend  &  Smith, 

Clinton. 

Ellis, 

H.  H.  Sneed, 

Waxahachie. 

Erath, 

Same  as  Bell  County, 

Falls, 

T.  P.  &  B.  L.  Aycock, 

Martin. 

Fannin, 

Roberts  <&  Semple, 

Bonham. 

Fayette, 

Moore  &  Ledbetter, 

LaGrange. 

Fort  Bend, 

B.  J.  Calder, 

Richmond. 

Freestone, 

Theo.  G.  Jones, 

Fairfield. 

Gonzales, 

Harwood  &  Conway, 

Gonzales. 

Grayson, 

Woods  &  Cowles, 

Sherman. 

Guadalupe, 

Washington  E.  Goodrich, 

Seguin. 

Hamilton, 

Same  as  Bell  County, 

Harris, 

Crosby  &  Hill, 

Houston, 

Harrison, 

J.  B.  Williamson, 

Marshall, 

Henderson, 

P,  T.  Tannehill, 

Athens, 

Hill, 

Wm.  B.  Tarver, 

Hillsboro. 

Hopkins, 

Same  as  Lamar  County, 

Houston, 

D.  A.  Nunn, 

Crockett. 

Hunt, 

Sam  Davis, 

Greenville. 

Jack, 

Same  as  Tarrant  County, 

Jasper, 

Doom  &  Doom, 

Jasper. 

Jefferson, 

J.  K.  Robertson, 

Beaumont. 

Johnson, 

Same  as  Tarrant  County. 

Karnes, 

L.  S.  Lawhon, 

Helena. 

Kaufman, 

Manion,  Huffmaster  &  Adams^ 

,  Kaufman. 

Kerr, 

R.  F.  Crawford, 

Kerrsville. 

T^amar, 

S.  B.  Maxey, 

Paris. 

Tiampasas, 

Same  as  Bell  County, 

Tiavaca, 

H.  R.  McLean, 

Hallettfiville. 

Leon, 

W.  D.  Wood, 

Centreville. 

McLennan, 

Flint,  Chamberlin  &  Graham, 

Waco. 
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T  E  X  A  B—ConJtinued. 


Conntf. 

Name. 

PoBt  Office. 

Marion, 

Same  as  Bowie  County, 

^latagorda. 

Same  as  Austin  County, 

Milam, 

C.  R.  Smith, 

Cameron. 

Montague, 

W.  H.  Grigsby, 

Montague. 

Montgomery, 

Jones  &  Peel, 

Montgomery. 

Xavarro, 

Wm.  Croft, 

Corsicana. 

Xewton, 

John  T.  Stark, 

Newton. 

Xueces. 

J.  B.  Murphy, 

Corpus  Christi. 

Orange, 

Dan  H.  Triplett, 

Orange. 

Palo  Pinto, 

Same  as  Tarrant  County, 

Parker, 

Same  as  Tarrant  County, 

Polk, 

J.  M.  Crosson, 

Livingston. 

Red  River, 

W.  B.  Wright, 

Clarksville. 

fiefugio, 

Wm.  W.  Dunlap, 

Rockport. 

Robertson, 

F.  A.  Hill, 

Calvert. 

Sabine, 

J.  M.  Watson, 

Hemphill. 

San  Augustine, 

S.  B.  Bewley, 

San  Augustine. 

Smith, 

R.  E.  House, 

Tyler. 

Tarrant, 

Hendricks  &  Smith, 

Fort  Worth. 

Titus, 

Henry  Dillahunty, 

Mount  Pleasant. 

Travis, 

Chandler  &  Carleton, 

Austin. 

it 

Hancock  &  West, 

it 

Trinity, 

S.  S.  Robb, 

Sumpter. 

Upsher, 

J.  L.  Camp, 

Gilmer. 

Uvalde, 

J.  M.  McCormack, 

Uvalde. 

Victoria, 

Philips,  Lackey  &  Stayton, 

Victoria. 

Washington, 

Same  as  Austin  County, 

Wharton, 

Same  as  Austin  County, 

Willianason, 

Coffee  &  Henderson, 

Georgetown. 

Wise, 

J.  W.  Booth, 

Decatur. 

Wood, 

J.  J.  Jarvis, 

Quitman. 
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UTAH 


County. 

Name. 

Po6t  Office. 

Great  Rait  Lake, 

Fitch  &  Manri^ 

VEBMOHT. 

Salt  Tiflke  City, 

Caledonia, 

Belden  &  May, 

St.  Johnsbnry. 

Rutland, 

J.  Prout, 

Rutland. 

• 

VIBGINIA 

Accomack, 

Gunter  &  Gillet, 

Accomack  C.  H. 

Albemarle, 

Blakey  &  Rierson, 

Charlottsville. 

Alexandria, 

M.  Dulaney  Ball, 

Alexandria. 

Augusta, 

Meade  F.  White, 

Staunton. 

Brunswick, 

Same  as  Mecklenburg  County, 

Buckingham, 

N.  F.  Bocock, 

Buckingham. 

Campbell, 

Vim.  A  John  McDaniel, 

Lynchburg. 

Caroline, 

Washington  &  Chandler, 

Bowling  Green. 

Carroll, 

Same  as  Wythe  County, 

Charlotte, 

Thomas  E.  Watkins, 

Charlotte  C.  H. 

Culpepper, 

Gibson  &  Alcocke, 

Culpepper. 

Cumberland, 

W.  M.  Cooke, 

Cumberland  C.  H. 

Dinwiddle, 

Mann  &  Stringfellow, 

Petersburg. 

Fairfax,    . 

H.  W.  Thomas, 

Fairfax  C.  H. 

Fluvanna, 

Wm.  B.  Pettit, 

Palmyra. 

Frederick, 

T.  T.  Fauntleroy,  Jr., 

Winchester, 

Gloucester, 

J.  T.  &  J.  H.  Seawell, 

Gloucester. 

Gbochland, 

George  P.  Hughes, 

Goochland  C.  H. 

Grayson, 

Same  as  Wythe  County, 

Greene, 

R.  S.  Thomas, 

Stanardsville. 

Greenville, 

W.  S.  Goodwyn, 

Hicksford. 
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V I B^  I H I  A-^OniMU^ 


COOBtfm 

Hali&x, 

Henrioo, 

Hcmy, 

Highkiidi 

IsIeofWighty 

James  City, 

King  William^ 

Lancaster, 

Lee, 

Loudon, 

Lanenborg, 

Matthews, 

Mecklenbarg, 

Middlesex, 

Montgomery, 

Nansemond, 

Nelson, 

New  Kent, 

Norfolk, 

Nottoway, 

Page, 

Pitt87lvan]l^ 
Price  EdwMrd^ 
Polaski,  . 
Boaivoke, 
Boekbridge, 
Bockingham, 
Scott, 

Smyth,. 

Vol.  I.- 


Name. 


ortOffifoe. 


Same  as  Pittsylvania  GooAty', 

r 

W.  R.  Winn, 

Ashland. 

Creo.  L.  Christian, 

Bichmond. 

Wm.  J.  Clopton^ 

u 

Same  as  Pittsylvania  County, 

Same  as  Augusta  County, 

Same  as  Nansemond  County, 

B.  H«  Armistead, 

Williamsburg. 

B.  B.  Douglas*, 

Ayletts. 

B.  H.  Bobinson, 

Lancaster. 

David  Miller, 

Jonesville. 

Jno.  UL  Orr, 

Leesburg. 

Same  as  Mecklenburg, 

T.  J.  Christian, 

Mathews  C.  H. 

Chambers,  Goode  &  BaskerviU. 

Boydton. 

Bobt.  L.  Montague^ 

Saluda. 

John  J.  Wade, 

Christianburg. 

Jno.  B.  Kilby, 

Suffolk. 

Thoe.  P.  FitzpatiTOk, 

Arrington. 

John  P.  Pierce, 

New  Kent  C.  H 

Hinton,  Qoode  &  Chaplahi> 

Norfolk. 

Wm.  B.  Bland, 

Wellville. 

Bichard  S.  Parks, 

Luray. 

Beed  &  Booldin, 

Danville. 

Berkeley  &  Berkeley, 

Famville. 

Lewis  A.  Buckingham, 

Snowville* 

Strouse  &  Marshall, 

Salem. 

D.  E.  &  J.  H.  Moore^ 

Lexington. 

Geo.  6.  Grattan, 

Harrisonburg^ 

E.  F.  Tiller, 

Estillviild. 

Gilmore  &  Derrick, 

Marion. 

16 
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County. 

SouthamptoDi 

Spottsjlvania^ 

Surrey, 

Sussex. 

Washington, 

Wythe, 


V  I  R  G I  n  I  A-^CknUiniied, 


^    Name, 


PostOffloe» 


J.  H.  &  J.  B.  Prince,  Jerusalem, 

Marye  &  Fitzhugh,  Fredericksburg, 

Geo.  T.  Clarke,  Bacon's  CasUe. 
Same  as  Southampton  County, 

Frank  A.  Humes,  Abingdon. 

Terry  &  Pierce,  Wytheville. 


Jefferson, 


WASHINGTOK  TXSBBITOBY. 


B.  F.Dennison, 


Port  Townsend. 


WEST  VIBGINIA. 


Berkeley, 

Blackburn  &  Lamon, 

Martinsburiz:* 

Cabell, 

B.  F.  Curry, 

Hamlin. 

Calhoun, 

Same  as  Jackson  County, 

Fayette, 

Theophilus  Gaines, 

Fayette  C.  11. 

Greenbrier, 

Mathews  &  Mathews, 

Lewisburg. 

Hardy, 

Allen  &  Sprigg, 

Moorefield. 

1 

Harrison,. 

QidepQ  D.  Camden, 

Clarksburg* 

Jackson, 

Henry  C.  Flesher, 

Jackson  C.  H. 

Jefferson, 

Jo.  Mayse, 

Charleston. 

Kanawha, 

McWhortcr  &  Freer, 

Charleston. 

Mason, 

W.  H.  Tomlinson, 

Point  Plea.sant. 

Mineral, 

George  A.  Tucker, 

Piedmont. 

Monongalia, 

Willey  &  Son, 

Morgan  town. 

Morgan, 

J.  Rufus  Smith, 

Berkeley  Springs. 

Ohio, 

W.  V.  Hoge, 

Wheeling. 

Pocahontas, 

D.  A.Stofer, 

Huntersville. 

Preston, 

G.  Cresap, 

Kingwood. 
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WEST   VIUQIKIA-Chniinued. 


Gomity. 

Name. 

Post  Office. 

Raleigh, 

Martin  H.  Holt, 

Raleigh  C.  H. 

Randolph, 

David  Goff, 

Beverly. 

Roane, 

J.  G.  Schilling, 

Spencer. 

Upflher, 

W.  G.  L.  Totten, 

Buckhannon. 

Wirt, 

• 

Same  as  Jackson  County, 
WISCONSIN. 

Adams, 

O.  B.  Lapham, 

Friendship. 

Brown, 

Hastings  &  Greene, 

Green  Bay. 

Clark, 

Eobt.  J.  McBride, 

Neillsville. 

Dane, 

Wm.  F-  Vilas, 

Madison. 

Door, 

D.  A,  Reed, 

Sturgeon  Bay. 

Eau  CMre, 

Wm.  Pitt  Bartlett, 

Eau  Claire. 

Grant, 

Bushnell  &  Clark, 

Lancaster. 

Green, 

Dunwiddie  &  Bartlett, 

Monroe. 

Green  Lake, 

Jno.  C.  Truesdell, 

Princeton. 

Iowa, 

Geo.  L,  Frost, 

Dodgeville. 

Juneau, 

R.  A.  Wilkinson, 

Mauston. 

Eenoeha, 

J.  J.  Pettit, 

Kenosha. 

La  Fayette, 

Greo.  A.  Marshall, 

Darlington. 

Marquette, 

Wm,  H.  Peters, 

Montello. 

Portage, 

James  O.  Raymond, 

Plover. 

Radne, 

Geo.  B.  Judd, 

Racine. 

Richland, 

Eastland  &  Eastland, 

Richland  Centre. 

St  Croix, 

J.  S.  Moffat, 

Hudson. 

Sauk, 

Howard  J.  Huntington, 

Baraboo. 

Walworth, 

H.  F.  Smith, 

Elkhorn. 

Washington, 

Frisby  &  Weil, 

West  Bend. 

THE 


Southern  Law  Review 


Vor.  I.]  NASHVILLE,  APRIL,  1872.  [No.  2. 


Law  of  Negotiable  Bonds  and  Coupons. 


§  1.  The  inventive  spirit  of  modern  finance  and  commerce  has 
thrown  into  circulation  a  new  species  of  security  which  is  daily 
becoming  more  popular  and  important.  We  allude  to  bonds  issued 
by  corporations,  payable  to  the  holder  or  to  bearer,  and  to  the  cou- 
pons attached,  also  payable  to  holder  or  bearer. 

These  securities  have  been  recognized  as  negotiable  by  the  supreme 
tribunals  of  many  States  of  the  Union,  including  Virginia,  Connec- 
ticut, Iowa,  New  York,  New  Jersey,  Illinois,  Massachusetts,  Missis- 
sippi, Missouri,  Indiana  and  Wisconsin.  Arents  vs.  Commonwealth^ 
18  Grat,  773;  Society  for  Savings  vs.  Citt/  of  New  London y  29 
Conn.,  174;  Clapp  vs.  County  of  Cedar,  6  Clarke,  15 ;  Conn.  Mutual 
Lift  Insurance  Co.  vs.  Cleveland  &c.,  R.  R.  Co.,  41  Barb.,  9;  Morris 
Oinal  &  Banking  Co.  vs.  Fisher^  1  Stock.,  667 ;  Johnson  vs.  Counly 
ojSUvrk,  24  111.,  75;  Chapin  vs.  VI.  &  Mass.  R.  12,,  8  Gray,  575;  Craig 
V8.  City  of  Vicksburgf  31  Miss.,  216 ;  Railway  vs.  Cleneay,  13  Ind., 
161;  Clark  vs.  JanesviUe,  10  Wis.,  136 ;  Mills  vs.  Jefferson,  20  Wis.,  50; 
Barreit  vs.  County  Court,  44  Missouri,  197.  And  they  have  been 
established  upon  a  firm  commercial  footing  by  a  series  of  decisions  of 
the  Supreme  Court  of  the  United  States.  Auroi^a  City  vs.  West,  7 
Wallace,  82,  White  vs.  Vermont  &  Mass.  R.  R.  Co.,  21  Howard, 
575;  Moran  vs.  Commissioners  of  Miami  County,  2  Black,  722 
Mercer  County  vs.  Hachet,  1  Wallace,  83;  Gelpecke  vs.  City  ofDubur- 
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qti£,  Id,,  175;  Thomas  vs.  Lee  County,  3  Wallace,  227 ;  Murray  vs. 
Lardner,  1  Wallace,  110;  Meyer  vs.  Muscatine,  1  Wallace,  382: 
Supervisors  vs.  Schench  5  Wallace,  772. 

In  the  case  of  Mercer  County  vs.  Hachet,  1  Wallace,  83,  which 
went  up  from  Pennsylvania,  the  obligatory  part  of  the  bonds  ran: 
"  Know  all  men  by  these  presents,  that  the  county  of  Mercer,  in  the 
Commonwealth  of  Pennsylvania,  is  indebted  to  the  Pittsburg  &  Erie 
Railroad  Company  in  the  full  and  just  sum  of  $1,000,  which  sum  of 
money  said  county  agrees  and  promises  to  pay  twenty  years  after  the 
date  hereof  to  the  said  Pittsburg  &  Erie  Railroad  Company,  or  bearer, 
with  interest  at  the  rate  of  six  per  centum  per  annum,  payable  semi- 
annually, &c./'  and  was  signed  under  the  corporate  seal  of  the 
county. 

The  court  sustained  their  negotiability;  and  said  Grier,  J.:    "This 
species  of  bonds  is  a  modern  invention,  intended  to  pass  by  manual 
delivery;    and   their   value   depends    mainly   upon   this  character. 
Being  issued  by  States  and  Coiporations,  they  are  necessarily  under 
seoL     But  there  is  nothing  immoral  or  contrary  to  good  policy  in 
making  them  negotiable,  if  the  necessities  of  commerce  require  that 
they  should  be  so.     A  mere  technical  dogma  of  the  courts  or  the 
Common  Law,  can  not  prohibit  the  commercial  world  from  invent- 
ing, or  using  any  species  of  security  not  known  in  the  last  century. 
Usage  of  trade  and  Commerce  are  acknowledged  by  courts  as  part  of 
the  Common    Law,   although   they   may   Iiave  been    unknown  to 
Bracton  or  Blackstone;  and  this  malleability  to  suit  the  necessities 
and  usages  of  the  mercantile  and  commercial  world,  is  one  of  the 
most  valuable  characteristics  of  the  Common  Law.     When  a  corpo- 
ration covenants  to  pay  to  bearer,  and  gives  a  bond  with  negotiable 
qualities,  and  by  this  means  obtains  funds  for  the  useful  enterprises 
of  the  day,  it  can  not  be  allowed  to  evade  the  payment  by  parading 
some  obsolete  judicial  decision  that  a  bond  for  some  technical  reason, 
can  not  be  made  payable  to  bearer."     The  single  case  referred  to,  to 
the  contrary  of  this  doctrine,  was  Diamond  vs.  Lawre^ice^  37  Penn. 
State  R.,  353,  which  the  Supreme  Court  entirely  repudiated. 

Bonds  of  corporations  payable  to  "A  or  his  assign,"  and  assigned 
by  A  in  blank,  are  transferable,  by  delivery,  Brainard  vs.  Nac  York 
&  Harlem  Railroad  Co.,  10  Bosw,,  832 ;  25  N.  Y.  R.,  496. 

§  2.  For  the  sake  of  convenience,  and  to  facilitate  the  collection  of 
he   interest  due    on    the    bond,   the  coupons   are   furnished   and 
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attached  to  it,  as  evidence  of  successive  periodical  liabilities.  They 
are  the  evidence  of  title  to  demand  the  interest;  they  may  be  sepa- 
rated from  the  bond  and  negotiated  apart  from  it;  and  they  serve 
the  purpose  of  vouchers  when  the  money  is  paid  upon  them.  But 
the  conti^ct  for  the  payment  of  interest  is  in  the  bond.  So  intimate 
19  the  relation  of  the  coupon  to  the  bond,  that  Legislative  authority 
to  a  corporation  to  issue  bonds  implies  authority  to  attach  coupons  to 
them  for  the  interest    Arenis  vs.  Commontoealthj  18  Grat.,  750. 

§  3.  It  is  obvious  from  the  nature  and  purpose  of  coupons,  that, 
nnlike  bank-notes,  they  are  not  intended  for  indefinite  circulation. 
The  bank-note  is  issued  for  indefinite  circulation,  and  the  longer  it 
circulates  the  better  for  the  bank;  but  the  coupon,  though  it  may 
circulate  after  date  of  payment  like  a  bill  or  note,  and  will  pass 
by  delivery,  yet  this  purpose  was  not  contemplated  in  its  is^vie..  The 
general  principles  applicable  to  other  species  of  commercial  paper  are 
therefore  applicable  to  them.  They  are  payable  on  the  day  fixed  for 
{payment,  and  not  on  demand. 

It  was  ai'gued  in  Arents  vs.  ComtnonweaUh,  18  drat.,  773,  where 
the  coupons  ran  *' Duncan,  Sherman  &  Co.,  of  N^w  York,  will  pay 
the  bearer  thirty  dollars,  the  half  yearly  interest  on  the  Wheeling 
bond,  269,  due  I  January,  1867,"  that  they  wwst  be  regarded  as 
payable  on  demand  on  or  after  the  day  specified,  and.  ^ot  on  that 
day,  because  the  bond  provides  that  the  interest  shall  be  paid  by 
Duncan,  German  &  Co.,  "on  presenting"  to  them  the  proper 
coupons.  But  the  Court  of  Appeals  held  otherwise,  and  §aid  Joynes, 
J.,  '^sometimes  the  form  of  expressions,  in  such  bonds,  is,  that  the 
coupons  shall  be  'surrendered,^  or  'delivered.'  But  tljie  ipeaning  is 
the  same,  whether  the  coupon  is  to.  be  'presented,'  'sujrrendered,'  or 
'delivered'.  The  coupon  passes  by  delivery,  a^d  i^  evidence  of  the 
title  of  the  holder  to  demand  the  interest  This  evidempQ  of  title 
most  be  produced  before  the  money  it  calls  for  can  be  demand^,  and 
it  most  be  surrendered  when  the  money  is  paid.  This  is  just  what 
the  law  requires  of  every  holder  of  a  negotiable  securety  and  no 
more.  But  can  it  be  said  that  a  bill  of  ei( change  or  promissory  note, 
payable  on  a  specified  day,  or  so  Qiany  days  after  date,  is  not  payable 
on  a  day  certain,  because  payment  can  not  be  maintained  without  a 
presentment  or  surrender  of  thj^  note  ? 

'*I  conclude,  therefore,  that  these  coupons  are  negotiable  instru* 
.  TneniB,  payable  ajl;  a  day  certain ;  namely,  the  day  mentioned  in  each^ 
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as  the  day  the  interest  called  for  by  the  coupon  is  payable,  though 
the  holder  was  not  bound  to  present  them  for  payment  on  that  day, 
so  as  to  save  the  liability  of  the  city,  (the  principal  obligor,)  or 
of  the  State,  (the  guarantor.)'^ 

§4,  In  Arefnis  vs.  Commonwealthf  18  Grat.,  775,  negotiable 
coupons  were  distinguished  from  bills  of  exchange,  in  several  par- 
ticulars: 

1.  They  are  not  intended  for  acceptance. 

2.  They  are  not  entitled  to  grace. 

3.  They  are  drawn  on  bankers,  and  against  funds  deposited  with 
them,  if  they  are  drafts  at  all,  and  are  therefore  checks,  rather  than 
bills,  in  the  strict  and  proper  sense. 

4.  To  reganl  them  as  bills  would  make  them  import  a  contract 
varying  from  that  in  the  bond,  and  impose  a  degree  of  diligence  on 
the  holder  not  in  conformity  with  the  general  understanding  and 
usage  in  respect  to  coupons. 

§  5.  It  is  not  material  in  what  terms  the  coupon  is  expressed,  so 
that  it  answers  the  purposes  heretofore  indicated.  Sometimes  they  con- 
tain words  of  promise,  making  them  substantially  Promissory  Notes  in 
themselves.  Thus  in  Thompson  vs.  Lee  County,  3  Wallace,  327,  the 
form  was:     "Promise  to  pay  to  the  bearer,  at  the  Continental  Bank, 

in  the  city  of  New  York,  forty  dollars  interest  on  bond  No, ." 

Sometimes  they  are  in  the  form  of  a  bill  of  exchange,  or  draft  upon 
the  Treasury  of  the  corporation  issuing  them.  Thus,  in  Moran  vs. 
C'jmmissioners  of  Miami  County,  2  Black.,  722,  the  form  was :  "The 
treasurer  of  said  county  will  pay  the  legal  holder  hereof  one  hundred 
dollars  on  the  1st  day  of  September,  1857,  on  presentation  thereof, 
being  for  interest  due  on  the  obligation  of  said  county.  No.  16,  given 
to  the  Peru  &  Indianapolis  Bailroad  Company."  Sometimes  they  arc 
in  the  form  of  a  mere  ticket,  or  token  or  "  Interest  Warrant,"  as  it  is 
called.  Thus,  in  Woods  vs.  Lawrence  County,  1  Black,  U.  S.  R., 
360  the  coupon  is  in  this  form :     "County  of  I^wrenoe — Warrant 

jf  Q^ ^  for  thirty  dollars,  being  for  six  months'  interest  on  bond 

]jf Q  . J  payable  on  th^ day  of at  the  office  of  the 

Pennsylvania  Railroad  Company,  in  the  city  of  Philadelphia." 

Sometimes  they  are  in  the  form  of  a  check  upon  a  banking  house, 
as  in  Arenis  vs.  Commonwealth,  18  Grat.,  753,  where  the  form  was: 
"  Duncan,  Sherman  &  Co.,  of  New  York,  will  pay  the  bearer  thirty 
dollars  the  half-yearly  interest  on  the  Wheeling  bond  due  1  Janu- 
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ary,  1867."  However  the  forms  may  vary,  the  intent  and  kgal 
effect  are  the  same.  In  all  of  the  cases  the  coupon  is  furnished  as 
evidence  of  a  sum  due  on  the  bond  for  interest  at  a  particular  time 
and  place,  and  as  authority  to  the  holder  to  receive  it.  And  whether 
the  coupon  be  assimilated  to  a  note,  bill  or  check,  or  be  a  mere  ticket, 
or  warrant  of  amount,  and  place  of  payment,  the  holder  may  sue  on 
it  without  producing  the  bond;  hut  in  all  caseshe  receives  a  sum 
due  and  payable  according  to  the  terms  of  the  bond. 

§6.  A  coupon  may  be  negotiated  after  it  has  been  separated  from 
the  bond,  and  the  holder  may  recover  upon  it  without  producing  the 
bond  to  which  it  was  attached,  and  without  being  interested  in 
the  bond ;  the  coupons  being  regarded  by  the  usage  of  trade,  and 
being  recognized  by  the  courts,  as  separable  and  independent  securi- 
ties: Arenls  vs.  Commonwealth,  18  Grat.,  776;  Commissioners  of 
Knox  Courdfj  vs.  Aspinundl,  21  Howard,  539;  Thompson  vs.  Lee 
(imnty,  3  Wallace,  327;  Beaver  County  vs.  Armstrong,  44  Penn., 
63;  Clarke  vs.  Janesville,  10  Wis.,  136;  Maddox  vs.  Graham,  2 
Met.,Ky.,56;  Rose  vs.  City  of  BrvJgeport,  17  Conn.,  243;  Brainard 
vs.  iV.  Y.  &  H.  R.  R.,JiB  N.  Y.  R.,  496;  Railway  vs.  Cleneay,  13 
Ind.,  161.  It  ha3  been  held  that  the  guaranty  of  interest  warrants, 
annexed  to  b4»nds,  may  be  valid,  though  the  bonds  be  void:  Conn, 
Mat.  Life  Insurance  Co.  vs.  C.  C.  &  C.  R.  R.,  41  Barbour,  9. 

§7.  Bonds  and  coupons  payable  to  holder,  are  considered  on 
the  same  footing  as  if  expressed  payable  to  bearer.  In  Arents  vs. 
Commonweaith,  18  Grat.,  750,  it  was  said  by  Joynes,  J.:  "The 
Act  of  March  29th,  1857,  in  terms  makes  the  coupons  'transfer- 
able by  delivery,'  but  does  not  in  terms,  make  the  bonds  them- 
selves transferable  by  delivery.  This  however  is  implied  in  the 
provision  that  "they  shall  be  payable  to  the  holder,^'  the  obvious 
intent  being  that  they  shall  be  payable  to  such  persons  as  may,  from 
time  to  time,  be  the  holder.  These  bonds,  therefore,  as  well  as  the 
coupons,  pass  from  hand  to  hand,  by  delivery."  It  is  generally 
understood  that  both  the  bonds  and  the  coupons  pass  by  delivery 
only:  Morris  Banking  and  Canal  Co.  vs.  Leiois,  1  Beasley,  823; 
Brookman  vs.  Metcalf  32  N.  Y.  R.,  591 ;  Eaton  &  H.  R.  R.  Co.  vs. 
Hunt,  20  Ind.,  457 ;  Conn.  Insuranct  Co.  vs.  C.  C.  &  C.  R.  R.,  41 
Barbour,  9;  Qirr  vs.  LeFeure,  27  Penn.  St.,  413. 

§8.  The  degree  of  diligence  required  of  the  holder  of  a  coupon,  is 
U>  be  ascertained  by  reference  to  the  relations  of  the  parties  liable  for 
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its  payment.  It  must  be  presented  within  a  reasonable  time  to  save 
the  liability  of  guarantor;  it  must  be  presented  at  maturity  to  charge 
an  indorser;  but  they  are  due  and  payable  on  the  day  fixed  for 
payment  of  interest  in  the  bonds  and,  like  a  promissory  note,  payable 
on  a  certain  day,  need  not  be  demanded  as  against  the  maker  on  that 
day,  in  order  to  preserve  his  liability :  Arents  vs.  Commontoealthf  18 
Grat.,  750. 

§9.  The  coupons  in  Arents  vs.  Commomoeallh,  18  Grat.,  776, 
became  due  and  payable  at  diflTerent  times  from  January  1st,  1862, 
to  January  1st,  1864,  inclusive.  The  plaintiff  purchased  them  bona 
fide  from  the  Farmers  Bank  in  November,  1864.  It  did  not  appear 
by  what  title  the  bank  held,  and  the  coupons  had  been  stolen  from 
the  second  auditor  of  Virginia  soon  after  they  became  payable. 
They  were  held  by  the  court  as  overdue  after  1st  of  January,  1864, 
the  day  of  payment,  and  that  accordingly  the  plaintiff  could  not 
recover  against  the  State.  "No  principle,'^  said  Joynes,  J.,  "is  better 
settled  than  that  a  party  who  takes  a  negotiable  instrument  by 
indorsement  or  delivery,  after  it  has  become  due,  gets  no  better  title 
than  the  party  had  from  whom  he  received  it.  These  coupons  were 
overdue  when  they  came  into  the  hands  of  the  plaintiff,  and  the 
transfer  to  him  was  subject  to  the  rules  applicable  to  the  transfer  of 
overdue  paper:  Ashurst  vs.  Bank  of  Australia,  37  Eng.  L.  &  Eq., 
195.  Like  other  negotiable  instruments,  coupons  are  considered 
overdue  as  soon  as  the  day  fixed  for  payment  has  passed,  whether 
they  be  in  the  form  of  promissory  notes,  checks,  or  mere  interest  war- 
rants: Arents  vs.  Commonwealth,  18  Grat.,  782;  Bank  of  Louisiana 
vs.  City  of  New  Orleans,  5  Am.  Law  Reg.,  N.  S.  555.  The  principles 
of  the  law  merchant  are  applied  to  the  purchaser  of  bonds  and 
coupons. 

§10.  In  Murray  vs.  Lardner,  2  Wallace,  110,  the  pure  mer- 
cantile character  of  these  instiuments  was  fully  sustained.  It 
appeared  that  Lardner  owned  Camden  &  Amboy  Railroad  coupon 
bonds,  payable  to  bearer,  which  were  deposited  in  an  iron-safe 
in  Philadelphia.  On  the  night  of  23d  of  February,  1859,  they  were 
stolen,  and  on  the  morning  of  the  next  day,  the  24th,  they  were 
negotiated  to  Murray,  a  broker,  at  his  office  on  Wall  Street,  New 
York.  Larder  sued  Murray  in  detinue  for  the  bonds,  but  was  cast 
in  the  suit  before  the  Supreme  Court  of  the  United  States. 

Mr.  Justice  Swaine,  who  delivered  the  opinion,  disapproved  Giff  vs. 
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Cvhit,  3  Bam  &  Cres.,  466,  and  quoted  with  approval  Goodman  vs. 
Harvey f  4  Ad.  &  EI.,  870,  in  which  Lord  Denman  said:  "I  believe 
we  are  all  of  opinion  that  gross  negligence  only  would  not  be  a 
suflBcient  answer,  where  the  party  has  given  a  wnsideration  for  the 
bill.  Gross  negligence  may  be  evidence  of  mala  fides,  but  is  not  the 
same  thing.  We  have  shaken  oif  the  last  remnant  of  the  contrary 
doctrine.  Where  the  bill  has  passed  to  the  plaintiff,  without  any 
proof  of  bad  faith  in  him,  there  is  no  objection  to  his  title;"  and 
considering  that  the  good  faith  of  Murray  in  the  transaction  had  not 
been  impeached,  decided  in  his  favor.  He  cited  also  Sioiji  vs.  Tyscn, 
16  Peters,  1 ;  Goodman  vs.  Simends,  20  Howard,  342 ;  and  Bank  of 
litlsburg  vs.  Neal,  22  Howard,  96 ;  and  declared  it  to  be  the  settcd 
law  of  the  Court,  in  respect  to  commercial  paper — 

1.  That  possession  and  title  are  one  and  inseparable. 

2.  The  party  who  takes  it  before  due  for  a  valuable  consideration, 
without  knowledge  of  any  defect  of  title,  and  in  good  faith,  holds  it 
by  a  title  valid  against  all  the  world.  Suspicion  of  defect  of  title  or 
the  knowledge  of  circumstances  which  would  excite  such  suspicion 
in  the  mind  of  a  prudent  man,  or  gross  negligence  on  the  part  of 
the  taker,  at  the  time  of  the  transfer,  will  not  defeat  his  title.  That 
result  can  be  produced  only  by  bad  faith  on  his  part. 

The  burden  of  proof  lies  on  the  person  who  assails  the  right 
claimed  by  the  party  in  possession.  See  also,  Morris  Canal  and 
Banking  Co,  vs.  Fislier,  1  Stockton  Ch.,  667 ;  Mechanics  Bank  vs. 
^€w  York  &  New  Haven  R.  R.  Co.,  3  Kernan,  599 ;  Moran  vs. 
Commissioners,  2  Black.,  722. 

§  11.  The  holder  of  corporation  bonds  payable  to  bearer,  may  main- 
tain an  action  on  them  in  his  own  name :  Carr  vs.  LeFevre,  27  Penn., 
St.,  413  ;  Society  for  Savings  vs.  City  of  New  London,  29  Conn.,  175; 
Vertue  vs.  East  Anglean  Railroad  Company ,  5  Exch.,  280 ;  and  so 
also  may  the  holder  of  coupons  payable  to  bearer:  Johnson  vs. 
Couidy  of  Sturk,  22  111.,  75.  But  where  a  suit  is  brought  for  the 
collection  of  interest  due  on  corporation  bonds,  evidenced  by  cou- 
pons, the  court  will  not  allow  the  payee  of  the  bond  to  take  judgment 
for  the  interest  due,  until  the  coupons  are  produced :  Redfield  on 
Riiilwaya,  605 ;  U.  S.  Circuit  Court,  Williamson  vs.  New  Albany  & 
Salem  Railroad,  9  Am.,  Railway  Times,  No.  37. 

In  the  United  States  Supreme  Court,  when  it  was  objected  in 
ComYs  of  Knox  ws.  Aspintcall  21  How.,  545,  (1858,)  that  a  suit 
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could  not  be  maintained  on  coupons  without  producing  the  bonds  to 
which  they  had  been  attached^  Nelson  J.,  said:  "  The  answer  is,  that 
the  coupons  or  warrants  for  the  interest  were  drawn  and  exc<?uted  in 
a  form  and  mode  far  the  very  purpose  of  separating  them  from  the 
bonds,  and  thereby  dispensing  with  the  necessity  of  its  production  at 
the  time  of  the  accruing  of  each  installment  of  interest,  and  at  the 
same  time  to  furnish  complete  evidence  of  the  payment  of  the  interest 
to  the  makers  of  the  obligation: "  5  Reb.  Practice,  238. 

It  was  held  in  Maine,  in  Jackson  vs.  Y.  &  C.  Railroad  Company^ 
Am.  Law  Reg.  (N.  S.  vol.  1,  p.  585,)  that  the  assignee  of  a  detached 
coupon,  "  The  York  &  Cumberland  Railroad  Company  will  pay 
nine  dollars  on  this^  coupon  in  Portland,"  could  not  maintain  an  ac- 
tion u[)on  it  as  a  distinct  and  independent  security,  as  the  language 
did  not  imply  any  negotiable  or  independent  character.  But  the 
,  opinion  of  Goodenow,  J.,  who  dissented,  and  sustained  his\ie«vs  in 
an  elaborate  and  able  argument,  has  received  general  commendation, 
and  the  whole  tendency  of  recent  decisions  is  to  concurrence  with 
him.  In  2  Law  Reg.,  N.  S.,  p.  585,  Judge  Redfield  gives  it  hearty 
approval,  and  coosidew  White  vs.  Vt.  &  Mass.  Railroad  Co.  as  prac- 
tically affirming  it. 

It  was  held  in  Crosby  vs.  New  London,  &c.,  Railroad  Company 
26  Conn.,  121,  that  suit  could  not  be  maintained  on  a  coupon  alone, 
unless  it  contained  a  distinct  promise  to  pay  the  amount  represented. 
The  following  case  was  before  the  Court:  The  railroad  company's 
bonds  acknowledged  indebtedness  in  certain  amounts  to  certain  trus- 
tees, payable  to  bearer,  with  semi-annual  interest  thereon,  payable  to 
bearer,  at  the  office  of  the  company,  on  delivery  of  certain  inter- 
est warrants  annexed.  An  interest  warrant  annexed  was  as  follows: 
"  Interest  warrant  for  $30,  being  half  yearly  interest  on  bond  No.  30 
of  the  N.  L.  W.  &  P.  R.  R.  Co.,  payable  on  the  first  day  of  February, 
1856 — J.  D.,  Treasurer.^'  An  action  of  debt  being  brought  on  the 
warrant,  the  Supreme  Court  of  the  State  held  that  it  could  not  be 
made  a  ground  of  action,  as  it  was  a  mere  acknowledgment  of  inter- 
est on  the  bond  itself,  and  did  not  import  a  promise ;  and  that  the 
bond  should  have  been  declared  on,  as  it  alone  contained  a  promise 
to  pay  the  interest 

Judge  Redfield,  commenting  on  this  decision  in  2  Am.  Law.  Beg., 
N.  S.,  597,  says,  "  We  apprehend  no  such  distinction  as  this  is  main- 
tained in  practice;  but  that  the  coupons  are  regarded  as  equally  nego- 
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liable  with  the  bonds;  and  that  they  pass  currently  as  money,  the 
same  as  the  bonds  themselves.  And  the  fact  that  they  do  not  contain 
the  name  of  any  payer,  or  purport  to  be  made  payable  to  bearer,  does 
not  seem  to  us  of  any  practical  importance,  if,  in  fact,  among  busi- 
ness men  they  have  acquired  the  character  of  negotiable  securities, 
and  of  this  we  think  there  can  be  no  question/'  In  this,  as  in  all 
similar  cases,  the  refinement  of  legal  technicality  must,  and  will,  give 
way  to  the  practical  common  sense  obtaining  in  intelligent  commercial 
centres.  Lord  Holt  in  vain  opposed  the  negotiability  of  promissory 
notes,  and  protested  against  the  "  obstinacy  and  opinionativeness  of 
the  merchants  who  were  endeavoring  to  set  the  law  of  Lombard 
street  above  the  law  of  Westminster  Hall;"  (Cferi  vs.  Martin,  2 
Lord  Raymond,  757),  and  the  lovers  of  black  letter  will  as  vainly 
oppose  their  dogmas  to  the  great  currents  of  business  practice  and  pop- 
ular thought. 

§12.  It  has  been  held  in  a  number  of  cases  that  in  an  action  upon 
a  coupon,  the  payment  of  which  has  been  refused,  or  for  the  payment 
of  which  no  provision  is  shown  to  have  been  made,  interest  may  be 
recovered  from  the  time  at  which  it  became  due  and  payable. 

In  the  case  of  Aurora  City  vs.  West,  7  Wall,  105,  the  Supreme  Court 
of  the  United  States  said  :  "Being  written  contracts  for  the  payment 
of  money,  and  negotiable  because  payable  to  bearer,  and  passing 
from  hand  to  hand  like  other  negotiable  instruments,  it  is  quite  appar- 
ent on  general  principles  that  they  should  draw  interest  after  it  is  un- 
justly neglected  or  refused  "  :  Gelpeke  vs.  DuBuyue,  1  Wall,  206  ; 
Thomson  vs.  Lee  County j  3  Wall,  332 ;  HoUinsworth  vs.  City  of  De- 
iroU,  3  McLean,  472 ;  Mills  vs.  Town  of  Jefferson,  20  Wis.,  60 ; 
^orth  Pacific  R,  R,  Co.  vs.  Adams,  54  Penn.,  94;  Arenis  vs.  Com- 
rnomoeaUh,  18  Grat.,  776.  And  for  like  reasons,  exchange  would  be 
recoverable,  as  in  other  commercial  paper. 

In  The  City  of  Kenosha  vs.  Lamson,  9  Wallace,  478,  it  was 
held  that  the  Statute  of  Limitations  placed  the  same  limit  (20  years) 
to  coupons  detached  from  bonds,  as  to  the  bonds  themselves,  the 
coupons  being  only  a  repetition  as  respects  each  six  months,  or  other 
stated  term  of  the  contract,  which  the  bond  itself  makes  on  the  sub- 
ject. And  though  in  suing  on  the  coupons,  a  recital  is  made  of  the 
l)onds  in  such  a  general  way  as  explains  their  relation  to  the  coupons, 
such  recital  is  to  be  considered  as  inducement  or  preamble  only,  and 
i^ct  as  a  suit  upon  the  bonds. 
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§  13.  The  English  Courts  have  not  yet  treated  corporation  bonds^  or 
debentures,  as  they  call  them,  as  strictly  negotiible :  Anthcsneum  Life 
Insurance  Co,  vs.  Pooky,  5  Jur.,  N.  3,  129;  Balfour  vs.  Earnest^  5 
Jur.  N.  S.,  4:i9;  2  Redfield  on  Bailroads,  606  ;  Am.  Law  Reg.,  N.  S., 
vol.  II.,  596.  But  the  current  of  authority  and  opinion  is  gradually 
working  in  that  direction,  and  will,  in  time,  assert  their  commercial 
character. 

In  1811,  the  Court  of  King's  Bench  having  expressed  strong 
doubt  whether  a  bona  fide  purchaser  for  value  of  bonds  of  the  East 
India  Company  would  be  protected  against  a  former  owner,  from 
whom  they  had  been  obtained  by  fraud  or  theft,  upon  the  ground  that 
being  choses  in  action  they  were  not  assignable  at  law;  and  that  the 
purchaser  acquired  no  legal  title:  Glyn  vs.  Baker,  13  East,  510. 
Parliament  immediately  enacted  that  such  bonds  should  be  assignable 
and  transferable  by  delivery,  and  that  the  money  secured  by,  and  the 
property  in  them,  should  be  absolutely  vested  in  the  assignee  at  law, 
as  well  as  in  equity  :  51  Geo.  III.,  Ch.  64.  Soon  after  it  was  held 
that  an  Exchequer  Bill,  passed  by  delivery,  and  that  the  property 
vested  in  a  bona  fide  holder  :  Wookey  vs.  Pole,  4  B.  and  Aid.,  1.  See, 
also,  Brandao  vs.  Barnett,  1  Man.,  and  G.,  908.  Subsequently,  the 
same  doctrine  was  applied  to  Prussian  bonds,  payable  to  the  holder: 
Gergitr  vs.  Melville,  3  B.  and  C,  45  ;  and  later  still,  it  was  left  to  a 
jury  to  determine  whether  Neapolitan  bonds,  with  coupons,  passed  in 
like  manner :  Lang  vs.  Smith,  7  Bing.,  284. 

As  the  financiers  and  capitalists  of  England  become  more  deeply 
interested  in  corporation  investments,  which  are  daily  increasing  in 
number  and  importance,  who  will  doubt  that  they  will  finally,  either 
from  Parliament  or  the  Bench,  obtain  the  declaration  that  "a  mere 
technical  dogma  of  the  Courts  of  Common  Law  shall  rot  prohibit 
the  commercial  world  from  inventing  or  using  any  species  of  security 
not  known  in  the  last  century,"  already  enunciated  from  the  Supreme 
Bench  of  the  United  States.  J.  W,  D. 
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L  A  check  is\a  draft  or  order  on  a  bank  or  banking-house,  direct- 
ing it  to  pay  a  certain  sum  of  money .^ 

It  is,  in  legal  effect,  a  bill  of  exchange,  drawn  on  a  bank  or  bank- 
ing-house; with  some  peculiarities,*^  and  the  expression  that  a  check 
is  like  a  bill,  has  been  criticised  on  the  ground  that  ^^nullum  simile  est 
idtm/^  whereas  ^'checks  are  bills,  or,  rather,  bill  is  the  genus  and 
check  is  a  species."^  And  it  has  been  suggested  that  when  drawn 
in  one  State  and  payable  in  another  it  would  be  subject  to  damages 
like  a  foreign  bill.* 

It  would  be  useless  to  enter  into  such  subtle  refinements — let  us 
discuss  the  real  properties  of  checks,  and  see  how  far  they  are  gov- 
erned by  the  rules  which  govern  bills. 

2.  In  the  late  case  of  the  Merchants^  Bank  vs.  State  Bunk,  10 
Wallace,  647,  the  Supreme  Court  thus  sums  up  the  qualities  of  a 
check,  and  the  differences  between  it  and  a  bill: 

"Bank  checks  are  not  inland  bills  of  exchange,  but  have  many  of 
the  properties  of  such  commercial  paper,  and  many  of  the  rules  of 
law  merchant  are  alike  applicable  to  both. 

"Each  is  for  a  specific  sum,  payable  in  money.  In  both  cases 
there  is  a  drawer,  drawee,  and  payee.  Without  acceptance  no  action 
can  be  maintained  by  the  holder  upon  either,  against  the  drawer. 

"The  chief  points  of  difference  are  that  (1)  a  check  is  always  drawn 
on  a  bank  or  banker.  (2)  No  days  of  grace  are  allowed.  (.  )  The 
drawer  is  not  discharged  by  the  laches  of  the  holder  in  presentment 
for  payment,  unless  he  can  show  that  he  has  sustained  some  injury 
by  the  default.  (4)  It  is  not  due  until  payment  is  demanded,  and 
the  statute  of  limitations  runs  only  from  that  time.     (5)  It  is  by  its 

*  2  Pareoiw,  N.  &  B.,  67. 

'Billgerry  w.  Branch,  19  Grat ,  418;  Bvles  on  Bills  (Sharswood'o  ed.);  Matter  of 
Brown,  2  Story,  C.  C.  R.,  602;  Crnger  vs.  Armstrong,  3  Johns.  Cas.,  6;  Boehm  tw.  Ster- 
ling, 7  T.  R,  423;  Keene  t».  Beard,  8  C.  B.,  N.  S.,  372  (98  E.  C.  L.  R.). 

'  Barker  w.  Anderson,  21  Wendell,  372,  ♦  Id. 
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face  the  appropriation  of  so  much  money  of  the  drawer  in  the  hands 
of  the  drawee  to  the  payment  of  an  admitted  liability  of  the  drawer. 
(6)  It  is  not  necessary  that  the  drawer  of  a  bill  should  have  funds 
in  the*  hands  of  the  drawee.  A  check  in  such  case  would  be  a  fraud. 
Another  material  difference  is  that  in  the  case  of  a  check  the  drawer, 
like  the  maker  of  a  note,  and  unlike  the  drawer  of  a  bill,  is  the  prin- 
cipal debtor;'  and  a  check,  strictly  speaking,  is  always  understood  to 
be  payable  on  demand,  though  that  does  not  expressly  appear  upon 
its  face.' 

3.  It  is  frequently  said  that  a  check  must  be  payable  to  bearer,* 
but  it  is  as  well  settled  as  any  principle  of  commercial  law,  that 
a  check  may  be  payable  to  a  certain  person  only;  or  to  him  or  his 
order;  or  to  order  of  self;  or  to  bearer;  and  may  be  transferred  by  in- 
dorsement or  assignment  (as  the  case  may  be)  in  like  manner  and  to 
the  like  effect  as  a  bill.'^  Checks  are  sometimes  drawn  payable  ''to 
the  order  of  bills  payable,''  or  to  the  order  of  a  certain  number,  or 
by  some  such  phrase  to  express  that  negotiability  which  only  exists 
in  connection  with  the  word  "order."  But  as  such  a  check  can  not 
be  indorsed  by  any  party,  it  has  been  held  to  be  a  check  payable  to 
bearer,  and  transferable  by  delivery.* 

4.  A  check;  like  a  bill  or  note,  in  order  to  be  negotiable  must 
be  payable  absolutely,  and,  at  all  events,  to  a  certain  person  or  order, 
or  to  bearer,  in  money.  If  expressed  to  be  payable  "in  bank  bills," 
or  "in  currency,"^  or  if  it  lack  words  of  negotiability,®  or  be  deficient 
in  any  of  the  characteristics  which  impart  negotiability  to  bills  and 
notes,  it  will  not  be  a  negotiable  instrument.     Checks  are  sometimes, 


*  Alexander  tw,  Burchfield,  7  Man.  &  G.,  1C67;  Boehni  tw.  Sterling,  7  Term.  R.,  430, 
Serle  i».  Norton,  2  Mood.  &  Rob.,  404;  Keene  vs.  Beard,  8  C.  R  N.  S ,  373. 

'Kent  Com.,  104. 

'Bowen  vs.  Newell,  4  Selden,  190;  Harker  t».  Anderson,  21  Wend.,  372;  Brown  is. 
Lusk,  4  Yerger,  210;  Matter  of  Brown,  2  Stor}*,  502;  Edwards  on  Bills  and  Notes,  58. 

^Byles  on  Bills  (Sharswood's  ed.),  p.  84;  Chitty  on  Bills,  p.  545;  Woodruff  rs.  Mer- 
chants' Bank,  25  Wend.,  672. 

*Billgerry  vs.  Branch,  19  Grat.,  418;  Matter  of  Brown,  2  Story,  502;  Crugcr  «. 
Armstrong,  3  Johns.  Cas.,  5;  Elting  vs.  Brinkerhoff,  2  Hall,  459;  Story  on  Promissory 
Notes,  i  488. 

•Willet  t».  Phoenix  Bank,  2  Duer.,  121. 

'Bank  of  Mobile  vs.  Brunn,  42  Ala.,  108;  Little  vs.  Phoenix  Bank,  2  Hill  (N.  Y.), 
425. 

^'Partridge  vs.  Bank  of  England,  9  Q.  B.,  396. 
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although  by  no  means  usually,  intended  for  temporary  circulation; 
but  their  principal  object  and  purpose  is  to  enable  the  holder  to  de- 
mand and  receive  immediately  the  amount  called  for.  Negotiability, 
in  its  full  sense,  is,  therefore,  not  of  their  essence,  but  an  optional 
quality.^ 

In  Virginia  checks  are  regulated  by  the  statutory  provisions 
which  apply  alike  to  bills  and  notes,  even  as  respecting  protest,  and 
D^otiable,  if  payable,  (1)  at  a  particular  bank  or  (2)  at  a  particular 
place  thereof,  for  discount  or  deposit,  or  (3)  at  the  place  of  business 
of  a  savings  institution  or  savings  hank,  or  (4)  at  the  place  of  busi- 
ness of  a  licensed  broker.     Code,  chap.  144,  §  7,  Acts  18C6,  p.  149. 

5.  While  a  check  is  regarded  as  an  appropriation  of  so  much  of  the 
fund  on  which  it  is  drawn  as  will  pay  it,  as  between  the  drawer 
and  payee'  it  can  not  operate  as  an  assignment,  so  far  as  the 
bank  and  third  parties  are  concerned  until  accepted,'  and  the  verbal 
assent  of  the  cashier,  when  absent  from  the  bank,  has  been  held  not 
equivalent  to  acceptance;^  but  the  circumstance  that  the  cashier  was 
absent  from  his  banking-house  when  he  certified  checks  as  good  was 
considered  immaterial  in  Merchants  Bank  vs.  State  Bank,  10  Wal- 
lace, 651. 

But  after  drawing  a  check  the  drawer  can  not  withdraw  the  funds,** 
and  while  the  holder  of  the  check  can  not  sue  the  bank  upon  it 
without  acceptance  on  its  part,  as  there  is  nothing  in  the  check  it^^elf 
to  import  liability  on  the  part  of  the  bank  to  pay  it,*  yet  the  bank 
would  be  liable  to  the  holder,  if  by  its  improper  refusal  he  lost  the 

^Mohawk  Bank  t».  firoderick,  10  Wend.,  304. 

'Matter  of  Brown,  2  Story,  502;  Bobinson  vs.  Hawks,  9  Q,  B.,  52. 

'Mandeville  t».  Welch.  5  Wheat.,  286;  Chapman  iw.  White,  2  Selden,  412;  Cowper- 
thi^teisB.  Sheffield,  3  CoraHtock,  243;  Dykers  tw.  Leather  Man.  Bank,  11  Paige,  612; 
Tate«.Hilbert,2  Ves.,  Jr.,  Ill;  Harris  iw.  Clark,  2  Barbour.  94;  St.  Johns  iw  He- 
n»n»,  8  Mo.,  382;  Levy  i».  Cavanagh,  2  Bosw.,  100;  Butterirorth  tw.  Peck,  5  Bosw., 
341;  Lant  ta.  Bank  of  N.  America,  49  Barb.,  24;  Bellamy  i«.  Majoribanks,  8  Eng.  L. 
and  Eq.,  513;  Warwick  t».  Rogers,  5  Man.  and  G.,  340;  Sim.?  vs.  Bond,  5  B.  and  Ad., 
389. 

•Ballard  w.  Randall,  1  Gray,  605. 

'^I'voy  w.  Warren,  3  Johns.  Cas.,  259 ;  Chapman  iw.  White,  2  Selden,  412. 

•  Bank  of  Republic  w.  Millard,  10  Wallace,  152 ;  Wharton  t».  Walker,  4  B.  &  C, 
^W;  See  also,  Wharton  tw.  Walker,  4  Barn.  C,  163;  contra  Chicago  2,  N.  S.  Co.  tw. 
Stanford,  28  111.;  Fogartiea  tw.  State  Bank,  12  Richardson,  (Law,  518:) 

^  contra,  Chicago  Insurance  Co.  vs,  Stanford,  28  Illinois,  168;  Fogartles  iw. 
State  Bank,  12  Richardson  (Law),  518. 
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amount  or  suffered  damage,  and  likewise  liable  to  the  drawer  hav- 
ing sufficient  funds  in  an  action  of  tort  for  the  wrong  done,  or  in 
assumpsit  for  breach  of  the  implied  contract  to  pay  it.* 

But  if  the  funds  at  the  bankers  have  been  appropriated  to  meet  a 
bill  or  note  payable  there,  though  without  any  further  authority,  it  is 
a  sufficient  defense  for  dishonoring  a  check,  for  the  law  will  presume 
that  the  funds  Were  deposited  to  meet  the  bill  or  note  there  payable.* 

6.  In  Bank  of  Republic  vs.  Millard,  10  Wallace,'! 57,  the  United 
States  Supreme  Court  said :  ^'It  may  be,  if  it  could  be  shown  that 
the  bank  had  charged  the  check  on  its  books  against  the  drawer, 
and  settled  with  him  on  that  basis,  that  the  plaintiff  could  recover  on 
the  count  for  money  had  and  received,  on  the  ground  that  the  rule 
ex  aequo  et  bono  would  be  applicable,  as  the  bank,  having  assented 
to  the  order,  and  communicated  its  assent  to  the  paymaster,  (the 
drawer),  would  be  considered  as  holding  the  money  to  the  plaintiffs 
use;  and  therefore  under  an  implied  promise  to  pay  it  on  demand." 

There  may,  also,  be  cases  where  in  Equity  a  check  might  operate 
as  an  assignment  to  the  holder ;  as  in  case  of  the  death  of  the 
drawer  and  the  consequent  revocation  of  the  banker's  authority  to 
pay,  the  holder  may  have  relief  in  Equity  against  the  banker.^ 

7.  A  check  paid  and  held  by  a  bank  is  no  evidence  of  money  loaned 
by  it  to  the  drawer ;  but  on  the  contrary,  of  money  previously  de- 
posited and  drawn  out  by  the  drawer.*  If  one  holds  an  unpaid 
check  which  has  not  been  presented,  it  would  not  be  evidence  of  the 
drawer's  indebtedness,*  but  if  presented  and  payment  refused,  it 
would  be  otherwise. 

If  a  check  payable  to  a  party  or  order,  and  bearing  his  indorse- 
ment, be  held  in  possession  by  the  drawer  after  payment  by  the  Bank, 
it  is  as  good  a  receipt  that  the   money    has     been    paid    as    the 

^Bank  of  Republic  vs.  MUlard,  10  Wallace,  152;  Tasflell  tw.  Ckwper,  9  C.  B.,  109; 
Mawetti  w.  Williams,  1  B.  and  A.,  415;  Rolin  vs.  Stewart,  14  C.  B.,  595;  2  Par- 
sons, N.  and  B.,  61-03;  Gumming  vs.  Shand,  20  L.  J.,  Exch.,  129. 

Thatcher  vs.  Bank,  5  Sandf.,  121 ;  Keymer  vs.  Laurie,  18  L.  J.,  Q.  B.,  218. 

'Kodick  t«.  Gandelle,  12  Beavan,  325, 1  Delg.,  M.  and  G.,  763. 

^Conway  tw.  Case,  22  111.,  127;  Lancaster  Bank  vs.  Woodward,  18  Penn.  State,  361; 
Thurman  vs.  Van  Brunt,  19  Barb.,  409;  Healy  vs.  Oilman,  1  Bosw.,  235;  Fletcher  tv. 
Manning,  12  M.  &  W.,  571. 

^Flemming  i«.  McLain,  13  Penn.  State,  177;  Baker  vs.  W^illiamson,  4  Penn.  State, 
177.  Aubert.  vs.  Walsh,  4  Taunt.,  293;  Pearce  vs.  Davis,  1  Mood  &  B ,  365;  Caiy 
«8.X}erri8h,  4  Esp.,  9. 
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drawer  could  dcBire;^  but  if  the  check  be  simply  payable  to  A.  or 
bearer,  it  is  not  perse  evidence  of  payment  to  A.  It  must  be 
proved  that  he  received  the  money,  and  in  order  to  charge  him  as 
debtor,  evidence  of  the  consideration  of  the  check  must  be  given.* 
If  the 'check  be  payable  to  the  bearer,  the  holder's  indorsement  can 
not  be  required.^ 

The  natural  inference  from  the  giving  a  check,  is  that  it  was 
given  in  payment  of  a  debt  due  the  payee  from  the  drawer;  and 
in  order  to  charge  the  payee  as  a  debtor  to  the  drawer,  it  must  be 
shown  that  the  check  was  in  fact  loaned  to  the  payi^.*  When 
the  loan  of  money  by  the  drawer  to  the  payee  is  proved,  the  check 
may  be  given  in   evidence  of   the  amount.* 

A  check  is  prima  facie  evidence  of  a  valid  consideration ;  and 
the  possession  of  a  check,  as  of  other  negotiable  paper,  is  pHma 
facie  evidence  of  bona  fide  ownership  for  vahie  without  notice;  but 
if  it  appears  that  the  real  owner  parted  with  it  without  considera- 
tion, or  through  fraud,  or  that  the  consideration  was  illegal,  the 
holder  must  then  show  that  he  came  properly  into  possession  through 
the  usual  course  of  business.^ 

8.  There  is  an  important  distinction  between  the  rules  apply- 
ing to  checks,  and  those  applying  to  bills  of  exchange.  The  drawer 
of  a  bill  is  liable  for  the  payment  thereof  only  when  it  has  been 
duly  presented  for  payment  and  dishonored  by  the  acceptor,  and  he 
has  received  notice  of  such  dishonor.  But  the  drawer  of  a  check, 
being  regarded  as  the  principal  debtor,  he  is  nut  discharged  by  laches 
of  the  holder  in  not  making  due  presentment,  or  giving  him  notice  of 
dishonor,  unless  he  has  suffered  some  loss  or  injury  thereby ;  and 
then  only  to  the  extent  of  such  loss  or  injury/       "  He  is  at  raost,'^ 

^Connelly  t».  McKean,  64  Penn.  State,  113;  Burton  tw.  Payne,  2  Car.  &  P.,  520; 
Egg  Q.  Barnett,  3  Enp.,  186. 

The  People  «».  Baker,  20  Wend.;  People  t».  Kewell,  4  Johns.,  296;  Cromwell  r». 
LoTett,  6  Wend.,  369;  Patton  w.  Ash,  7  Sergt.  &  Rawle,  116. 

^Connelly  eg.  McKean,  64  Penn.  State,  113. 

*Patton  ».  Ash,  7  S.  &  R.,  116;  Graham  i».  Cox,  2  Car.  &  K.,  702. 

*Healy  w.  Oilman,  1  Bosw.,  235. 

•Fnller  w.  Hatchings,  10  C.  A.  L.,  523;  Merchant*'  Exchange  National  Bank  ts. 
K.  B.  Sav.  Inst.,  38  N.  J.  Law  Repots,  (4ih  Vroom,  170;)  Fish  w.  Jacobsion,  1  Keys, 
o39,5Bo8W.,514. 

Taylor  w.  Sip,  1  Vroom,  284;  Murray  w.  Judah,  6  Cowen,  490;  Convoy  i».  War- 
fen,  3  Johns.  Cto.,  259;  Mohawk  Bank  i».  Broaderick,  10  Wend.,  309;  Little  r«. 
Phoenix  Bank,  2  Hill.,  425;  Park  vs.  Thomas,  13  Smedes  &  M.,  11;  Daniels  vs.  Kyle, 
lKdly,304.  • 
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as  said  in  a  recent  case^  ^^  entitled  to  such  notice  as  would  have 
saved   him   from  loss."^ 

9.  A  failure  of  the  bank  or  banker  on  which  the  check  is 
drawn^  in  consequence  of  which  the  drawer  through  delay  of  the 
holder  in  presenting  it  or  giving  notice  of  dishonor,  presents  the 
usual  if  not  the  only  case  in  which  the  drawer  is  injured  by  the 
negligence  of  the  holder.'  It  becomes  important  then  to  consider 
in  what  time  the  check  must  be  presented^  in  order  to  throw  the  loss 
resulting  from  the  failure  of  the  bank,  afler  it  was  drawn,  upon  the 
holder.  As  a  general  rule,  the  party  receiving  a  check  has  till  the 
following  day,  inchiding  banking  hours,  within  which  to  present  it^ 
if  he  reside  in  the  same  place  where  the  bank  or  banker,  on  whom  it 
is  drawn,  is  located ;"  and  if  he  receive  it  on  Saturday  evening,  ia 
such  case,  he  has  until  Monday  morning.^ 

And  where  the  check  is  received  at  a  place  distant  from  the  place 
of  payment,  the  party  receiving  it  must  forward  it  by  post  for  pre- 
sentment, to  some  person  at  such  place  dn  the  next  day;  and  the 
person  to  whom  it  is  forwarded  is  not  bound  to  present  it  until  the 
day  after  it  has  reached  him  by  due  course  of  mail.* 

If  a  check  presented  long  after  date  is  refused  payment  because 
the  drawer  has  withdrawn  his  funds  or  closed  his  account,  he  is 
nevertheless  liable.^ 

Checks  issued  and  payable  in  New  York  City,  must  be  presented 
during  the  same  or  the  next  succeeding  day  during  banking  hours. 
A  longer  delay,  unless  under  circumstances  excusing  it,  will  dis- 
charge the  drawer  in  case  of  a  loss  by  insolvency  of  the  bank  occur- 
ing  after  the  drawing  and  before  presentment  of  the  check. 


^Matter  of  Brown,  2  Story,  502;  Searle  tw,  Norton,  2  Mood.  &  R,,  401. 

«Serle  vs.  Norton,  2  MoocT.  &  Rob.,  401;  Laws  w.  Rand,  3  C.  B.,  N.  8.,  442,  (91  E. 
C.  L.  R)  Harbeck  vs.  Craft,  4  Duer,  122;  Edwards  on  Bills,  398;  Ex  parte  Broirn, 
2  Story,  502. 

^Rickford  vs.  Ridge,  2  Camp.,  537;  Boddington  vs.  Schlencker,  4  Bam.  &  Ad., 
752;  Robson  vs.  Bennett,  2  Taunt.,  410;  Bailey  t».  Bodenham,  16  C  B.,  N.  S.,  288, 
(111  E.  C.  L.  R.);  Hooker  tw.  Franklin,  2  Bosw.,  500;  Ritchie  vs.  Bradshaw,  (5  Cal., 
228);  Veazie  Bank  tw.  Winn.,  40  Maine,  60;  Shrieve  vs.  Duckham,  1  Littell,  192; 
Merchants*  Bank  vs.  Spicer,  6  Wend.,  443. 

*0'Brien  vs.  Smith,  1  Black  (S.  C.,)  99. 

•Smith  vs.  Jones,  20  Wend.,  192;  Merle  vs.  Brown,  4  Bing.  N.  C,  266;  Hare  n. 
Heniy,  30  L.  J.,  U  P.,  302;  Bond  vs.  Warden,  1  CoUyer,  583. 

<Convoy  vs.  Warren,  3  Johns.  Gas.,  259;  Elting  vs.  Brinker,  Hoff.,  2  Hill,  4-79; 
Hurray  vs.  Judah,  6  Cowen,  184;  Robinson  vs.  Hawksford,  9  Q.  B.,  52. 
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The  drawer's  promise  to  pay  the  check  when  it  had  not  been  duly 
presented^  will  not  bind  him  as  a  waiver  unless  he  had  knowledge  of 
the  facts  as  to  non-present  men  t,  which  would  discharge  him :  Hazel-- 
Urn  vs.  Coftum,  2  Ab.,  6,  N.  8.,  199;  S.  C,  1  RoK,  345.  " 

Where  a  check  dated  24th  May^  was  drawn  on  a  bank  in  New 
York — the  holder  living  seventy-three  miles  distant — was  presented 
on  the  28th  of  May,  it  was  held  sufficient,  it  appearing  that  no  more 
time  had  been  spent  than  was  required  for  a  letler  to  pass  from  his 
residence  to  the  place  of  payment.^ 

§  10.  The  same  rules  which  regulate  diligence  between  the  drawer 
and  payee  of  a  check,  apply  with  equal  force  and  effect  to  an  indorser 
and  indorsee,  or  tranferer  and  transferee;'  and  although  the  rule 
stated  in  the  preceding  section,  will  allow  a  party  receiving  a  check 
payable  on  demand,  until  the  next  day  to  present  or  forward  it  for 
payment,  it  only  applies  to  the  parties  to  the  transfer,  and  will  not  be 
extended  so  as  to  enable  a  succession  of  persons  to  keep  the  instru* 
ment  long  in  circulation,  so  as  to  retain  the  liability  of  the  parties  in 
case  it  should  be  ultimately  dishonored.  Though  each  party  may  be 
allowed  a  day,  as  between  him  and  his  transferer,  it  would  be  other- 
wise as  to  the  drawer,  if  the  bank  should  fail  during  a  succession  of 
several  days,  and  would  have  paid  if  the  check  had  been  presented 
on  the  day  after  it  was  drawn.  Every  holder  is  liable  to  every  sub- 
sequent holder,  only  upon  due  presentment  and  dishonor  of  the  check, 
within  the  time  for  which  he  would  be  liable  if  the  check  had  been 
presented  by  the  party  immediately  claiming  from  or  under  him.' 

The  fact  that  the  check  is  presumed  to  be  drawn  against  funds 
makes  it  even  more  important  than  in  the  case  of  a  bill,  in  order  to 
secure  against  the  contingency  of  the  bank's  failure,  that  it  should  be 
presented,  and  the  drawer  notified  of  its  non-pa}^  ment.^ 

§  11.  The  delay  in  presentment  will  be  excused  by  any  circum- 

>Middletown  Bank  vs.  MorriB,  28  Barb^  616. 

•Chittj  on  Billa,  p.  421;  Story  on  Notes,  i  4»6;  Bylee  on  Bills  (Sharewood's  Ed.,)  95. 

"St.  John  w,  Hemans,  8  Mino.,  382;  Foster  is.  Panek.  41  Maine,  425;  Beid  vs.  Reid, 
11  Texas,  585;  Lilley  vs.  Miller,  2  Nott  &  Mc^  257;  Brown  vs,  Lusk.  4  Yerger,  210- 
Taylor  n.  Yoong,  3  Watts,  343;  Hacker  «8.  Anderson,  21  Wend.,  372;  Cruger  vs. 
Armstrong,  3  Johns.  Gas,,  5. 

^Eichelbeiger  os.  Finley,  7  Harr,  &  John.,  381,-  Merchants'  Bank  m.  State  Bank,  10 

Wallace,  657;  Tnie  v$,  Thomas,  16  Maine,  36;  Hoyt  ns.  Seeley,  18  Conn.,  353;  Matter 

of  Brown,  2  Story,  502;  Moody  cs.  Mark,  43  Misso.,  210;  Linville  nb.  Welch,  29  Misso., 

203;  Franklin  i».  Vanderpool,  1  H^l,  78;  Foster  vs.  Paulk,  41  Maine,  425;  Humphries 

m.  Bicknell,  2  Littel,  296;  Pack  tss.  Thomai^  13  Smedes  &  M.,  11;  Caae  vs,  Morrin.  31 
Penn.  8l,  100. 
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stance  which  would  excuse  non-presentment.  Thus^  if  the  drawer 
had  no  funds  at  the  time  of  drawing  the  check,  or  himself  withdrew 
them/  he  commits  a  fraud  upon  the  payee,  and  duffel's  no  loss  or 
damage  from  hia  delay,  or  failure  as  to  presentment;  and  when  the 
drawer  stops  payment  of  the  check,  the  liolder  may  recover  without 
notice  of  non-payment  f  and  when  the  bank  or  banker  on  whom  it  is 
drawn  has  been  restrained  from  paying  out  money  by  order  of  court, 
or  transacting  business,  presentment  is  excused;^ 

In  Smith  vs.  Jones,  2  Bush.,  (Ky.,)  103,  the  check  was  dated 
April  12th,  1862,  and  was  not  presented  until  13th  of  January,  1863, 
at  the  Citizens'  Bank  of  Louisiana,  at  Xew  Orleans,  on  which  it  was 
drawn.  The  city  had,  in  the  meantime,  been  captured  by  the  Fede- 
ral forces,  and  the  funds  on  which  the  check  was  drawn  had  become 
worthless.  RobertaoHy  J., said:  "Unlike  a  bill  of  exchange,  a  check 
does  not  require  "due  diligence,"  and  apparent  laches  in  presenting  it 
for  payment  does  not  exonerate  the  drawer,  unless  by  unreasonable 
delay  he  has  suffered  loss,  and  then  he  is  entitled  to  relief  pro  Undo. 
But  the  evidence  authorizes  the  deduction,  that  for  nearly  a  month 
after  the  date  of  the  appellee's  check,  the  appellants,  if  only  reasona- 
bly provident  and  diligent,  might  have  presented  the  check  and  re- 
covered the  amount  of  it.  And  it  is  evident  that  when  nine  months 
after  its  date,  the  check  was  presented  for  payment,  the  property  of 
the  appellants  was  almost  worthless,  and  could  not  be  drawn  from  the 
bank,  or  exchanged  or  circulated  within  the  Federal  lines,  consistently 
with  national  policy  or  law."  It  was  held,  therefore,  that  there  could 
be  no  recovery  on  the  check. 

§  12.  When  a  check  has  not  been  presented  within  the  time  re- 
quired the  only  effect  of  the  delay  is  to  throw  upon  the  holder  the 
burden  of  proving  that  the  drawer  has  sustained  and  can  sustain  no 
injury  or  loss  from  the  failure  to  demand  payment  at  an  earlier  day, 
of  the  bank  or  banker  on  whom  the  check  is  drawn.*     If  the  bank  or 


^Franklin  tw.  Vanderpool,  1  Hall,  78;  Eichelberber  t».  Finley,  7  Ilarr.  &  John., 
.381;  Murray  w.  Judah,  6  Cowen,  484;  Convoy  vs,  Warren,  3  Johnn.  Ca.^.,  250;  Matter 
of  Brown,  2  Story,  502;  Commercial  Bank  t«.  Hnghes,  17  Wendell,  94;  Lilley  w. 
Miller,  2  Nott  &  Mc,  257;  Blankensliip  va,  Rogern,  10  Ind.,  333;  Valk  iw.  Simons,  4 
Maflon,  113. 

*Jack  vs.  Darrin,  3  Ed.  Smith,  557;  PwrchaHC  vs.  MattL-«in,  6  Duer,  537;  WTialey  n». 
Iloustan,  12  La.  Ann.,  585* 

>Lovett  1-5.  Cornwill,  6  Wendell,  367. 

*Little  r«.  Phcenix  Bank,  2  Hill,  425;  Daniel  r. .  Kyle,  1  Kelly,  304;  Harbeck  vs. 
Craft,  4  Duer,  122. 
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banker  is  still  solvent  and  able  to  pay,  the  drawer  will  be  still  bound 
to  pay  the  check,  notwitstanding  that  many  months  elapsed  between 
Its  date  and  the  presentment  and  notice  of  dishonor.*  These  princi- 
ples seem  well  established,  although  it  has  been  said  in  some  cases 
that  presentment  and  notice  are  indispensable.^ 

§  13.  The  English  and  American  authorities  agree  that  there  may 
be  an  acceptance  of  a  check,  although  it  is  not  very  usual.  The  prac- 
tice is  growing,  and  has  become  quite  common  in  this  country,  to  pre- 
sent checks  to  the  cashiers  of  the  banks  upon  which  they  are  drawn  to 
be  marked  or  certified  as  good,  which  is  usually  done  by  the  cashier 
writing  on  the  face  of  it,  "Good,"  and  it  then  circulates  as  cash,^  and 
creates  an  immediate  and  positive  engagement  on  the  part  of  the  bank 
to  pay  the  amount  called  for.*  The  check  holder  becomes  by  such 
certificate  substituted  as  a  depositor  in  the  place  of  the  drawer;  and 
no  delay  in  presenting  the  check  for  payment  (it  being  payable  oa 
demand)  can  prejudice  his  right  to  demand  the  amount  when  he  does 
present  it;  and  if  in  the  meantime  it  has  been  paid  to  the  original 
depositor,  the  bank  is  still  liable  to  him.'^ 

If  a  bank  promise  to  honor  the  checks  of  a  certain  party,  which 
promise  is  communicated  by  the  drawer,  and  by  a  bank  director  to  a 
third  person,  who  receives  the  checks  upon  the  faith  of  such  promise, 
the  bank  will  be  bound  to  pay  them;^  but  unless  the  holder  received 
them  on  the  faith  of  the  bank's  promise,  it  would  not  be^  The  state- 
ment by  the  cashier  of  a  bank,  that  a  check  drawn  on  it  was  good, 
has  been  held  to  amount  to  an  acceptance  of  it.^ 

§  14.  In  the  late  case  of  the  Merchanfa'  Bank  vs.  State  Bank,  10 


^Byles  on  BillB,  (Sharewood's  ed.,)  93 

'English  V8.  Trustees,  6  Ind.,  437;  CatheU  vs.  Goodwin,  1  Harris  &  G.,  488;  Cruger 
9.  Annstrong,  3  Johns.  Cas.,  5. 

'KiUby  w.  WiUiamff,  5  Barn.  &  Aid.,  816;  Boyd  re.  Emerson,  2  Ad.  &  El.,  184;  Rob- 
^D  Q.  Bennett,  2  Taunt.,  395;  Merchants'  Bank  va.  State  Bank,  10  Wallace,  647. 

^Merchaots'  Bank  vs.  State  Bank,  10  Wallace,  647;  Meads  vs.  Merchants'  Bank,  25 
N.  Y..  143;  aaflin  va.  Farmers'  Bank,  36  Barbour,  540;  Willets  iw.  Phoenix  Bank,  2 
Daer,  121;  Girard  Bank  vs.  Bank  of  Penn.  Township,  3  Wright,  92  (39  Penn.);  Barnet 
te.  Smith,  10  Foster,  256. 

HJirard  Bank  w.  Bank  of  Penn.  Township,  3  Wright,  (39  Penn.,)  92;  Farmers' 
Bank  X9.  Butchers'  Bank,  16  N.  Y.,  125;  Willets  vs.  Phoenix  Bank,  2  Duer,  121. 

*Nel9on  vs.  First  National  Bank,  47  111.,  36. 

"Bank  vs.  Pettit,  41  111.,  492. 

^Bomet  w.  Smith,  10  Foster,  256;  see  also,  Irving  Bank  vs.  Wetherland,  36  N.  Y'., 
l9TiflaHiy),335. 


208  Summary  oj  the  Law  of  Bank  Cheeks. 

Wallace^  648^  the  subject  of  the  certification  of  checks  came  before 
the  Supreme  Courts  and  the  doctrine  stated  was  ocmfirmedy  Justice 
Swayne  saying:  '^  By  the  law  merchant  of  this  country^  the  certificate 
of  a  bank  that  a  check  is  good^  is  equivalent  to  acceptance.  It  im- 
plies that  the  check  is  drawn  upon  sufficient  funds  in  the  hands  of 
the  drawee;  that  they  have  been  set  apart  for  its  satisfiiction,  and  that 
they  shall  be  so  applied  whenever  the  check  is  presented  for  payment. 
It  is  an  undertaking  that  the  check  is  good  then,  and  shall  continue 
good ;  and  this  agreement  is  as  binding  on  the  bank  as  its  notes  of 
circulation^  a  certificate  of  deposit  payable  to  the  order  of  the  depos- 
itor, or  any  other  obligation  it  can  assume.  The  object  of  certifying 
a  check,  a^  regards  both  parties,  is  to  enable  the  holder  to  use  it  as 
money.  The  transferee  takes  it  with  the  same  readiness  and  sense  of 
security  that  he  would  take  the  notes  of  the  bank.  It  is  available, 
also,  to  him  for  all  the  purposes  of  money."    *        *        *        * 

The  practice  of  certifying  checks  has  grown  out  of  the  business 
needs  of  the  country.  They  enable  the  holder  to  keep  or  convey  the 
amount  specified  with  safety.  They  enable  persons  not  well  acquaint- 
ed to  deal  promptly  with  each  other,  and  they  avoid  the  delay  nnd 
risks  of  receiving,  counting  and  passing  from  hand  to  hand,  large 
sums  of  money. 

It  is  computed  by  a  competent  authority  thait  the  average  daily 
amount  of  such  checks  in  use  in  the  isity  of  New  York  is  not  less  than 
one  hundred  millions  of  dollars.  We  could  hardly  inflict  a  severer 
blow  upon  the  commerce  and  business  of  the  country  than  by  throw- 
ing a  doubt  on  their  validity. 

§  15.  It  has  been  contended  that  while  a  bank  may  have  the 
power  to  certify  checks  as  good,  that  power  can  not  be  exercised  by 
the  cashier  or  teller  unless  specially  delegated  to  them,  for  the  reason 
that  it  is  a  po^^er  to  pledge  the  credit  of  the  bank  to  its  customers, 
which  can  only  be  exercised  by  the  President  and  Directors  by  the 
constitution  of  a  bank ;  and  that  even  if  a  usage  were  proved  of 
the  certifying  by  the  teller,  it  would  be  a  bad  usage,  and  could  not 
be  upheld.^  But  the  case  of  Merchants  Bank  vs.  State  Bank,  10 
Wallace,  649,  just  cited,  has  decided  that  a  bank  is  liable  upon 
checks  certified  by  its  cashier,  although  it  was  proved  that  he  had 
not  been  authorized  to  certify  them,  and  although  it  was  not  shown 

^MuBsey  ts.  Efigle  Bank,  9  Metcalf,  313. 
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that  he  had  ever  certified  checks  before,  or  that  the  cashiers  of  banks 
in  the  fame  place  were  accustomed  to  certify  checks  as  good.  The 
Coart  said :  '^  The  power  of  the  bank  to  certify  checks  has  been  suffi- 
ciently considered.  The  question  we  are  now  considering  is  the  au- 
thority of  the  cashier.  It  is  his  duty  to  receive  all  the  funds  which 
come  into  the  bank^  and  to  enter  them  upon  its  books.  The  authority 
to  receive  implies  and  carries  with  it  authority  to  give  certificates  of 
deposit  and  other  proper  vouchers.  When  the  money  is  in  the  bank 
he  has  the  same  authority  to  certify  a  check  to  be  good,  charge  the 
amount  to  the  drawer,  appropriate  it  to  the  payment  of  the  check, 
and  make  the  proper  entry  on  the  books  of  the  bank.  This  he  is  au- 
Uiorized  to  do  virtute  officii.    The  power  is  inherent  in  the  office.^ 

The  cashier  is  the  executive  officer  through  whom  the  whole  finan- 
cial operations  of  the  bank  are  conducted.  He  receives  and  pays 
oat  its  moneys,  collects  and  pays  its  debts,  and  receives  and  transfers 
its  commercial  securities.  Tellers  and  other  subordinate  officers  may 
be  appointed ;  but  they  are  under  his  direction,  and  are,  as  it  were, 
the  arms  by  which  designated  portions  of  his  work  are  discharged.  A 
teller  may  be  clothed  with  the  power  to  certify  checks,  but  this  in  it- 
self, would  not  affect  the  right  of  the  cashier  to  do  the  same  thing. 
The  directors  may  limit  his  authority  as  they  deem  proper;  but  this 
wonld  not  affect  those  to  whom  the  limitation  was  unknown.^ 

In  Barnes  vs.  Ontario  Bank,  19  N.  Y.,  156,  the  cashier  had  is- 
sned  a  &lse  certificate  of  deposit  In  The  Farmers  Bank  vs.  Brdoh- 
m  JSoni,  14  N.  Y.,  624,  and  16  N.  Y.,  13i,  and  in  Mead  vs.  Met- 
chants'  Bank,  25  N.  Y.,  146,  the  Teller  had  fraudulently  certified  a 
check  to  be  good.  In  each  case  the  bank  was  held  liable  to  an  inno- 
cent holder. 

§  16.  The  certification  of  a  promissory  note,  payable  at  a  bank,  as 
*^good,"  when  there  is  a  custom  to  do  so,  is  as  binding  as  the  certifi- 
cation of  a  check;  and  the  bank  must  pay  it  at  maturity.  In  Mead 
vs.  Merchants  Bank,  25  N.  Y.,  (11  Smith,)  148,  the  Court  said: 

^Wili  IS.  The  Bank  of  PaaBamaqaoddj,  3  Maaon,  506;  Barnham  es.  Webster,  19 
Mabe,  23^  Elliott  w.  Abbott,  12  N.  B.,  556;  Bank  of  Vergenaes  vs.  Warren,  7  Hill, 
91;  Lloyd  w.  The  West  Braoeh  Bank,  15  Peno.  State,  172;  Badger  t».  Bank  of  Cum- 
berland, 26  Maine,  428;  Bank  of  Kentucky  vs.  Schuylkill  Bank,  1  Parson's  Select 
Cues,  182;  Fleckner  va.  Bank  of  U.  S.,  8  Wheat,  360. 

K)oinnwrcial  Bank  ve.  Norton,  1  Hill,  501;  Beers  vs.  Phoenix  Glass  Ck).,  14  Barbour, 
35%  North  BtTer  Bank  «a.  Aymar,  3  Hill,  262. 
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"The  presentation  of  the  note  at  the  counter  of  the  bank^  on  its  ma- 
turity, for  payment,  was  in  the  ordinary  course  of  business;  and  so 
was  the  certificate  then  and  there  indorsed  by  the  Teller,  certifying 
that  the  same  was  good.  The  legal  effect  and  force  of  such  certifi- 
cate was,  that  the  maker  had  deposited  funds  in  the  bank  to  meet  said 
note;  and  that  the  bank  then  held  the  same  in  deposit  for  that  pur- 
pose, and  would  pay  the  amount  upon  request.  *  *  * 
The  indorsement  was,  in  effect,  an  absolute  engagement  on  the  part 
of  the  bank  to  pay  the  note,  and  dispense  with  protest,  or  steps  to 
charge  the  indorser,  as  much  so  as  if  the  defendant  had  actually  re- 
ceived the  cash  on  the  presentation  of  the  note,  instead  of  taking  the 
certificate  of  the  Teller  that  the  note  was  good." 

Where  the  President  of  a  bank,  having  authority  to  certify  checks, 
certified  checks  drawn  by  himself,  and  checks  drawn  by  another  per- 
son, and  delivered  them  to  the  payee,  who  transferred  them  to  a  bona 
fide  holder,  the  latter  may  enforce  payment  by  the  bank,  notwith- 
standing the  drawers  had  no  funds;  for  while  an  agent  can  not  in  gen- 
eral, act  so  as  to  bind  his  principal  in  matters  touching  his  agency, 
where  he  has  an  adverse  interest  in  himself,  there  is  an  exception  to 
the  general  rule  in  favor  of  the  holder  of  negotiable  paper  ac- 
quired in  good  faith  before  due,  for  value,  without  notice  of  the 
agent's  misconduct,  or  of  such  facts  as  amount  to  want  of  good  faith 
in  the  taker  of  such  paper.^ 

§  17.  When  a  check  is  presented  for  payment,  and  the  bank  detains 
it  an  unreasonable  time,  without  refusal  to  honor  it,  it  would  be  re- 
garded as  acknowledging  its  indebtedness;  but  a  bank,  like  the 
drawee  of  a  bill,  is  entitled  to  twenty-four  hours  to  determine 
whether  or  not  to  certify  or  pay  it,  and  may  return  it  at  any  hour 
within  that  time.^ 

§  18.  If  a  bank  has,  by  mistake,  or  through  fraudulent  represent- 
ation, certified  a  cheek  to  be  good,  or  so  stated  to  a  third  party,  it 
may,  nevertheless,  recall  its  certificate,  or  retract  its  acceptance,  pro- 
vided it  can  do  so  in  time  to  prevent  any  loss  to  the  payee,**  but  if 
the  check  has  been  paid  to  a  bona  fide  holder,  without  notice,  previous 
to  the  discovery  of  the  mistake  or  fraud,^  or  has  passed  into  the 

^Claflin  vts.  Farmers'  and  Citizens'  Bank,  36  Barb.,  540,  ovemiliDg  S.  C,  26  K.  Y., 
(11  Smith,)  298;  24  How.,  1. 

'Overman  w,  Uoboken  City  Bank,  31  N.  J.  L.  R,  (2  Vroom.,)  563. 

'Irving  Bank  tw.  Weiherald,  36  N.  Y.,  (9  Tiffiny,)  335;  31  Barbour,  323. 
«Bank  of  the  Republic  i».  Baxter,  31  Vt.,  101. 
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hands  of  such  a  holder,  it  will  be  too  late  for  the  bank  to  reclaim  it. 
§  19.  The  holder  of  a  check  is  not  bound  to  receive  part  payment 
thereof;  and  the  bank  is  not  bound  to  pay  it,  unless  in  full  funds,  for 
the  reason  that  it  is  entitled  to  possession  of  the  check  as  a  voucher 
for  payment.^  The  mere  priority  in  drawing  a  check  creates  no 
right  of  priority  over  holders  of  subsequent  checks;  and  where  sev- 
eral checks  are  presented  at  the  same  time,  the  bank  is  not  bound  to 
pay  one  rather  than  another,  when  the  funds  in  hand  are  not  s'lffi- 
cient  to  pay  all.^  But  if  the  bank  choose  to  pay  the  first  in  date, 
there  could  be  no  reasonable  ground  of  complaint.^ 

§  20.  One  who  knowingly  takes  a  dishonored  check,  takes  it 
subject  to  the  drawers'  equities  against  the  transferrer;*  but  a  check 
is  not  considered  as  overdue  until  payment  has  been  demanded,  as  it  is 
payable  on  demand;^  and  unless  such  time  has  elapsed  since  its  date 
as  to  put  the  receiver  on  his  guard,  or  there  is  some  mark  on  the 
check,  or  circumstance  about  it  to  indicate  its  dishonor,  the  holder 
will  not;  be  regarded  as  having  notice  that  it  has  been  dishonored.^ 
One  who  takes  a  check  having  a  time  specified  for  its  payment,  and 
loftg  overdue,  takes  it  subject  to  its  equities.^  The  lapse  of  two  and 
a  half  years — especially  when  the  check  contains  a  mark  indicating 
that  it  was  a  memorandum  check — has  been  held  to  open  a  check  to 
equities.* 

In  Ames  vs.  Meriam,  98  Mass.,  294,  where  the  holder  had  taken 
the  check  ten  days  after  date,  it  was  said :  "A  holder  who  takes  a 
check  in  good  faith  and  for  value,  several  days  after  it  is  drawn,  re- 
ceives it  without  being  subject  to  defenses  of  which  he  has  no  notice 
before  or  at  the  time  his  title  accrues." 

If  a  check  has  been  torn  to  pieces  and  pasted  together,  or  has  any 
other  indication  upon  it  that  it  has  been  cancelled,  the  bank  should 


^Matter  of  Brown,  2  Story,  502;  St.  John  vs.  HomanR,  8  Misso.,  382. 

*Djrker»  t».  Leather  Manf 'g  Co.,  11  Paige,  61 1.  ''I  Pareons,  N.&  B.,  78. 

*Rounflavel  w.  Schoelfield,  2  Cr.  C.  C,  I'id;  Boehm  vs.  Stcrlling,  7  T.  R.,  423;  Lan- 
caster Bank  vs.  Woodward,  18  Penn.  State  R,  357;  Fuller  vs.  Hutchings,  10  Call., 
523. 

*BrookB  vs.  Mitchell,  9  M.  &  W.,  15;  Dunn  vs.  Hailing,  4  B.  &  C,  330;  Bank  of 
Bengal  vs.  Fagan,  7  Moore  P.  C,  72;  Serrel  vs.  Derbyshire,  R.  R.,  9  C.  B.,  811;  An- 
denon  vs.  Bu»(eed,  5  Dner.,  485;  Cruger  vs.  Armstrong,  3  Johns.  Cas.,  5;  Murray  is, 
Judah,  6  Cowen.,  490.  •Rotachild  vs.  Correy,  1  Dan.  &  L.,  325. 

'Lancaster  Bank  vs.  Woodward,  18  Penn.  St.  R.,  357. 

^killinan  vs.  Titus,  32  N.  J.  Law  R.,  (3  Vroom.,)  96. 
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refuse  payment;  and  if  it  pays  it  does  so  at  the  peril  of  being  re- 
quired by  the  drawer  to  pay  him.*  But  if  by  the  drawer's  faulty  the 
bank  pays  an  altered,  forged^  or  otherwise  invalid  cheeky  the  bank 
will  not  be  liable  to  him.^ 

§  21.  Unless  some  sufficient  excuse  exists  for  non-presentment^  a 
demand  and  refusal  before  suit  brought,  and  either  notice  to  the 
drawer,  or  a  waiver  of  it,  is  necessary  in  order  to  hold  him  bound  ^ 
but  if  the  drawer  drew  the  check  without  funds  to  meet  it,  he  may 
be  sued  at  once  without  presentment,  demand,  or  notice.* 

§  22.  As  said  in  a  previous  section,  checks  are  payable  on  demand 
without  the  days  of  grace  allowed  other  commercial  paper;  and  it 
has  been  held  that  when  payable  upon  a  future  day,  a  check  is  not 
entitled  to  grace,  on  the  ground  that  it  is  presumed  to  be  drawn  upon 
funds  deposited  in  the  bank,  and  grace  is  not  required  as  in  the  case 
of  bills  to  meet  it.^  But  the  mere  fact  that  the  bank  is  the  drawer, 
does  not  necessarily  make  the  instrument  a  check,  and  the  better 
opinion  seems  to  be  that  a  draft  upon  a  bank  payable  at  a  future  day 
is  entitled  to  grace,  and  is  subject  to  the  like  incidental  limitations  as 
a  bill  of  exchange  ^  Professor  Parsons,  whose  language  we  adopt, 
says :  ^'  If  it  be  correctly  dated  on  the  day  on  which  it  is  drawn, 
but  expressly  made  payable  at  a  future  day,  we  know  no  sufficient 
reason  why  it  should  not  have  grace."     2  N.  &  B.,  68-9. 

^Schclej  V8.  RamBboitem,  2  Camp.,  485.         'Lickbarrow  w.  Mason,  2  T.  R.,  63. 

'Sherman  vs.  Comntock,  2  McLean,  19;  Case  vs.  Morris,  7  Casej,  109;  Harker  i«. 
Anderson,  21  Wend.,  372;  Murray  vs.  Judah,  6  Cowen,  484;  Jaudan  ts.  Read,  32 
Howard,  190.        ^Cromwell  vs.  Lovett,  6  Wend.,  369;  True  vs.  Thomas,  16  Maine,  36. 

^In  the  matter  of  Brown,  2  Story,  502,  it  is  said :  "  If  a  check  be  dated  on  the  first 
day  of  December,  and  be  payable  on  the  10(h  of  December,  it  is  presentable  on  the  lat- 
ter day,  and  on  presentment  on  that  day  will  be  paid  by  the  bank.  It  is  never  pre- 
sented for  acceptance,  and  no  days  of  grace  are  allowed  upon  it.  In  short,  it  is  always 
treated  an  payable  on  the  very  day  designated  for  payment."  See  also,  Veazie  Bank 
vs.  Winn,  40  x  aine,  60;  Taylor  iw.  Wilson,  11  Met.,  44;  Salter  vs.  Burt,  20  Wend,  205; 
Bo  wen  vs.  Newell,  4  Selden,  190;  Mohawk  Bank  vs.  Broaderick,  10  Wend.,  304; 
Westminster  Bank  vs.  Whehton,  4  Rhode  Island,  30;  Woodroaf  vs.  Merchants  Bank, 
25  Wend.,  673. 

^Henderson  vs.  Pope,  39  Geo.,  361;  Ivory  vs.  Bank  of  Missouri,  36  Misso.,  475;  5 
Am.  Law.  Reg.,  N.  S.,  552;  Brown  ts.  Lusk,  1  Yerger,  210;  Taylor  w.  French,  4  E.D. 
Smith,  458;  Minturn  vs.  Fisher,  4  Cali.,  35;  Morrison  vs.  Bailey,  5  Ohio  State,  13.  (In 
a  later  case  the  question  was  held  to  turn  on  the  intention  of  the  parties:  Andrew  t«. 
Blackley,  11  Ohio  State,  89.)  Bowen  vs.  Newell,  4  Selden,  IfK),  overruling  5  Sandt 
326;  Woodroof  vs.  Merchants  Bank,  6  Hill,  174,  on  error  from  26  Wood.,  673;  Bradley 
vs.  Hamilton,  5  Harrington,  305;  Marzette  t*«.  Williams,  1  Bam.  &  Ad.,  415. 
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Doubtless  the  usage  of  the  bank  would  be  considered  to  determine 
the  questions  arising  where  there  exists  a  general  usage,  but  a  usage 
strictly  local  would  not  prevail  against  the  principle  stated.^ 

In  Ivory  vs.  Bank  of  the  State  of  Missouri,  36  Missouri,  475,  the 
paper  in  question  was  dated  12th  October,  1860^  was  addressed  to 
"The  Southern  Bank  of  St.  Louis/'  and  ran : 

T^T  to  M.  C.  Jackson  &  Ck>.,  or  order,  five  hundred  dollars,  on  22d  October/' 
The  bank  receiving  the  draft  for  collection  presented  it  on  October 
22d,  and  payment  being  refused,  it  was  held  liable  for  negligence 
for  not  presenting  it  on  the  25th,  allowing  grace.  The  court  said : 
''This  bill  is  neither  payable  at  sight  nor  on  demand,  but  on  a  day 
certain;  and  it  was  therefore  entitled  to  grace^  and  it  was  negligence 
to  present  it  before  grace  had  expired.'' 

Id  Henderson  vs.  Pope,  39  Ga.,  361,  the  following  instrument 
was  held  to  be  a  bill  of  exchange  entitled  to  grace,  and  not  a  check : 

"Atlanta,  Georgia,  Augost  4th ,  1866.  Georgia  National  Bank,  of  Atlanta,  Qeot^gia. 
Kin€ty  days  alter  date,  pay  to  F.  R.  Bell,  or  order,  one  thousand  dollars. 

(Signed,)  Massey  &  Herty." 

§  23.  It  makes  no  difference  (independent  of  any  statutory  regu- 
lation) whether  a  check  be  post  dated  or  ante  dated,  and  it  is  still 
payable  according  to  its  express  terms.  The  drawing  of  post-dated 
cheeks  is  an  every  day  occurrence  in  the  commercial  cities ;  and  the 
uniform  understanding  of  parties  is,  that  when  the  check  is  post- 
dated— say  as  of  the  14th  January,  when  actually  drawn  on  the  1st 
—that  it  is  payable  on  the  day  it  purports  to  be,  even  though  it  be 
nt^'gotiated  beforehand.^ 

§  24.  A  check  given  for  a.debt  is  not  considered  as  payment  until 
cashed.^  Even  presentment  at  bank  and  acceptance  has  been  held 
no  payment,^  and  more  evidence  is  required  to  prove  that  a  check 

ifiowen  w.  Newel),  4  Seld.,  190;  5  Sandf.,  326;  2  Dner.,  5S4;  3  Kern.,  290;  Mor- 
naoQ  m.  BaUy,  5  Ohio  St,  13;  Woodroof  m.  Merchants  Bank,  25  Wend.,  673;  6 
Hill,  174. 

Taylor  «.  Sip,  1  Vroom,  284;  Mohawk  Bank  «.  Broderick,  10  Wend.,  304;  S.  C. 
13  Wend.,  133 ;  Matter  of  Brown,  2  Story,  502 ;  Salter  vs.  Burt.,  20  Wend.,  205.  In- 
dependant  of  the  Stamp  Act,  the  rule  is  likewise  in  England :  Story  on  Prom.  Notes, 
490:  Whister  w.  Foster,  32  L.  J.;  C.  P.,  161;  14  C.  B.;  N.  S.,  238,  (108  E.  C.  L. 
H.);  Austin  t«.  Bunyard,  34  L.  J.,  217 ;  Allen  txs.  Keeves,  1  East,  435. 

In  England,  the  Stamp  Act  has  led  to  much  controversy  as  to  post-dated  checks, 
which  it  IB  nnnecessary  to  discuss  here:  See  2  Parsons,  N.  and  B.,  69,  71 ;  Byles  on 
Bilk,  p.~y  and  numerous  cases  referred  to. 

'The  People  V9.  Baker,  20  Wend.,  602.    ^Barnett  vs.  Smith,  10  Foeter,  256. 
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given  to  take  up  a  note  is  received  in '  satisfaction  and  discharged, 
than  is  demanded  where  one  note  is  given  for  another.^  The  holder 
of  a  bill  or  note  is  not  bound  to  give  it  up  on  receipt  of  a  check,  un- 
til it  is  paid.^  In  Taylor  vs.  WihoUy  11  Metcalf,  44,  it  was  said: 
"Whether  a  check  shall  operate  as  payment  or  not  depends  upon  twa 
facts — Firsts  That  the  drawer  has  funds  to  his  credit  in  the  bank  on 
which  it  is  drawn;  and,  Second,  That  the  bank  is  solvent;  or,  in 
other  words,  pays  its  checks  and  the  bills  duly  drawn  upon  it,  on 
demand." 

Receiving  a  dishonored  check  for  a  debt  does  not  effect  the  cred- 
itor's original  rights  and  remedies.* 

In  Rvssell  vs.  Honkey,  6  T.  R.,  12,  it  was  held  that  a  banker  in 
liondon  to  whom  Bills  of  Exchange  had  been  sent  for  collection,  by 
his  correspondent  in  the  country,  was  not  guilty  of  negligence  to- 
wards his  correspondent  in  giving  them,  upon  receipt  of  checks 
drawn  upon  a  banker  in  London,  though  the  checks  were  dishonored 
for  want  of  funds.  The  decision  was  based  upon  the*  ordinary  usages 
in  London.  But  in  Byles  on  Bills,  (Am.  Ed.),  24,  it  is  said  not  to  be 
usual  at  this  day  with  London  bankers  to  exchange  bills  for  checks, 
and  it  is  doubtful  whether  they  would  now  be  protected  in  so  doing. 

In  Whitney  vs.  Esson,  99  Mass.,  310,  it  was  held  that,  although 
it  might  be  a  common  practice  among  men  dealing  on  their  own 
account  to  take  checks  in  discharge  of  bills,  such  a  practice  fell  short 
d£  a  usage  applying  to  the  collection  of  drafts  for  absent  parties. 
And  that,  by  taking  a  check  in  such  a  case,  the  party  receiving  it,  as 
agent,  made  himself  liable  for  any  resulting  loss. 

§  25.  There  is  a  class  of  checks  which  has  recently  sprung  up  in 
our  commercial  communities,  of  a  peculiar  character,  and  known  as 
memorandum  checks;  in  their  form  they  do  not  differ  from  ordi- 
nary checks,  and  as  to  third  parties  who  are  holders  bona  fde,  for  a 
valuable  consideration,  without  notice,  they  are  affected  with  all  the 
egal  rights,  and  consequences  of  ordinary  checks.*     But  between  the 

^  2  Pars.,  N.  and  B.,  S6,  and  cases  cited. 

'Hansard  vs.  Robinson,  7  B.  and  C,  90;  Moore  t».  Barthrop,  1  B.  and  C,  5;  2 
Pars..  N.  and  B.,  85. 

'Ex-parte  Blackburn,  10  Vesey,  204;  Brown  iw.  Kewley,  2  B.  and  P.,  518;  Bamct 
V8.  Smith,  10  Foster,  256 ;  2  Pars.,  N.  and  B.,  85-6,  and  cases  cited. 

*  Dykers  vs.  Leather  Bank,  11  Paige,  612,  in  wliich  it  was  said :  "The  weight  of 
the  testimony  is,  that  this  memorandum,  'which  Yfoa  the  insertion  of  the  word  ment, 
amounts  to  nothing  more  than  an  indication  of  an  understanding  that  the  check  is  not 
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parties  thereto^  they  seem  designed  as  a  mere  memorandum  of  an  in- 
debtment^  generally  for  money  borrowed,  and  are  in  the  nature  of 
the  common  due  bills  I.  O.  U.^ 

The  difference  in  form  between  the  ordinary  and  the  memorandum 
cheeky  is,  that  the  latter  usually  has  the  insertion  of  the  word  "mem,*' 
which  is  used  to  indicate  the  understanding  between  the  immediate 
parties.*  Sometimes  the  name  of  the  bank  is  cancelled;^  but  wheth- 
er the  word  *'mem,"  constitute  the  only  mark  on  its  face,  or  the  bank's 
name  be  cancelled  in  addition,  the  effect  of  the  memorandum  check 
is  to  create  an  absolute  contract  of  the  maker  to  pay  the  bona  fide 
holder,  unconditionally,  and  not  upon  the  condition  of  presentment 
at  the  bank,  non-payment  and  notice,  the  formalities  being  regarded 
as  waived.* 

In  Franklin  Bank  vs.  Freeman^  16  Pick.,  535,  the  check  sued  on 
was  in  form  as  follows : 

"Market  North  Bank,  Memo.: 
"1000  dolls.  —  cts.  Boston,  Aug.  27,  1833. 

"Pay  to  payable,  Friday,  30  inst.,  or  bearer,  one  thousand  dol- 
"lars,  155. 

"To  the  Cashier,  Benj.  Freeman." 

The  word  '*North"  had  two  lines  run  through  it.  The  Court  said: 
"A  memorandum  check  is  a  contract,  by  which  the  maker  engages  to 
pay  the  bona  fide  holder  absolutely,  and  not  upon  a  condition  to  pay 
if  the  bank  upon  which  it  be  drawn  should  not  pay  upon  presentation 
at  maturity,  and  if  due  notice  of  the  presentation  and  non-payment 
should  be  given.  The  word  'memorandum,'  written  or  printed  upon 
the  check,  describes  the  nature  of  the  contract  with  precision." 

According  to  the  Massachusetts  cases,  the  erasure  of  the  name  of 
the  bank  destroys  the  presumption  of  consideration  which  attaches 
to  an  ordinary  check  ;^    but  proof  of  valiLe  given,  and  bona  fides, 

to  be  presented  immediately  for  payment,  ho  as  to  destroy  the  drawer's  credit  with 
the  bank,  when  he  has  not  provided  fands  to  meet  the  draft:"  Franklin  Bank  vs. 
Freeman,  16  Pittk.,  536. 

^lAogaage  of  Story  on  Promissory  Notes,  §  499. 

'Dykers  «.  Leather  Bank,  11  Paige,  612 ;  Franklin  Bank  m.  Freeman,  16  Pick.,  535. 

*BftUtsB.  Allen,  15  Mass.,  433;  Ellis  va,  Wheeler,  3  Pick.,  18. 

*Fnmklin  Bank  t».  Freeman,  16  Pick ,  535 ;  Dykers  tw.  Leather  Bank,  11  Paige,  612. 

^BtU  n.  Allen,  15  Mass.,  433. 
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authorizes  a  recovery  against  the  drawer  of  a  regular  memorandam 
check,  in  which  the  name  of  the  bank  is  cancelled.^ 

A  check  in  the  ordinary  form  can  not  be  shown  by  parol  evidence 
to  be  a  memorandum  check,  and  not  intended  for  presentment;  and 
so  excusing  the  holder   from  presenting   before   he   charged  the 

drawers.* 

■  - — -  — I.  ■ .  I. . . ..  * 

1  Ellis  V9.  Wheeler,  3  Pick.,  18.  'Kellej  w.  Brown,  4  Graj,  108. 
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Ri^ts  of  a  bona  fide  Purchaser,  or  Holder  of  a  Negotiable 

Instrument 


§1.  It  is  a  general  principle  of  the  Law  Merchant,  that,  as 
between  the  immediate  parties  to  a  negotiable  instrument — parties 
between  whom  there  is  a  privity — the  consideration  may  be  inquired 
into;  and  that  as  to  them  the  only  superiority  of  a  bill  or  note  over 
other  unsealed  evidences  of  debt  is,  that  it  prima  fade  imports  a  con- 
sideration. 

We  propose  herein,  to  consider  the  relations  of  the  purchaser  or 
holder  of  the  instrument,  who  has  acquired  the  instrument  from 
or  through  an  original  party,  and  to  show  when,  and  under  what 
circumstances,  he  may  be  affected  by  fraud  or  illegality  in,  or  failure 
of  the  original  consideration. 

By  "purchaser'*  and  "holder^'  of  a  negotiable  instrument,  is  included 
any  one  who  has  acquired  it  in  good  faith  fer  a  valuable  considera- 
tion, from  one  capable  of  transferring  it,  and  the  following  proposi- 
tions may  be  considered  as  settled  principles  of  Commercial  Law — 
principles  which  have  been  reiterated  by  the  Supreme  Court  of  the 
United  States,  and  prevail  throughout  the  Union. 

Fint  That  the  purchaser  or  holder  of  a  negotiable  instrument 
who  has  taken  it  bona  fde  for  a  valuable  consideration  in  the  ordi- 
nary course  of  business,  when  it  was  not  overdue,  and  without  notice 
of  facts  which  impeach  its  validity  as  between  antecedent  parties,  has 
a  title  unaffected  by  those  facts,  and  may  recover  on  the  instrument 
although  it  may  be  without  any  Ic^l  validity  as  between  the  antece- 
dent parties. 

Second.  That  the  possession  of  a  negotiable  instrument,  carries 
title  with  it  to  the  bolder.  The  possession  and  title  are  one  and 
inseparable. 

Third.  That  the  burden  of  proof  lies  on  the  person  who  assails 
the  right  claimed  by  the  party  in  possession. 

Fourth.  That  suspicion  of  defect  of  title,  or  knowledge  of  circum- 
stances which  would  excite  such  suspicion  in  the  mind  of  a  prudent 
man,  or  gross  negligence  on  the  part  of  the  taker  at  the  time  of  the 
transfer,  will  not  defeat  his  title. 
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But  these  propositions  are  subject  to  the  following  limitations,  or 
qualifications :  First:  That  when  it  is  shown  by  the  defendant  that 
the  instrument  originated  in  frauds  the  burden  of  proof  will  be  shitted 
to  the  holder,  and  he  must  then  show  that  he  is  a  bona  fide  holder 
for  value.  Second:  When  it  is  shown  that  the  instrument  was  given 
for  a  consideration  which  by  statute  is  declared  void,  the  original 
taint  follows  it,  and  it  is  void  in  the  bauds  of  every  holder,  however 
innocent.  And  Third:  That  no  party  can  enforce  a  negotiable 
instrument  if  it  be  not  genuine,  or  if  it  be  executed  by  a  party  inca- 
pable of  entering  into  the  contract  in  which  it  was  given. 

Let  us  consider  now,  these  principles  in  their  order.  In  some 
respects  they  are  so  interwoven  with  each  other,  that  it  is  impossible 
to  sever  and  disconnect  them.  But  we  will  endeavor  to  present  as 
nearly  as  practicable  under  separate  heads  the  several  elements  which 
must  combine  to-  panoply  with  the  full  protection  of  the  law,  the 
party  who  acquires  a  negotiable  instrument.  And  first  we  w^ill 
endeavor  more  particularly  to  define,  who  is  a  bona  fide  purchaser, 
or  holder  for  value. 

§  2.  Any  holder  to  whom  the  instrument  is  made  payable  for 
a  legal  consideration,  such  as  money  or  other  value,  and  any  party 
who  has  purchased  it  from  another,  or  who  has  received  it  in  pay- 
ment of  a  pre-existing  debt,  or  as  collateral  security  for  a  debt,  is 
considered  a  bona  fide  purchaser  or  holder  within  the  rule. 

A  banker  who  is  accustomed  to  make  advances  or  acceptances  from 
time  to  time,  for  his  customers,  and  has  in  his  possession  negotiable 
securities  belonging  to  them  for  collection,  is  deemed  a  holder  for 
value,  not  only  to  the  extent  of  such  advances  and  acceptances  already 
made  by  them,  either  specifically  or  upon  account,  but  also  for  future 
responsibilities  incurred  on  the  faith  of  them.^ 

A  person  paying  a  bill  or  note,  (not  supra  protest  for  the  honor  of 
a  party,)  without  the  request  of  the  party  from  whom  it  is  due,  can 
not  claim  the  privileges  of  a  bona  fide  holder  for  value* 

§  3.  For  a  long  time  the  doctrine  prevailed  that  if  the  purchaser 
or  holder  took  the  negotiable  instrument  under  suspicious  circum- 
stances, or  without  due  caution  or  inquiry,  although  he  gave  value 
for  it,  yet  that  mere  circumstance  deprived  him  of  the  character  of  a 

*  Bosanguet  vs.  Dudman,  1  Stark,  1 ;   Ex  parte  Bloxham,  8  Vessey,  531 ;  Sperring's 
Appeal,  10  Barr.,  235 ;  Story  on  Bills,  §§  133, 192. 

*  Willis  t».  Hobson,  37  Maine,  403. 
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bona  fide  holder  without  notice.^  But  this  doctrine  has  been  over- 
ruled by  more  recent  decisions^  on  account  of  its  interference  with  the 
free  circulation  of  negotiable  instruments;  and  it  is  settled  by  great 
weight  of  authority  that  mere  negligence,  however  gross,  npt  ^mount- 
ing to  willful  and  fraudulent  blindness,  and. abstinence  from  inqui- 
ry, will  not  amount  to  mala  fides,  or  notice,  although  it  may  be  one  of 
the  evidences  of  it.^ 

§4.  The  case  of  Murray  vs.  Lardner,  2  Wallace,  110,  before  the 
United  States  Supreme  Court,  in  1864,  fully  illustrates  the  doctrine 
of  the  text,  and  shows  the  gradual  growth  of  the  principle.  In  that 
case  it  appeared  that  Lardner,  who  did  business  in  Philadelphia, 
owned  certain  negotiable  coupon  bonds  of  the  Camden  &  Amboy  K. 
R.  Company;  and  that,  on  the  night  of  the  23d  February,  1859,  they 
were  stolen  from  his  office  in  Philadelphia,  and  on  the  next  day  ne- 
gotiated to  Murray,  a  broker  in  New  York,  for  value.  Lardner  sued 
in  detinue  to  recover  the  bonds,  in  the  U.  S.  Circuit  Court  for  the 
Southern  District  of  New  York,  and  obtained  judgment.  To  the  in- 
structions of  the  Court  that  the  burden  of  proof  rested  on  the  defend- 
ant to  show  that  he  received  the  paper  without  notice  of  the  theft, 
and  that  it  was  for  the  jury  to  say  whether  there  were  such  circum- 
stances in  the  negotiation  as  would  warrant  the  inference  that  there 
was  ground  of  suspicion.  Murray  excepted,  and  the  Supreme  Court 
sustained  his  exception.     Mr.  Justice  Swaine,  who  delivered   the 

'  Gill  tsg.  Cubitt,  3  Barn,  and  C,  466;  Snow  i».  Peacock,  3  Bing.,  406;  Beckworth  va, 
Correll,  3  Bing.,  444;  Strange  vs,  Wigney,  6  Bing.,  677;  Down  tw.  Hailing,  4  B.  and 
C,  330;  Hatch  vs.  Searlea,  31  Eng.  L.  and  Eq.,  219. 

Gill  w.  Cubitt  was  followed  in  a  number  of  American  cases;  Sandford  tw.  Norton, 
14  Vt.,228;  HaU  vs.  Hale,  8  Conn.,  336;  Boyd  vs.  Mclver,  11  Ala.,  822;  Nicholson 
w.  Patten,  13  La.,  213;  Pringle  vs.  Phillips,  5  Sandf.,  157;  Hoebrook  vt.  Mix,  1  E.  D. 
Smith,  154;  Grenaux  i».  Wheeler,  6  Texas,  515;  Cone  i».  Baldwin,  15  Pick.,  545. 

*  Goodman  t«.  Harvey,  4  Ad.  and  E.  (31  E.  C.  L.,)  870;  Raphael  vs.  Bank  of  Eng- 
land, 33  Eng.  L.  and  Eq.,  276;  Arbonin  tw.  Anderson,  1  Ad.  and  E.,  498;  May  t«. 
Chapman,  16  M.  and  W.,  355;  Palmer  vs.  Richards,  1  Eng.  L.  and  E.,  529;  Good- 
man vs.  Simondi*,  20  Howard,  343;  Bank  of  Pittsburg  vs.  Neal,  22  Id.,  96;  Murray  i«. 
Lardner,  2  Wall,  110;  Gwynn  i«.  Lee,  9  Gill,  138;  Brush  vs.  Scribner,  11  Conn.,  368; 
Worcester  Bank  vs.  Dorchester  &  M.  Bank,  10  Cush.,  488.  But  see  Merriam  tw. 
Granite  Bank,  8  Gray,  254,  and  Cone  vs.  Baldwin,  12  Pick.,  545;  Matthews  tw.  Poy- 
IhresH,  4  Ga.,  287;  Ellicott  tw.  Martin,  6  Md.,  509;  Commercial,  &c.,  Bank  tw.  First 
Nat.  Bank,  30  Md.,  11;  Grenaux  iw.  Wheeler,  6  Texas,  515;  Pelmont  Branch  Bank  vs. 
Hoge,  35  N.  Y.,  65  (overruling  Pringle  t«.  Phillips,  5  Sandf.,  157);  Story  on  Bills, 
8  416  and  194;  1  Pars.  N.  and  B.,  259. 
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opinion^  disapproved  GUI  vs.  CubiUy  3  Bam  and  C.^  466^  and  quoted 
with  approval,  Ooodman  vs.  Harvey,  4  Ad.  &  El.,  870,  in  which 
Ix)rd  Denham  said :  ^'I  believe  we  are  all  of  opinion  that  gross  negli- 
gence only  woald  not  be  a  sufiBcient  answer  where  the  party  ^as 
given  a  consideration  for  the  bill.  Gross  negligence  may  be  evidence 
of  fnala  fides,  but  is  not  the  same  thing.  We  have  shaken  off  the 
last  remnant  of  the  contrary  doctrine.  Where  the  bill  has  passed 
to  the  plaintiff  without  any  proof  of  bad  faith  in  him,  there  is  no 
objection  to  his  title."  And  considering  that  the  good  faith  of  Mur- 
ray in  the  transaction  had  not  been  impeached,  decided  in  his  fiivor.^ 


^  In  hill  opinion  it  was  said  by  Mr.  Justice  Swajne : 

'*  What  state  of  facts  should  be  deemed  inconsistent  with  the  good  faith  required,  was 
not  settled  by  the  earlier  cases.  In  Lawson  t».  Weston,  Lord  Kenyon  said :  'If  there 
was  any  fraud  in  the  transaction,  or  if  a  6<ma  fide  consideration  had  not  been  paid  for 
the  bill  by  the  plaintiffs,  to  be  sure  they  could  not  recover;  but  to  adopt  the  principle 
of  the  defense  to  the  full  extent  stated,  would  be  at  once  to  paralyze  the  circulation  of 
all  the  paper  in  the  country,  and  with  it  all  its  commerce.  The  circumstance  of  the 
bill  having  been  lost  might  have  been  material,  if  they  could  bring  knowledge  of  that 
fact  home  to  the  plaintiffs.  The  plaintifis  might  or  might  not  have  seen  the  advertise- 
ment; and  it  would  be  going  a  great  length  to  say  that  a  banker  was  bound  to  make 
inquiry  concerning  every  bill  brought  to  him  to  discount;  it  would  apply  as  well  to  a 
bill  for  £10  as  for  £10,000.' 

"In  the  later  case  of  Gill  t».  Cubitt,  Abbott,  Chief  Justice,  upon  the  trial,  instructed 
the  jury,  'That  there  were  two  questions  for  their  consideration  :  first,  whether  the 
plaintiff  had  given  value  for  the  bill,  of  which  there  could  be  no  doubt;  and,  second, 
whether  he  took  it  under  circumstances  which  ought  to  have  excited  the  suspicion  of 
a  prudent  and  careful  man.  If  they  thought  he  had  taken  the  bill  under  such  cir- 
cumstances, then,  notwithstanding  he  had  given  the  full  value  for  it,  they  ought  to 
find  a  verdict  for  the  defendant.'  The  jury  found  for  the  defendant,  and  a  rale  ntn 
for  a  new  trial  was  granted.  The  question  presented  was  fully  argued.  The  instruc- 
tion given  was  unanimously  approved  by  the  court  The  rule  was  discharged,  and 
pidgment  was  entered  upon  the  verdict.  This  case  clearly  overruled  the  prior  case  of 
Lawson  i».  Weston,  and  it  controlled  a  large  series  of  later  cases. 

''In  Crook  vs.  Jadis,  the  action  was  brought  by  the  indorsee  of  a  bill  against  the 
drawer.  It  was  held  that  it  was  'no  defense  that  the  plaintiff  took  the  bill  n6der  cir- 
cumstances which  ought  to  have  excited  the  suspicion  of  a  prudent  man  that  it  had 
not  been  fairly  obtained ;  the  defendant  must  show  that  the  plaintiff  was  guilty  of 
gross  negligence.' 

"In  Blackhouse  vs.  Harrison,  the  same  doctrine  was  affirmed,  and  Gill  t».  Cubitt 
was  earnestly  assailed  by  one  of  the  judges.  Patterson,  Justice,  said :  "I  have  no  hes- 
itation in  saying  that  the  doctrine  laid  down  in  Gill  vs.  Cubitt,  and  acted  upon  in 
other  cases,  that  «  party  who  takes  a  bill  under  circumstances  which  ought  to  hare 
excited  the  suspicion  of  a  prudent  man  can  not  recover,  has  gone  too  fiir,  and  ought  to 
be  restricted.    I  can  perfectly  understand  that  a  party  who  takes  a  bill  fraudulently, 
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There  must  be  guilty  knowledge  or  willful  ignorance  of  defect  to  im- 
peach the  holder's  title. 
§  5.  The  purchaser  or  holder  must  have  acquired  the  instrument 


or  under  such  circumstancefl  that  he  must  know  that  the  person  offering  it  to  him  has 
no  right  to  it,  will  acquire  no  title;  but  I  never  could  understand  that  a  party  who 
takes  a  bill  banajide,  but  under  the  circnmi^tances  mentioned  in  Gill  vs.  Cubitt,  doeH 
act  acquire  a  property  in  it.  I  think  the  fact  found  b}'  the  jury  here  that  the  plain- 
utf  took  the  billg  bona  JuU,  but  under  circumstances  that  a  reasonably  cautious  mau 
wonld  not  have  taken  them,  was  no  defence.' 

"In  Goodman  13.  Harvey,  the  subject  again  came  under  consideration;  Lord  Den- 
ham,  speaking  for  the  court,  held  this  language:  *I  believe  we  are  all  of  opinion  that 
gn.i^  negligence  only  would  not  be  a  sufficient  answer  where  the  party  has  given  a 
consideration  for  the  bill.  Groas  negligence  may  be  evidence  of  malafides^  but  it  is 
not  ihesame  thing.  We  have  shokeu  off  the  last  remnant  of  the  contrary  doctrine. 
Where  the  bill  has  passed  to  the  plaintiff,  without  any  proof  of  bad  faith  in  liini, 
there  h  no  objection  to  his  title*' 

"A  final  blow  was  thus  given  to  the  doctrine  of  Gill  vs.  Cubitt.  The  rule  estab- 
lished in  this  case  has  ever  since  obtained  in  the  English  courts,  and  may  now  be 
<x)Q.«idered  as  fundamental  in  the  commercial  jurisprudence  of  that  country; 

"In  this  country  there  has  been  the  s^ima  contrariety  of  decisions  as  in  the  English 
court:!,  but  there  is  a  large  and  constantly  increasing  preponderance  on  the  side  of  the 
rule  'aid  down  in  Goodman  tw.  Harvey. 

'*The  question  first  came  before  this  court  in  Swift  vs.  Tyson.  Goodman  rs.  Har- 
vey, and  the  class  of  cases  to  which  it  belongs,  were  followed.  The  court  assumed 
the  proposition,  which  they  maintain  to  be  too  clear  to  require  argument  or  authority 
(u  support  it.  The  ruling  in  that  case  was  followed  in  Goodman  va.  Simonds,  and 
again  in  the  Bank  of  Pittsburg  vs.  Neal.  In  Goodman  vs.  Simonds,  the  subject  was 
elaborately  and  exhaustively  examined  both  upon  principle  and  authority.  That 
cu<«  affirms  the  following  propositions: 

'The  possession  of  such  paper  carries  the  title  with  it  to  the  holder:  'The  posses- 
sion and  tit  le  are  one  and  inseparable.' 

'The  party  who  takes  it  before  due  for  a  valuable  consideration,  without  knowledge 
of  any  defect  of  title,  and  in  good  faith,  holds  it  by  a  title  valid  against  all  the  world. 

"Suspicion  of  defect  of  title  or  the  knowledge  of  circumstances  which  would  excite 
^uch  suspicion  in  the  mind  of  a  prudent  man,  or  gross  negligence  on  the  part  of  the 
taker,  at  the  time  of  the  transfer,  will  not  defeat  his  title.  That  result  can  be  pro- 
'lucdd  only  by  bad  faith  on  his  part. 

"The  burden  of  proof  lies  on  the  person  who  assails  the  right  claimed  by  the  party 
in  posaeRsion. 

''Sach  Li  the  settled  law  of  this  court,  and  we  feel  no  disposition  to  depart  from  it. 
The  rule  m^  [lerhaps  be  said  to  resolve  itself  into  a  question  of  honesty  or  dialionesty, 
for  gailty  knowledge  and  willful  ignorance  alike  involve  the  result  of  bad  faith. 
They  are  the  same  in  effect.  Where  there  Ls  no  fraud  there  can  be  no  question.  The 
circuEBstanoes  mentioned,  and  others  of  a  kindred  character,  while  inconclusive  in 
tlienuelTeSy  are  admissible  in  evidence;  and  fraud  established,  whether  by  direct  or 
drcumttantial  evidence,  U  fatal  to  the  title  of  the  holder. 

VOL.  I, — XO.  II. — 3. 
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(in  order  to  stand  on  a  better  footing  than  his  transferrer)  for  a  val- 
uable consideration.^  And  it  must  be  such  a  consideration  as  does 
not  by  its  inadequency  indicate  that  the  transferrer  held  under  sorae 
defective  or  fraudulent  title.  Thus,  where  the  plaintifl  knew  that 
the  defendant  ^vas  able  to  pay,  bought  his  note  for  §300  of  a  third 
party,  for  $5,  and  there  wa^  want  of  consideration  in  the  original 
transaction,  it  was  held  that  the  nominal  price  was  constructive 
notice  of  the  defect  in  the  paper  itself.^ 

§  6.  The  phrase,  "in  the  ordinary  or  usual  course  of  business,"  is 
used  to  describe  such  a  transfer  as  is  usual  according  to  the  custom 
of  merchants.  The  phrase  has  been  used  in  many  cases  in  this  sense/ 
and  the  questions  have  been  much  debated  whether  or  not  the  mak- 


*'The  rnle  laid  down  in  the  class  of  cases  of  whieli  Gill  v».  Cnbitt  is  the  antetypo,  is 
hard  to  comprcliend  and  difficult  to  apply.  One  innocent  holder  may  be  more  or  less 
suspicioud  under  similar  circumstances  at  one  time  than  at  another,  and  the  same  re* 
mark  applies  to  prudent  men.  One  prudent  man  may  also  suspect  where  another 
would  not,  and  the  standard  of  the  jury  may  be  higher  or  lower  than  that  of  other 
men  equally  prudent  in  the  management  of  their  attairs.  The  rule  established  by  the 
other  line  of  decisions  has  the  advantage  of  greater  clearness  and  directness.  A  care- 
ful jud^e  may  readily  so  submit  a  case  under  it  to  the  jury  that  they  can  hardly  fail 
to  reach  the  right  conclusion. 

"We  are  well  aware  of  the  importance  of  the  principle  involved  in  thif»  inquiry. 
These  securities  are  found  in  the  channels  of  commerce  everywiiere,  and  their  volume 
is  constantly  increasing.  They  represent  a  large  |Kirt  of  tlie  wealth  of  the  commercial 
world.  The  interest  of  the  community  at  large  in  the  subject  U  deep-rooted  and  wide- 
branching.  It  ramifies  in  every  direction,  and  its  fruits  enter  daily  into  the  aflain)  of 
persons  in  all  conditions  of  life.  While  courts  should  be  careful  not  so  to  shnp?  or 
apply  the  rule  as  to  invite  aggression  or  give  an  easy  triumph  to  fraud,  they  nhould  not 
forget  the  considerations  of  equal  importance  which  lie  in  the  other  direction.  In  Mil- 
ler VH.  Race,  Lord  Mansfield  placed  his  judgment  maiqly  on  the  ground  ihat  there  was 
no  difference  in  principle  between  bank  notes  and  money.  In  Grant  ts'.  Vaughn,  he 
held  that  there  was  no  distinction  between  bank  notes  and  any  other  commercial  )^- 
per.  At  that  early  period  his  far-reaching  sagacity  saw  the  importance  and  the  bear- 
ings  of  the  subject. 

•*The  instruction  under  consideration  in  the  case  before  us  is  in  conflict  with  the  fict- 
tled  adjudications  of  this  court." 

The  like  doctrine  is  maintained  in  the  following  cases:  Commercial  &  F.  National 
Bank  t».  First  National  Bank,  3U  Md.,  11;  Woodman  vs,  Churchill,  52  Me.,  58. 


»See  post,  'Dewett  vs,  Perkins,  22  Wis.,  473. 

'Miller  m.  Race,  1  Burr.,  457;  Littell  vs,  Marehall,  1  Kob.  (La.),  51;  Davis  «.  Mil' 
ler,  14  Grat.|  1;  Evans  xs.  Smith,  4  Binn.,  366. 
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ing  or  transferring  of  paper  to  secure  an  old  debt/  or  for  the  accom- 
modation of  another,  are  such  mercantile  transactions  as  carry  the 
full  protection  of  the  law.  The  U.  S.  Supreme  Court  takes  the  affirm- 
ative view  of  both  questions,^  and  the  rule  is  settling  down  to  that 
effect.  The  assignment  of  a  negotiable  instrument  by  operation  of  a 
bankrupt  or  insolvent  law,  is  one  of  the  instances  in  which  it  may 
pass  in  a  manner  out  of  the  usual  course  of  business.^ 

To  be  entitled  to  protection  against  all  defects  wl>ich  would  avail 
as  defenses  between  antecedent  parties,  the  holder  must  have  taken  it 
before  it  was  over  due.*  If  not  paid  when  it  became  due,  it  is  con- 
J^idered  as  dishonored;  and  although  still  transferable,  yet  the  fact 
apparent  upon  its  face,  is  equivalent  to  notice  to  the  taker  that  he 
takes  it  subject  to  its  infirmities,  and  acquires  no  better  title  than  his 
transferrer.  There  is  always  a  presumption  when  the  payee's  name 
is  indorsed  on  the  paper,  that  it  was  done  while  current;  and  like- 
wise always    a   presumption    that   the    holder   received    it   before 

maturitv.* 

» 

But  the  indorsement  is  almost  invariably  without  date  and 
without  witnesses,  and  therefore  the  presumption  that  it  was  made, 
and  that  the  holder  acquired  the  instrument  before  maturity,  is  of 
the  slightest  kind,  open  to  be  blown  away  by  the  slightest  breath  of 
suspicion.* 

While  it  is  the  general  rule  that  if  the  paper  be  over- 
due at  the  time  of  the  .  transfer,  that  circumstance  of  itself 
19  notice,  and  he  can  acquire  no  better  title  than  his  indorser; 
yet  if  the  indorser's  title  were  unimpeachable,  the  fact  that 
the  paper  was  executed  for  accommodation  without  consideration, 
and  that  the  indorsee  knew  it,  is  no  defense  even  when  the  paper  was 

^orft  t8.  Tyson,  16  Petew,  1;  Groodman  w.  Simonds,  20  Howard;  Violett  w.  Pat- 
ron, 5  €ranch,  142. 
'Billings  p,.  Collins,  44  Maine,  271. 

'Davis  vs.  Miller,  14  Grat.,  1;  Arenta  vs.  Commonwealth,  18  Grat.,  750;  Texas  V3. 
Hardenbei^,  10  Wallace,  68. 

*I*land  us.  Famham,  25  Vt.,  553;  Walker  vs.  Davis,  33  Maine,  516;  Burnhum  vs. 
^«^,  8  N.  H.,  334;  Ranger  vs,  Gary,  1  Mete,  369;  Dickerson  vs.  Burke,  25  Geor- 
P^22o;  McMahon  vs.  Bremend,  16  Texas,  331;  Barrick  vs.  Au«tin,  21  Barb.,  241; 
^<»k  t^.  Helnw,  5  Wis.,  107. 

"Gibson  J.,  in  Snyder  i».  Riley,  6  Barr.,  164,  Hill  rs.  Kroft,  29  Penn.  St.,  186, 
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over-due  at  the  time  of  the  indorsement/  it  being  considered  that 
parties  to  accommodation  paper  hold  themselves  out  to  the  public  by 
their  signatures  to  be  bound  to  every  person  who  shall  take  the  same 
for  value,  to  the  same  extent  as  if  paid  to  him  personally.*  If  the 
holder  received  the  paper  after  maturity  from  an  indorser  who  took 
it  bona  fide  before  maturity,  there  is  no  question  as  to  his  right  to 
recover^  but  if  he  takes  it  after  maturity  from  the  party  for  whose 
accommodation  it  was  made,  indorsed  or  accepted,  there  is  conflict  of 
decision  on  the  subject;*  but  the  doctrine  of  the  text  is  sustained  by 
the  highest  authority. 

A  note  payal)le  by  installments  is  over  due  when  the  first  install- 
wient  is  over  due  and  unpaid,  and  he  who  takes  it  afterwards,  takes  it 
sabject  to  all  equities  between  the  original  parties.*  But  where 
more  than  one  note  is  executed  upon  the  same  consideration,  they  are 
aiot  all  to  be  regarded  as  dishonered  when  one  is  over  due  and 
unpaid.* 

A  purchaser  of  a  negotiable  instrument,  before  the  close  of  busi- 
ness hours,  on  the  last  day  of  grace,  and  before  its  dishoner,  has  been 
held,  and  as  we  think  correctly,  to  be  fully  protected  as  having 

^Fisher  vs,  Leland,  4  Cush.,  456,  in  which  Shaw,  C.  J.,  saye:  ** Where  a  negotiable 
note  JH  found  in  circulation  after  it  is  due,  it  carries  RUBpicion  on  the  face  of  it.  The 
question  instantly  arises,  why  is  it  in  circulation?  why  is  it  not  paid?  Here  i^ 
something  wrong.  Therefore,  although  it  does  not  give  the  indorser  notice  of  any 
-specific  matter  of  defense,  such  as  set-off,  payment,  or  fraudulent  acquisition,  yet  it 
puts  him  on  inquiry;  he  takes  only  such  title  as  the  indorser  himself  has,  and  subject 
to  any  defense  which  might  be  made  if  the  suit  were  brought  by  the  indorser." 

See  also,  Davis  t».  Miller,  14  Grat.,  1;  Arents  tw.  Commonwealth,  18  Grat.,  760; 
Texas  t^.  Hardcnberg,  10  Walla.,  68. 

^This  doctrine  seems  just  and  is  sustained  by  numerous  athorities  but  not  without 
conflict.  Favoring  it,  see  Story  on  Note ^,  §  194;  Story  on  Bills  (Bennett's  Ed.),} 
1S8,  191;  2  Rob.  Prac,  (New  Ed.),  253;  Byles  on  Bills,  (Sharswood's  Ed.),  285; 
Sturlevant  rs.  Ford,  4  M.  &  G.,  101;  4  Scott,  608;  Charles  tw.  Marsden,  1  Taunt., 
224;  Lazarus  t».  Cowie,  3  Q,  B.,  459,  (43  E.  C.  L.  R.);  Carutheis  vs.  West,  11  Ad.  & 
El.,  144;  In  Redfield  &  Bigelow's  Lead.  Cas.,  216-17,  it  is  said:  "To  hold  otherwise 
would  be  to  encourage  fraud,  and  to  relieve  the  party  from  the  very  responsibility 
which  he  expected  to  meet,  and  which,  upon  every  principle  of  justice  and  fair  deal- 
ing, he  should  be  comprlled  to  abide  by." 

'Howell  i».  Crane,  12  La.  An.,  126;  Story  on  Bills,  ?  188. 

'Chester  i«.  Dorr,  41  N.  Y.,  279. 

*Vinton  vs.  King,  4  Allen,  562. 

•Boss  r^.  Hewitt,  15  Wise,  260. 
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received  it  while  current;^  but  a  contrary  view  has  been  taken  in 
Massiehasetts.^ 

§  8.  It  has  been  observed  that  the  holder  of  negotiable  paper,  in 
order  to  be  entitled  to  recover,  must  be  without  "notice"  of  any 
fraud  or  illegality  in  or  failure  of  the  consideration  of  the  paper  affect- 
ing the  party  from  whom  he  received  it;  and  the  word  notice  in 
this  connection  signifies  the  same  as  knowledge.  Knowledge  of  such 
fraud  or  illegality,  impeaches  the  bona  files  of  the  holder,  and  des- 
troys his  title  irrespective  of  the  amount  he  may  have  paid  for  the 
pa|>er.^ 

Mere  kuowletlge,  however,  of  the  want  of  consideration  between 
previous  parties  will  not  alone  impair  the  purchaser's  position. 
Accommodation  paper  is  daily  placed  in  market  for  sale,  and  an 
indorsee  who  knows  that  a  bill  or  note,  still  current,  was  drawn, 
accepted  or  indorsed  without  consideration,  is  as  much  entitled  to 
recover  as  if  he  were  ignorant  of  the  fact.*  Nor  is  it  a  gocd  ground 
of  defense  against  a  bona  fide  holder  for  valuta,  that  he  was  informed 
that  the  note  was  made  or  the  bill  accepted  in  consideration  of  an 
executory  contract,  unless  he  was  also  informed  of  its  breach.*'^  If  he 
has  such  knowledge  he  can  not  recover.^  And  if  any  one  purchase 
accommodation  paper  with  knowledge  that  the  terms  and  conditions 
on  which  the  accommodation  was  given  have  been  violated,  he  is  not 
a  bona  fi'te  holder  as  against  the  party  who  lent  his  name  for  accom- 
modation.^ The  defense  must  not  only  show  that  the  paper  was 
diverted  from  its  purpose,  but  also  that  such  diversion  was  known  to 

^Crosby  t».  Grant,  36  N.  H.,  273. 

'Pinec8.  Smith,  11  Gray,  38.  It  did  not  appear  in  this  case  whether  or  not  the 
transfer  waii  during  business  hours,  nor  did  the  court  seem  to  attach  any  importance 
to  the  inquiry. 

*Fwher  vs.  Lcland,  4  Gush.,  456;  Norvell  vs.  Iludgins,  4  Munf.;  Kasson  m.  Smith* 
8  Wend.,  437;  Skilding  w.  Warren,  15  Johns.,  270;  Harrisburg  Bank  vs.  Meyer,  6 
Serg.  &  R.,  537. 

*0ranic8.  Ellicott,  7  Wend.,  227;  Powell  vs.  Waters,  17  Johns.,  176;  Grandin  vs. 
Lerov.  2  Paige,  509;  Bank  of  Ireland  vs.  Beresford,  6  Dow.,  237;  Menlross  vs.  Clark, 
2Sandf.,115;  Cronin  vs.  Kellogg,  20  111.,  11;  Charles  vs.  Marrtden,  1  Taunt.,  224. 

^I>avigw.M'Cready,  (3  Smith,)  17  N.  Y.,  230;  Craig  us.  Sibbeth,  15  Penn.  St.,  (3 

Harris,)  238;  Bond  vs.  Wietze,  12  Wis.,  611;  In  Harris  is.  INichoUs,  26  Ga.,  413,  it  is 

held  thai  failure  of  consideration  may  be  pleaded  against  a  transferree,  who  took  the 

note  with  knowledge  of  the  contract,  and  that  the  consideration  was  liable  to  fail. 

*1»  doctrine  of  the  text,  howevnr,  seems  sound  in  reason  and  authority. 
ICoffman  w.  Wilson,  2  Met.,  (Ky.)  542. 
'^m&ll  vi.  Smith,  1  Denio.,  583;  Thompson  vs.  Posten,  1  Duvall,  415. 
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the  holder  when  he  receives  it,  misapplication  is  not  such  fraud  as 
shifts  the  burden  of  proof.^  And  it  is  immaterial  that  the  paper  was 
not  used  in  precise  accordance  with  agreement,  when  it  does  not 
appear  that  the  accommodation  party  had  any  interest  in  the  manner 
in  which  the  paper  was  to  be  applied.^ 

AVhen  there  is  a  full  consideration  for  the  acceptance  of  a  bill,  it  is 
not  material  whether  it  be  applied  according  to  original  agreement 
or  to  another  purpose.^ 

But  if  before  paper  executed  without  consideration,  is  negotiated, 
or  while  in  the  hands  of  a  party  afifected  with  its  infirmity,  the 
purchaser  be  expressly  warned  by  the  accommodation  party  not  to 
take  it — that  it  is  without  consideration,  and  will  not  be  paid,  he 
will  then  not  be  entitled  to  recover.* 

§  9.  What  extraneous  circumsta^ices  amount  to  notice  of  defect  in 
the  consideration,  or  title,  of  bills  of  negotiable  paper  has  been  much 
discussed,  and  variously  decided.  If  the  holder  had  actual  information 
of  the  infirmity  it  would  be;  he  could  stand  on  no  footing  superior  to 
that  of  his  assignor  or  indorser,  and  parol  or  other  extrinsic  evidence, 
is  admissible  to  show  that  he  possessed  such  information.  Thus,  in 
Norvell  vs.  lladgins,  4  Munf.,  496,  the  defendant  gave  the  plaintiff 
notice  not  to  lake  the  instrument,  telling  him  that  he  had  made  it 
without  consideration  and  should  not  pay  it,  arid  also  gave  nttice  at 
the  Bank  that  it  might  not  be  discounted;  and  it  was  held  that  the 

^Stoddard  vs.  Kimball,  6  Cush.,  469;  Bobertsun  vs.  Williams,  5  Munf.,  331;  Gray 
t.«.  Bank  of  Kentucky,  20  Penn.  St ,  365. 

^Mdhawk  Bank  vs.  Corey,  1  Hill,  513.  In  tbis  case  the  indorsere  for  accommoda- 
lion,  indorsed  for  the  purpose  of  enabling  the  maker  to  get  the  note  discounted  at  a 
particular  Bank.  The  maker  used  it  to  take  up  notes  on  another  Bank.  The  Court 
said :  "Within  the  proper  legal  sense  of  the  term,  there  has  been  no  diversion  of  the 
note  from  the  purj)ose  for  which  it  was  made  and  indorhed.  The  indorsers  lent  their 
names  for  the  purpose  of  giving  the  maker  credit,  generally  and  without  any  concern 
with  the  use  which  should  be  made  of  that  credit." 

In  Wardell  i«.  Howell,  9  Wend.,  170,  Sutherland,  J.,  said :  Where  a  note  has 
effected  the  substantial  purpose  for  which  it  wtis  designed  by  the  parties,  an  accom- 
modation indorser  can  not  object  that  it  was  not  effected  in  the  precise  manner  con- 
templated at  tlie  time  of  its  creation.  *  *  But  where  a  note  h^'s  been  diverted  from 
its  original  destination,  and  fraudulently  put  in  circulation  by  the  maker  or  hU 
acent,  the  holder  can  not  recover  upon  it  against  an  accommodation  indorser,  without 
showing  that  he  received  it  in  good  faith,  in  the  ordinary  course  of  trade,  and  paid  for 
it  a  valuable  consideration. 

^Moore  vs.  Ward,  1  Hilton,  c37. 

^Norvell  vs.  Iladgins,  4  Munf.,  496;  Dogan  vs,  Dubois,  2  Richardson  Eq.,  85. 
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plaintiff  on  th'ise  and  other  grounds,  could  not  recover.  But  express 
notice  is  not  indispensable,  and  it  is  sufficient  if  there  were  such  cir- 
cumstances as  invited  inquiry,  if  a  jury  think  that  the  abstinence 
from  inquiry  arose  from  a  belief  or  suspicion  that  inquiry  would 
disclose  a  vice  in  the  bill.^  But  gross  negligence,  unless  it  amount 
to  proof  of  fraud,  is  insufficient,  as  we  have  already  seen,  to  impeach 
the  holder's  title.^ 

When  there  is  nothing  on  the  face  of  the  instrument  to  give  notice 
of  any  defects,  the  fact  that  a  deed  of  trust  securing  its  payment 
contains  recitals  which  show  that  equities  or  off-sets  exists  between 
the  original  parties  docs  not  weaken  the  position  of  a  6o7ia^/Ze  holder 
without  actual  notice/^  And  if  it  be  not  overdue,  the  fact  that  it  was 
in  litigation  at  the  time  of  transfer  does  not  affiict  the  transferree's 
rights;  nor  will  a  decree  w^hen  rendered  affect  them,  the  doctrine  of 
lU  pendens  not  applying  to  negotiable  instruments.*  When  trans- 
ferred overdue  pending  litigation,  it  is  sulyect  to  the  issue  of  the 
^uit.^ 

^  10.  In  like  manner  the  holder  can  acquire  no  better  title,  nor 
can  he  stand  upon  a  better  footing  than  the  party  from  whom  he 
receives  it,  when  he  has  taken  the  paper  after  luid  with  notice  of  its  dis- 
honor for  non-acceptance,  or  non-payment.  If  the  paper  bear  the 
marks  of  its  dishonor  upon  it,  whether  they  indicate  refusal  to  accept 
or  pay,  the  holder  receives  it  as  said  in  Gtolman  vs.  Harvey ,  4  Ad. 
&  El.,  870,  *Svith  a  death  wound  apparent  on  it." 

In  Andrews  vs.  Po7kZ^13  Peters,  65,  it  was  said  that:  ''a  person 
who  takes  a  bill,  which  upon  the  face  of  it  was  dishonored,  can  not 
be  allowed  to  claim  the  privileges  which  belong  to  a  fton/ jftr/e holder, 
ir  he  chooses  to  receive  it  under  the  circumstances,  he  takes  it  with 
all  the  infirmities  belonging  to  it,  and  is  in  no  better  condition  than 
the  person  from  whom  he  receive<l  it.'^  The  same  doctrine  was 
<^nforeed  in  Fowler  vs.  Bnintlj/,  14  Peters,  318,  where,  in  speaking  of 
a  promis.sory  note  so  marked  as  to  show  for  whose  benefit  it  w^as  to  be 
♦liscounted,  and  that  discount  had  been  refused,  the  Supreme  Court 
lield  that  all  those  dealing  in  paper  ^Svith  such  marks  on  its  face, 
uiust  be  presumed  to  have  knowledge  of  what  it  imported." 

•Brles  on  Bills,  (Shawwood's  Ed.,)  p.  226.  -'See  ante. 

'Mincll  n.  Read,  26  Ala.,  736.        ^Kellogg  cs,  Fancher,  23  Wis.,  21;  Hill  ps.  Kraft 

29  Pemi.  St.,  I8fi;  Winston  rx.  Westfeldt,  22  Ala.,  760. 
^Kellogg  w.  Fancher,  23  Wis.,  21. 
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I  the  holder  when  he  receives  it,  misapplication  is  not  such  fn 

j  shifts  the  burden  of  proof.^     And  it  is  immaterial  that  the  pa] 

!  not  used  in  precise  accordance  with  agreement,  when  it  (1< 

appear  that  the  accommodation  party  had  any  interest  in  the  i 

in  which  the  paper  was  to  be  applied.^ 

When  there  is  a  full  consideration  for  the  acceptance  of  a  1  " 

not  material  whether  it  be  applied  according  to  original  ai: 

or  to  another  purpose.^ 

But  if  before  paper  executed  without  consideration,  is  n'' 

or   while  in  the  hands  of  a  party  affected  with  its  infirr? 

purchaser  be  expressly  warned  by  the  accommodation  par' 

take  it — that  it  is  without  consideration,  and  will  not  b- 

will  then  not  be  entitled  to  recover/ 
,  §  9.     What  extraneous  circumstances  amount  to  notice  < 

I  the  consideration,  or  title,  of  bills  of  negotiable  paper  has 

discussed,  and  variously  decided.    If  the  hclder  had  actual 

of  the  infirmity  it  would  be;  he  could  stand  on  no  footim 
j  that  of  his  assignor  or  indorser,  and  parol  or  other  extrii) 

'  is  admissible  to  {^how  that  he  possessed  such  informatio 

j  Norvdl  vs.  Hiulgins,  4  Munf.,  496,  the  defendant  gave 

•   notice  not  to  lake  the  instrument,  telling  him  that  he 
I  without  consideration  an^  should  not  pay  it,  arid  also 

the  Bank  that  it  might  not  be  discounted;  and  it  wa»' 

/■■  ■■■■  ™  ■  II—      111!      ^i^^^M  .  I  ■  _         ^^^^^ 

I  'Stoddard  vs,  Kimball,  6  Cush.,  4G9;  Robertson  vs,  Williams,  6 

I  r.*.  Bank  of  Kentucky,  29  Penn.  St ,  365. 

Olohawk  Bank  vs.  Corey,  1  Hill,  513.     In  this  case  the  indors 
tion,  indorsed  for  the  purpose  of  enabling  the  maker  to  get  the  n 
particular  Bank.     Tlie  maker  used  it  to  take  up  notes  on  another 
said :     "Within  the  proper  legal  sense  of  the  term,  there  has  bcei 
note  from  the  purpose  for  which  it  was  made  and  indorsed.     Th< 
names  for  the  purpose  of  giving  the  maker  credii,  generally  and 
with  the  use  wiiich  should  be  made  of  that  credit." 

In  Wardell  vs.  Howell,  9  Wend.,  170,  vSutherland,  J.,  said : 
effected  ihe  substantial  purpose  for  which  it  wTis  designed  by  t 
modation  indorser  can  not  object  that  it  was  not  effected  in  th< 
templated  at  the  time  of  its  creation.    *    *    But  where  a  note 
its  original  destination,  and  fraudulently  put  in  circulation 
asent,  the  holder  can  not  recover  upon  it  against  anaccommcx 
showing  that  he  received  it  in  good  faith,  in  the  ordinary  com 
it  a  valuable  consideration. 
'Moore  vs.  Ward,  1  Hilton,  c37. 
♦Norvell  rs.  Iladgins,  4  Munf.,  496;  Dogan  r«.  Dubois,  2  B' 
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.  Martin,  6  Md.,  509; 

Texas,  515;  Mathews 

127;  Cook  V8.  Helms* 

Belmont  Branch  Bank 

*hillips,  5  Sandf,  157; 

jr,  1  Mees.  &  W.,  425; 

.  B.,  244. 

Cummins,  2   M'Lean,  98; 

1.  St.,  294;  Perin  i«.  Noye?, 

iw.  Holmes,  10  Johns.,  231 ; 

m.  Armstrong,  7  Ala.,  256 ; 

22;  Kelly  vs.  Ford,  4  Iowa, 

well,  13  M.  &  W.,  73;  Story 
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make  an  unencumbered  title  to  the  purchaser.  Confiding  in  these 
representations,  Lane  executed  his  promissory  notes  for  about 
$14,000,  and  Johnson  assigned  one  of  said  notes  for  §052.40  to  John 
L.  Vathir,  who  brought  suit  upon  it,  and  recovered  judgment  against 
Lane.  Lane  obtained  an  injunction  to  this  judgment;  and  it  appeared 
that  Johnson's  representations  as  to  the  vahie  of  the  lots  were  false; 
and  besides  that,  he  could  make  no  title  to  them,  it  having  re verteil 
to  the  city  of  St.  Louis  in  default  of  his  payment  of  the  purchase 
money.  Said  Allen,  J.:  "As  a  general  rule,  the  indorsement  of  a 
negotiable  note  is  of  itself,  pnma  facie  evidence  that  the  indorsee  has 
paid  value  for  it.  But  when  the  payee  has  procured  the  note  by 
fraud,  this  general  presumption  is  rebutted,  and  the  holder  can  not 
recover  without  proving  that  he  has  paid  value.  The  reason  on 
which  this  exception  to  the  general  rule  rests,  is  briefly  stated  by 
Parke,  B.,  in  Bailey  vs.  Bidwell,  13  Mces.  &  Wels.,  73*:  "It  cer- 
tainly" he  says,  "has  been  the  universal  understanding  since  the 
later  cases,  that  if  the  note  were  proved  to  have  been  obtained  by 
fraud,  or  aifccted  by  illegality,  that  afforded  a  presumption  that  the 
person  who  had  been  guilty  of  the  illegality  would  dispose  of  it,  and 
would  place  it  in  the  hands  of  some  other  person  to  sue  upon  it;  and 
that  such  proof  casts  upon  the  holder  the  burden  of  showing  that  he 
was  a  bona  fide  holder  for  value.''^ 

Nor  is  the  requisition  for  such  proof  confined  to  cases  in  which 
the  note  was  put  into  circulation  by  fraud,  as  where  it  was  lost 
or  stolen.  In  the  case  of  Rogers  vs.  Morion,  12  Wend.  R.,  484, 
the  note  was  voluntarily  given  for  an  assumed  balance,  on  a  settle- 
ment of  accounts.  The  balance  was  in  part  made  up  by  a  charge 
for  a  draft,  of  which  the  creditor  was  never  holder;  and  pioof  of 
this  fraud  committed  on  the  makers  at  the  time  the  note  was  given, 
was  held  sufficient  to  throw  upon  the  plaintiffs  the  burden  of  showing 
that  they  were  bona  fide  holden«  for  value.^  It  was  held  incumbent 
on  Vathir  to  give  proof  accordingly  to  this  view. 

§15.  In  Wilson  vs.  I/tzier,  11  Grat.,  478,  it  appeared  that  Rector 
sold  to  Wilson  &  Mills,  with  general  w^arranty,  real  estate  in  Wash- 
ington  county,   Ohio,  and  received   in    part  payment  the  note  of 


'6  Grat.,  240;  Wilson  tvj.  Lozier,  11  Grat.,  477. 

»Munroe  vs.  C  ooper,  5  Pick.  R.,  412;  Ragers  m.  Morton,  12  Wend.  R.,  484;  Holme 
vs.  Kanper,  5  Biim.  R.,  4C9. 
^See  also,  Thomas  vs.  Newlon,  2  Garr.  &  Payne,  606. 
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Wilson,  which  he  transferred  as  a  gift  to  the  Trustees  of  Rector 
College,  in  Taylor  county,  Virginia.  Previous  to  the  assignment, 
Rector  had  mortgaged  the  real  estate  aforesaid,  to  the  Ohio  Life  and 
Trust  Company,  and  it  had  been  sold,  and  so  the  consideration  had 
entirely  failed. 

The  Trustees  of  the  College  assigned  the  note  to  Wright  &  Baldwin, 
who  sold  it  to  William  Lazier,  who  indorsed  it  to  another  party  and 
was  sued  upon,  and  paid  it.     The  bill  prayed  that  the  contract  for 
the  sale  of  the  land  might  be  rescinded,  and  the  note  cancelled. 
Daniel,  J.:     "There  is  no  evidence  of  fraud  in  the  origin  or  negotia- 
tion of  the  note;  and  the  mere  failure  of  consideration  dt)es  not 
imjwse  on  the  innocent  holder  the  onus  of  showing  the  consideration 
he  gave  for  the  note.     In  note  to  Chitty  on  Bills,  10th  Am.  Ed., 
p.  648,  we  have  a  report  of  the  case  of  Wlataker  vs.  Edmonds,  1 
Mood.  &  Rob.,  366.     In  that  case,  Peterson,  Judge,  said :     "Since 
the  decision  of  Heath  vs.  Lansem,  2  Bar.  &  Adol.,  291,  22  Eng.  C. 
L.  R,,  78,  the  consideration  of  the  Judges  has  been  a  good  deal  called 
to  the  subject ;  and  the  prevalent  opinion  among  them  is  that  the 
Courts  have  of  late  gone  too  far  in  restricting  the  negotiability  of  bills 
ami  notes.     If  indeed  the  defendant  can  show  that  there  has  been 
something  of  fraud  in  the  previous  steps  of  the  transfer  of  the  instru- 
ment, that  throws  upon  the  plaintiff*  the  necessity  of  showing  under 
what  circumstances  he  became  possessed  of  it.     So  far  I  accede  to  the 
(^Bto{  HeatJi  vs.  Lansem,  for  there  were  in  that  case,  circumstances 
raising  a  suspicion  of  fraud ;  but  if  I  added  on  that  occasion  that,  even 
independently  of  these  circumstances  of  suspicion,  the  holder  would 
have  been  bound  to  show  the  consideration  which  he  gave  for  the 
bill,  merely  because  there  was  an  absence  of  consideration  as  ))etween 
the  previous  parties  to  the  bill,  I  am  now  decidedly  of  opinion  thai 
^'(ok  doctrine  teas  incorrect.^' 

§  16.  In  the  case  of  Welch  vs.  Lindo,  7  Cranch,  159,  decided  by 
the  Supreme  Court  of  the  United  States  in  1812,  it  was  held  that 
the  raeri  possession  of  a  promissory  note  by  an  indorsee,  who  had 
indorsefl  ir.  to  another,  while  the  indorsement  remained,  was  not  suffi- 
cient evidence  of  his  right  of  action  against  his  indorser  without  a 
re-indorsement  or  receipt  from  his  last  indorsee — Marshall,  C.  J., 
delivering  the  opinion  of  the  court.  But  in  the  case  of  Dugan  vs. 
I'nM  StaieSy  3  Wheat.,  172,  decided  in  1818,  this  case  was  over- 
ruled; and  in  rendering  the  opinion  of  the  court,  it  was  said  by  Liv^ 
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ingston,  J.:  "After  an  examination  of  the  cases  on  thid  subject,  (which 
can  not  all  of  them  be  reconciled,)  the  court  is  of  opinion,  that  if 
any  person  who  indorses  a  bill  of  exchange  to  another,  whether  for 
value  or  for  the  purpose  of  collection,  shall  come  in  possession  thereof 
again,  he  shall  be  regarded,  unless  the  contrary  appear  in  evidence, 
as  the  bona  fide  holder  and  proprietor  of  such  bill,  and  shall  be  en- 
titled to  recover,  notwithstanding  there  may  be  on  it  one  or  more 
indorsements  in  full,  subsequent  to  the  one  to  him,  without  producing 
any  receipt  or  indorsement  back  from  either  of  such  indon-oes, 
whose  names  he  may  strike  from  the  bill  or  not,  as  he  may  think 
proper/ 

§  17,  When  the  instrument  was  originally  void,  because  made 
upon  a  consideration  void  by  law,  as  for  instance  in  violation  of  the 
statute  against  gaming  or  usury,  it  is  an  absolute  nullity;  and 
although  in  form  negotiable,  no  currency  in  the  market  and  no  inno- 
cence or  ignorance  of  the  holder,  can  impart  any  vitality  to  it.* 

It  is  said,  also,  that  if  the  instrument  was  executed  under  duress, 
the  mind  of  the  party  never  consenting  to  the  act,  it  could  not  be 
enforced  by  a  bona  fide  holder  for  value.^ 

Sometimes  the  statute  declares  a  note  void  only  as  between  origin- 
al parties,  and  in  such  cases  the  bona  fide  purchaser  is  not  affected 
by  the  illegality;*  and  when  the  instrument  was  executed  upon  an 
illegal  consideration,  especially  if  illegal  by  statute,  (but  not  abso- 
lutely avoiding  the  instrument,)  it  throws  upon  the  holder  the 
burden  of  proving  bona  fide  ownership  for  value.*  But  a  failure 
of  consideration  does  not  throw  this  burden  upon  him.®     And,  in  all 

'United  States  vs.  Barker,  1  Paine  C.  C,  156;  Norris  t«.  Badger,  6  Cowen,  449; 
Brinkley  vs.  Going,  1  Breese,  288;  Caraphell  vs.  HumphrieR,  2  Scam.,  478;  Bank  of 
United  States  vs.  United  States,  2  How.,  711;  MoUram  tJS.  Mills,  1  Sandf^,  37;  Hunter 
vs.  Kibble,  5  Mcljcan,  279;  Dollfus  vs.  Frosch,  1  Dcnio,  367. 

''Bayley  vs.  Taber,  5  Mass.,  286;  Aurora  vs.  West,  22  Ind.,  88;  Vallett  w.  Parker, 
6  Wend.,  615;  Taylor  vs.  Beck,  3  Rand  ,  316;  Wend  vs.  Bond,  21  Georgia,  195;  Hal/ 
vs.  Wilson,  16  Harb.,  548;  Ramsdell  vs.  Morgan,  16  Wend.,  574. 

^Duncan  vs.  Scott,  1  Camp.,  100;  1  Parsons  N.  &  B.,  276. 

*Paton  vs.  Coit,  5  Mich.,  (1  Cooley,)  505. 

^Paton  vs.  Coit,  5  Mich.,  (1  Cooiey,)  505;  Wyat  vs.  Campbell,  1  Mood.  &  M.,  80^ 
Bailey  vs.  Bid  well,  13  Mees  &  W.,  74;  Nonham  vs.  Latouche,  4  Car.  &  P.,  140;  Har- 
vey vs.  Towers,  6  Exch.,  650;  Smith  vs.  Braine,  16  Q.  B.,  201;  Fitch  vs.  Jones,  32 
Eng.,  L.  &  Eq.,  134;  Vallett  vs.  Parker,  6  Wend.,  615;  Story  on  Bills,  |  193;   Do€  vs. 

Buniham,  11  Foster,  426;  Johnson  tw.  Meeker,  1  Wis.,  436;    Norria  vs.  Langley,  19 
N.  H.,  423. 
^Wilson  vs.  Lazier,  11  Grat,  478,  and  cases  cited. 
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cases,  where  the  statute  does  not  declare  the  instrument  voul,  and 
bji\a  fide,  ownership  for  vahte  being  proved,  the  holder  is  entitled  to 
recover.^ 

And  so  if  an  agent  exceed  his  authority  in  signing  the  name  of 
\\\i  principal  to  a  bill  or  note,  the  lona  fide  holder  can  not  re- 
cover.* 

§  18.  When  the  instrument  is  forged,  and  not  genuine  to  all  in- 
tents and  purposes* — if  it  has  been  mater'ally  altered* — the  pur- 
cha<ier  or  holder  can  not  enforce  it,  for  the  defend  int  has  only  to  say, 
ihk  is  not  my  promise  {non  haec  in/oedera  veni,)  And  if  the  defend- 
ant were  incapable  of  contracting  the  debt  for  which  the  negotiable 
instrumeut  was  given,  his  incapacity  can  not  be  cured  by  the  igno- 
rance or  innocence  of  any  oae  supposing  him  to  be  capable.  In- 
fancy, coverture  and  lunacy  are  instances  of  such  incapacity.*'^ 

§  19.  There  are  some  cases  in  which  the  line  of  demarcation  be- 
tween the  fraud  Avhich  does  not  aflFect  the  bona  fide  holder,  and  the 
illegality  which  utterly  vitiates  the  instrument  in  any  hands,  is 
narrow  and  dijfficult  to  distinguish — cases  in  which  some  infirmity 
of  the  party  has  made  him  subject  to  imposition,  and  w*hich 
deduces  the  principle  which  protects  him  from  the  same  source  as 
that  which  protects  one  under  duress. 

The  party  who  has  been  induced  by  fraud  to  execute  his  bill  or 
note,  may  be  compelled  to  pay  it  by  a  bona  fide  holder,  because 
where  one  of  two  innocent  parties  must  suffer,  the  loss  falls  on  the 
one  who  made  it  practicable.  The  defect  of  judgment,  the  law  can 
not  protect;  but  if  some  natural  infirmity  were  practiced  upon,  the 
principle  no  longer  applies.  The  party  is  then  in  no  default  of  judg- 
ment, and  the  law  shields  him  from  imposition. 

In  Whitney  vs.  Sharp,  2  Lansing,  477,  a  bona  fide,  for  value,  and 
without  notice  of  any  defect,  brought  suit  on  a  promissory  note,  and 

^Williamn  tg.  Cheney,  3  Gray,  215;  Hubbard  w.  Chapin,  2  Allen,  328;  Story  on 
Promifwry  Notes,  §  102. 

'AnJoverw.  Crafton,  7  N.H.,298;  Weathered  m  Smith,  9  Texas,  622;  Fearn  rs. 
Silica,  7  Man.  &  G.,  513. 

"Canal  Bank  w.Bank  of  Albany,  1  Hill,  287. 

*MaBtert3.  Miller,  4  Term  R.,  320;  Woodworth  vs.  Bank  of  America,  19  Johns., 
301:  Nain>t?i.  Fuller,  24  Wend.,  374;  Lisle  vs,  Rogers,  18  B.  Monroe,  528;  Bumpass 
r^  TimmB,  3  Sneed,  469. 

*Parroi»  N.  &  B.,  276. 
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the  defendant  oflFered  to  prove  in  evidence  that  he  was  unable  to  read, 
and  that  when  he  signed  the  note,  it  was  represented  to  him,  and  he 
believed  that  it  was  a  certain  other  contract,  offered  to  be  also  pro- 
duced in  evidence,  and  which  purported  to  be  of  an  entirely  differ- 
ent character.      The  Supreme  Court  of  New  York,  (overruling  the 
decision  of  the  lower  court,)  held  that  the  evidence  was  admis^able, 
and  presented  a  sufficient  defense;     Talcott,  J.,  saying  :    **A  bonajid^ 
holder  of  commercial   paper,  for  value  and   before   maturity,  is  pro- 
tected, in  many  cases,  against  defeuses  which  arc   perfectly  available 
against  the  original  parties,  such  as  that  the  signature  was  obtained 
by  false  and  fraudulent  representations;   that  the  paper  has  been  di- 
verted; that  a  blank  bill  or  acceptance  has  been  filled  up  for  a  greater 
amount  than  the  party  to  \vhom  it  was  delivered  was  authorized  to 
insert,  &c.      But  in  all  these  cases,  the  party  intended  to  sign  and 
put  in  circulation  the  instrument  as  a  negotiable  security ;  where  this 
is  the  case,  he  is  bound  to  know  that  he  is  furnishing  the  means 
whereby  third  parties  may  be  deceived  and  innocently  led  to  part 
with  their  property  on  the  faith  of  his  signature,  and  in  ignorance  of 
the  true  state  of  facts.     But,  while  this  is  a  rule  of  great  convenience 
and  propriety,  there  are  and  must  be  some  limits  to  its  application, 
some  defenses  as  to  which  even  a   bona  fide  purchaser,  purchases  at 
his  peril.      *     *     *      Xhe   true  distinction    was  tersely  stated  by 
Bovill,  Ch.  J.,  in  Fuster  vs.  3IcKinnen,  (38  Law  Journal  Rep.  X. 
S.,  p.  310),  interrupting  counsel  arguendo  who  was  stating  the  pro- 
position, that  where  the  plaintiff  proves  he  is  a  bona  fi/le  holder  for 
value,  it  is  immaterial  that  the  signature  of  the  defendant  was  ob- 
tained   by   fraud.      "That,"  said  the  Chief  Justice,  "is  where  the 
defendant  intended  to  put  his.  name  to  an  instrument  which  was 
a  bill.^" 

§  2C.  As  to  the  extent  of  the  recovery  by  the  bona  fide  holder 
for  value,  if  the  defense  be  want  of  consideration  between  the  orig- 
inal or  intermediate  parties,  he  may  still  recover  the  whole  amount 
of  the  bill  or  note,  although  he  purchased  it  at  a  considerable  dis- 
count, (greater  than  legal  interest;)*  but  if  the  defense  be  that  the 

^This  doctrine  id  baaed  upon  the  same  foundation  as  that  stated  by  Parsons,  0.  J-? 
in  Putnam  vs,  Sullivan,  1  Mara.:  "That,  perhaps,  if  a  blind  man  had  a  note  falsely 
and  fraudulently  read  to  him,  and  he  indorsed  it  supposing  it  to  be  the  note  read  to 
him,  he  would  not  be  liable  as  indorsee,  because  he  is  not  guilty  of  any  laches,^ ^ 

^Moore  ta.  Baird,  30  Penn.  St.,  138;  Gaul  w.  Willis,  26  Id.,  259. 
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bill  was  uttered  in  fraud,  or  was  lost  or  stolen,  then  even  such 
a  liolder  can  only  recover  what  he  advanced  for  it.^ 

v>  21.  It  is  well  settled  that  where  one  receives  by  indorsement 
from  the  holder,  the  bill  or  note  of  a  third  party,  as  collateral  security 
for  a  debt  contracted  at  the  time,  he  is  ti  bona  fide  holder  in  the 
usual  course  of  business,  and  is  protected  against  any  equity  existing 
between  antecedent  parties.^ 

It  is  also  well  settled  that  if  the  bjU  or  note  is  transferred  as 
collateral  security  for  a  pre-existing  debt,  and  a  previous  security  is 
releasetl  or  returned,  or  there  is  any  contract  express  or  implied  for 
delay  of  collection  of  the  previous  debt  until  the  collateral  matures, 
or  there  is  any  new  consideration  for  such  transfer,  the  transfenre  is 
a  holder  in  the  usual  course  of  business,  and  free  from  equities.^ 

If,  when  a  pre-existing  debt  has  fallen  due,  the  bill  or  note  of  a 
third  party  is  transferred  to  and  a-.'cepted  as  payment  by  the  creditor, 
he  is  a  bona  fide  holder  for  value;*    but  when  such   paper  is  trans- 

-  - 

-Chiopee  Bink  r^.  Chrip?n,  8  Met.,  40;  B md  ii.  Fltzpitrick,  4  Gray,  89;  Williams 
^^.Siiiith,  2aill,  (N.  Y.,)  301;  Valette  w.  Mason,  1  Smith,  (Ind.,)  89;  Allaire  r^. 
ILrtphorne,  1  Z  ibriakee,  605;  Holeman  u<.  Hol«on,  8  Humph.,  127;  Wippen  t'?. 
K>b>rts,  1  E-ip.,  231;  E.l^vird'j  »?.  Jone-s  7  Carr.  &  P.,  6)3;  Robiin  vu  Maidstone,  4 
Ad.  A  E!.,  811;  Story  on  Bill.-?  (Bennett's  Ed.),  188. 

•Collins  M.  Martin,  1  B.  &  P.,  618;  Miinn  iw.  McDonald,  10  Watts,  270;  Watson 
r*.  Cabat  Bank,  5  Sand.,  423;  Williams  rs.  .Smith,  2  Hill.,  HOI;  Oriswold  vs.  Djivis, 
31  Vt,,  390;  Ferdon  vs,  Jon«»,  2  E.  D.  Smith,  106;  Bank  of  New  York  va.  Van- 
derhoret,  32  N.  Y.,  553;  Stotta  rs.  Byera,  17  Iowa,  303;  Lyon  vs.  Ewinga,  17  Wis., 
61;  Curtis  t^.  Molir,  18  Id,,  617. 

'Goodman  t».  SimondR,  20  Howard,  370;  Swift  vs,  Tyson,  16  Peters,  1;  Oriswold  I's. 
I>iivi9,  31  Vt.,  390;  Chicopee  Bank  vb.  Chapin,  8  Met.,  40;  Prentiss  r«.  Graves,  33 
Barlwiir,  621;  Ontario  Bank  f«.  Wortliington,  12  Wend.,  5j  3;  Prentice  m,  Zane,  2 
Orat.,  262;  Bertrand  tw.  Barkman,  8  Eng.  Ark.,  160;  Cullum  r«.  Branch  Bank,  4 
Ala.,  2f;  Hoxboroiigh  t's.  Messick,  6  Ohio  St.,  448;  Cook  t"*.  Helms,  5  Wis.,  107; 
Payne  ra.  Bent^ley,  8  Calif.,  26C;  Allaire  i'9,  Hartshorne,  1  N.  J.,  665;  Park  Bank  r«. 
Watson,  3  Hand.,  490,  (42  N.  Y.);  Brown  i>8.  Leavitt,  31  N.  Y^,  113;  Fenby  w.  Prit- 
ciurd,  2Sand.,  151;  Agrault  t«.  McQueen,  32  Barb.,  305;  Palmer  vs,  Richards,! 
En?.L.&Eq.,  529;  Petrie  tw.  Clark,  11  S.  &  R.,  377;  Okie  vs.  Spencer,  2  Whart., 
2o3;  Housem  ra.  Rogers,  40  Penn,  St.,  190;  Trustees  w.  Hill,  12  Iowa,  462;  Jen- 
kiw  w.  Schant,  14  Wis.,  1;  1  Pars  N.  &  B.,  224;  Story  on  Bills,  ?  19'. 

*Yongs  ra.  Lee,  18  Barb.,  187,  2  Kernan,  551;  Carlisle  vs.  Wishart,  11  Ohio, 
172;  Norton  r«.  Waite,  20  Maine,  175;  Bostwick  vs.  Dodge,  1  Dong.,  (Mich.,)  413; 
r.rash  r8.  Scribner,  11  Conn.,  388;  Barney  rs.  Earle,  13  Ala.,  106;  Bush  vs.  Peck- 
ard,  3  Harrington,  385;  Dixon  vs.  Dixon,  31  Vt.,  450;  Emanuel  vs.  W^hite,  34 
Miss.,  56;  Stevens  vs.  Campbell,  13  Wis.,  315;  Struthers  vs.  Kendall,  5  Wright, 
211;  Kellogg  vs.  Fancher,  23  Wis.,  21. 


236  Negotiable  Instruments,  Rights  of  Purchaser,  &c. 

ferred  as  collateral  security  for  such  debt,  ther.^  is  diversity  of  opin- 
ion as  to  the  effect  of  the  transfer.  In  England  the  transferee  is 
held  to  be  protected  against  equities/  and  the  United  States  Supreme 
Court  has  followed  the  English  rule.* 

In  the  State  tribunals,  there  is  much  diversity  and  conflict  of 
opinion,  but  we  consider  that  the  weight  of  reason  and  of  authority 
(if  not  the  number  of  cases)  sustains  the  Supreme  Court,  and  the 
Courts  of  England,  in  their  views.'  The  contrary  opinion  is  bnsed 
upon  the  idea  that  the  paper  is  not  tranr<ferred  in  the  usual  course  of 
business  according  to  some  decisions,  and  that  there  is  no  valuable 
consideration  for  the  transfer  according  to  others,  (the  original  debt 
being  neither  extinguished  or  suspended,)  and  has  been  adopted 
through  a  series  of  cases  in  New  York  and  a  number  of  the  States.* 
But  the  fallacy  of  this  view  was  well  exposed  in  the  case  cited 
below.* 

^Peacock  vs.  Purcell,  14  C.  B.,  n.  b.,  728;  Poirer  vs.  Morris,  20  Eng.  L.  &  D|., 
103;  Percival  vs.  Frarapton,  2  Cromp.,  M.  &  R.,  180;  Hey  wood  vg,  \Vat«on,  4 
Bing.,  49 G;  Bosanquet  vs.  Forater,  9  Carr.  &  P.,  659;  KearlslaUe  vs.  Morgan,  5  T. 
R.,  514;  Baker  i«.  Wolker,  14  Mees  &  W.,  465. 

*Swift  vs.  Tyson,  16  Peters,  1,  obiter  dictum.  Bank  of  Metropolis  t».  New  England 
Bank,  1  How.  U.  S.,  284. 

'Atkinson  vs.  Brooks,  26  V(.,  574;  Allen  i«.  King^  4  McLean,  128;  Fisher  t«.  Fisher, 
98  Mass.,  303;  Stoddard  us.  Kimball,  6  Cush.,  469;  Ives  vs.  Farmers  Bank,  2  Allen, 
236;  Bank  of  Republic  vs.  Carrengton,  5  R.  I.,  515;  Cobb  vs.  Doyle,  7  R  I.,  550; 
Boatman's  Savings  Institution  vs.  Holland,  38  Mo.,  49;  Cecil  Bank  vs.  Heald,  25  'Sid., 
562;  Gibson  vs.  Connor,  3  Kelly,  47;  Reddick  vs.  Jones,  6  Iredell,  107;  Outhwite  ra. 
Porter,  13  Mich.,  533;  Valette  vs.  Maaon,  1  Smith  (Ind.),  89;  Osgood  vs.  Thompson 
Bank,  30  Conn.,  27;  Conkling  vs.  Vail,  31  111.,  166;  Foy  t«.  Blackatone,  Id.,  538; 
Naglce  vs.  Parrott,  14  Calif.,  450.  See  an  exhaustive  Essay  on  this  subject,  confirma- 
t*)ry  of  these  views  in  Redtield  &  Biglow's  Leading  Cases,  195-217,  3  Kent.  Cam.,  9i}. 

*Okie  vs.  Spenser  2  Whart.,  253;  Walker  vs.  Geisse,  4  Whart.,  252;  Depeau  r* 
Waddington,  G  Whart.,  220;  May  t«.  Quinby,  3  Bush.,  (Ky.)  96;  Alexanders. Spring- 
field B-ink,  3  Met.,  (Ky.)  534;  Wormlcy  vs.  Lowry,  1  Humph.,  468;  Notter  i». Stover, 
4  Hubbard,  163;  Fenoville  w.  Hamilton,  35  Ala.,  319;  King  vs.  Doolitile,  1  Head.,/?; 
Ryan  vs.  Chew,  13  Iowa,  589:  Jenkins  vs.  Schaub,  14  Wis.,  1. 

^In  Blanchard  i'3.  Stevens,  3  Cush.,  162,  Dewy,  J.,  said:  "If  the  party  had  not 
received  the  note  as  collateral  security,  he  might  have  pursued  other  remedies  io 
enforce  the  security  or  payment  of  his  debt.  He  might  have  obtained  other  securi- 
ties or  pcrha^^  payment  in  money.  It  is  a  fallacy  to  say,  that,  if  the  plaintifis  are 
defeated  in  their  attempt  t<»  enforce  the  p.iyment  of  thsse  notes,  they  are  in  as  good  a 
situation  as  they  would  have  l>een  if  the  notes  had  not  been  transferred  to  tbem. 
That  fact  is  assumed,  not  proved,  and  from  the  very  nature  of  the  case,  is  matter  of 
entire  uncertainty.  The  convenience  and  safety  of  those  dealing  in  negotiable  paper, 
seem  to  require  and  justify  the  rule  that  when  a  person  takes  a  negotiable  noie  not 
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§22.  When  the  simple  fact  appears  that  the  party  holds  a  bill  or 
note  as  collateral  security,  it  seems  that  there  is  no  certain  implica- 
tion that  the  original  debt  is  suspended.  If  the  bill  or  note  be  of  the 
same  or  greater  amount  than  the  previous  debt,  there  is  an  implied 
suspension  until  its  maturity;^  and  if  there  be  an  express  agreement 
for  a  suspension,  or  circumstances  from  which  a  jury  may  infer  one, 
then  there  is  no  substantial  difference  between  a  holder  who  has 
accepted  the  paper  in  payment,  and  one  who  has  taken  it  as  collateral 
security.  But  whether  there  be  such  express  or  implied  agreement 
for  suspension,  makes  no  difference.  The  creditor  becomes  a  party  to 
the  paper  with  all  the  responsibility  of  an  indorsee  in  the  legal  sense 
of  the  word,  and  that  of  itself  is  a  sufficient  consideration  to  protect 
him  as  a  bona  fide  purchaser.^ 

^  §  23.  It  seems,  however,  from  reason  and  authority,  that  the  fol- 
lowing exceptions  exist  to  the  rule,  that  the  holder  of  paper  as 
collateral  security,  b  a  holder  for  value  free  from  equities: 

1.  If  the  bill  or  note  be  transferred  as  collateral  for  a  debt  not 
yet  due,  and  upon  no  new  consideration,  the  transferrer  may  with- 
draw it  from  his  creditor,  the  transfer  being  r^rded  as  without 
consideration,  and  the  creditor  as  not  a  holder  for  valued 

2.  If  the  bill  or  note  be  t:jken  by  the  transferee  merely  to  collect 
for  the  debtor,  to  apply  when  collected,  the  creditor  not  becoming  a 
party  by  indorsement,  so  as  to  be  required  to  make  demand,  and  give 

OTerdae  or  apparently  dishonored,  and  withoat  notice  actual  or  otherwise,  of  want  of 
coDjfiileration  or  other  defense  thereto,  whether  in  payment  of  a  precedent  debt  or  as 
collateral  secarity  for  a  debt,  the  holder  would  have  the  legal  right  to  enforce  the 
same  against  the  parties  thereto,  notwithstanding  such  defence  might  not  have  been 
effectual  as  between  the  original  parties  thereto." 

^Michigan  State  Bank  vs.  Leaven  worth ,  28  Vt.  209;  Atkinson  cb.  Brooks,  26  Vt.,  569. 

^In  Poirier  tw.  Morris,  20  Eng.  L.  Eq.,  103,  Lord  Campbell,  C  J.,  said :  "There  is 
notbing  to  make  a  difference  between  this  and  a  common  case,  where  a  bill  is  taken 
9»  Hscnnij  for  a  debt,  and  in  that  case  an  antecedent  debt  is  a  sufficient  considera- 
tion." Crampton,  J.,  said:  ""Whether  the  bill  was  a  collateral  security,  or  whether 
it  has  the  effect  of  suspending  the  payment  of  the  antecedent  debt,  is  qu^te  immaUriaV* 

See  also,  Belshaw  tss.  Bush,  11  C.  B.,  191;  Ford  ts.  Beech,  11  Q.  R,  852. 

In  Peacock  vs.  Purcell,  14  C.  B.,  n,  s.,  728,  the  indorsees  of  a  bill  as  collateral 
secarity  for  a  previous  debt,  failed  to  present  it  when  due.  It  wa«  held  that  this  dis- 
cbaiged  the  parties  bound ;  Byles,  J.,  saying :  "That  as  depoFitees  of  the  bill,  as  they 
had  the  rigkis  (one  of  which  must  be  to  exclude  equitable  defenses)  so  they  had  the 

(i«^  of  holders.'* 
'Atkinson  t».  Brooks,  26  Vt.,  5G0,  Bedfield  &  Bigelow'fl  Lead,  Cas^  202. 

VOL.  I. — 'SO.  II.- 
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notice,  he  is  to  be  regarded  as  a  mere  agent  of  the  transferrer^  and  not 
as  a  bona  fide  holder  in  the  legal  sense  of  the  term.^ 

3.  Also,  if  the  collateral  be  not  negotiable,  or  if  the  negotiable 
paper  be  taken  without  indorsement,  although  while  still  current  and 
indorsed  after  it  falls  due  equitable  defenses  will  not  be  excluded.- 

4.  If  the  debtor  is  notoriously  insolvent  before  the  note  or  bill  is 
transferred  as  collateral  security,  the  creditor  it  is  said,  can  only  stand 
in  the  shoes  of  the  debtor.* 

§24.  In  Goodman  vs.  Simonds,  20  Howard,  370,  the  United 
States  Supreme  Court  adopted  and  enforced  an  affirmative  view  of 
the  second  branch  of  this  question,  holding  that  where  new  notes 
were  given  in  payment  of  prior  indebtedness,  and  collaterals  previ- 
ously held  were  surrendered,  and  the  time  of  payment  was  extended 
and  definitely  fixed  by  the  terms  of  the  notes  showing  an  agreement 
to  give  time  for  the  payment  of  a  debt  already  overdue,  and  then 
transfers  a  bill  of  exchange  as  collateral  security  for  the  notes,  the 
holder  of  the  bill  was  a  holder  for  value.  And,  said  Clifford.  J.:  "a 
suspension  of  an  existing  demand  is  frequently  of  the  utmost  import- 
ance to  the  debtor,  and  it  constitutes  one  of  the  oldest  titles  of  the  law 
under  the  head  of  forbearance,  and  has  always  been  considered  a 
sufficient  and  valid  consideration.*  The  sumnder  of  other  instru- 
ments, although  held  as  collateral  security,  is  also  a  gcod  consider- 
ation ;  and  this  as  well  as  the  former  proposition,  is  now  generally 
admitted  and  is  not  open  to  dispute.* 

It  seems  now  to  be  agreed  that,  if  there  was  a  present  consideration 
at  the  time  of  the  transfer  independent  of  the  previous  indebtedness, 
that  a  party  acquiring  a  negoiiable  instrument  before  its  maturity  as 
a  collateral  security  to  a  pre-existing  debt,  without  knowledge  of  the 

Allien  r«.  King,  4  McLean,  128;  Atkinson  i».  BrookB,  26  Vt.,  574;  Austin  rs.  Cur- 
tis, 31  Vt.,  64;  Warren  n.  Lee,  2  Selden,  144;  Scolt  t«.  Ocean  Bank,  23  N.  Y.,  2b9; 
Palmer  n.  RichardR,  1  £ng.  L.  &  £q.,  529;  De  La  Chaumette  V8,  Bank  of  England, 
9  B.  &  C,  208. 

^Lancaster  National  Bank  vs.  Taylor,  100  Mass.,  18;  Van  Wort  w.  W^oolky,  3  B.  & 
C,  4n9;  Whitler  vs.  Foster,  14  Cem.  B.,  n.  s.,  248;  Boody  r«.  Bartlett,  42  N.  H.,  558 
Franklin  tw.  Twogood,  18  Iowa,  516.  'Atkinson  vs.  Brooks,  26  Vt.,  569. 

*Etting  vs.  Vanderlyn,  4  John.,  237;  Morton  vs.  Burn,  7  Ad.  &  EL,  19;  Baker  f«. 
Walker,  14  Mees.  &  Well.,  46?;  Jennison  vs.  Stafford,  1  Cufh.,  168;  Walton  w.  Ma»- 
call,  13  Mees.  &  Well-,  453;  Wheeler  vs.  Slocum,  16  Pick.,  62. 

^Dupeau  vs.  Waddington,  6  Whar.,  220;  Hornblower  t».  Prond,  2  Barn.  &  Aid., 327; 
Rideout  vs.  Briston,  1  Cromp.  «&  Jer.,  231;  Bank  of  Salina  vs.  Babcock,  21  W^end.,4i»9; 
Youngs  tw.  Lee,  2  Kern.,  651. 
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facts  which  impeach  the  title  as  between    the   antecedent  parties, 
thereby  becomes  a  holder  in  the  usual  course  of  business,  and  that  his 
title  is  complete,  so  that  it  will  be  unaffected  by  any  prior  equities 
between  other  parties — ^at  least  to  the  extent  of  the  previous  debt  for 
which  it  is  held  as  collateral.^     And  the  better  opinion  seems  to  be 
io  respect  to  pirol  contracts  as  a  general  rale  that  there  is  but  one 
measure  of  the  sufficiency  of  a  consideration,  and  consequently  what- 
ever would  have  given  validity  to  the  bill  as  between  the  original 
parties  is  sufficient  to  uphold  a  transfer  like  the   one  in  this  case. 
We  are  not  aware  that  the  principle  as  thus  limited  and  qualified  is 
now  the  subject  of  serious  dispute  anywhere,  and  that  is  amply  suffi- 
cient for  the  decision  of  this  causa     Whether  the  same  conclusion 
ought  to  follow  where  the  transfer  was  without  any  other  considera- 
tioQ  than  what  fl  )ws  from  the  nature  of  the  contract  at  the  time  of 
delivery,  and  such  as  may  be  inferred  from  the  relation  of  debtor  and 
creditor  in  respect  to  the  pre-existing  debt,  is  still  the  subject  of 
earnest  discussion^  and  has  given  rise  to  no  small  diversity  of  judicial 
decision.     It  seems  it  is  regarded  as  sufficient  in  England,  according 
to  a  recent  case.*     A  c  mtrary  rule  prevails  in  New  York,  according 
to  several  decisions,  and  also  in  Tennessee.^     It  is  settled  that  it  is  a 
sufficient  consideration  in  Massachusetts,  Vermont  and  New  Jersey, 
and  such  was  the  opinion  of  the  late  Justice  Story,  in  Swift  vs.  Tyaorij 
in  his  valuable  treatise  on  ''Bills  of  Exchange.''^ 

John  W.  Daniel. 

'White  «.  Springaeld  Bank,  3  Sand.  S.  C,  222;  New  York  M.  Iron  Works  «r. 
Smith,  4  Diier ,  362. 

'Poirier  w.  Morris,  20  Eng.  L.  &  Kq.,  103;  Byles  on  Bills,  pp.  96, 127, 

H)oddington  vs.  Bay,  20  Johns.,  637;  Sulker  vs.  McDonald,  6  Hill,  93;  Napier  tv. 
Elam,  5  Yerger,  108. 

*St<¥Mard  t».  Kimball,  6  Ciwh.,  469;  S^ory  on  Bills,  sec.  192;  Chicopee  tw.  Chapin, 
3  Met.,  40;  Blancliard  vs.  Stevens,  3  Cush.,  162;  Atkinson  vs.  Brooks,  26  Ver.,  569; 
Allaire  cs.  Hartshome,  1  Zab.,  665, 
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Law  of  Fixtures,  in  the  Form  of  Buildings. 

The  law  of  fixtures,  especially  in  the  form  of  buildings,  seems  to  be 
in  a  distressing  state  of  uncertainty;  partly  from  the  variety  of  forms 
in  which  the  improvements  may  be  made,  and  partly  from  the  differ- 
ent application  of  the  same  rules  between  parties  standing  in  differ- 
ent relations  to  each  other. 

The  general  principle  in  relation  to  fixtures  is  well  expressed  by 
the  Supreme  Couit  of  Tennessee  in  several  cases.  **It  is  a  well-es- 
tablishtd  rule,"  they  say,  "of  the  common  law,  that  everything 
affixed  to  the  freehold  passes  with  the  freehold;  rud  ihe  rigor  of  the 
rule  is  only  relaxed  in  exceptional  cases."  Childress  vs.  Wright,  2 
Cold.,  350;  DeGrafenreid  vs.  Scruggs,  4  H.,  454.  It  is  equally 
agreed  on  all  hands,  that  the  exceptions  to  the  rule  are  most  restrict- 
ed as  between  executors  and  heirs;  have  a  wider  though  "limited 
range"  between  tenant  for  life  and  remainder-man,  ^  ho  stand  toward 
each  other  in  independent  attitudes;  and  are  most  liberally  allowed  as 
between  landlord  and  tenant  for  years:  2  Smith's  Leading  Cases,  256. 
The  difficulty  is  in  ascertaining  the  limits  of  the  range  of  exceptioas 
as  between  the  parties  standing  in  the  attitude  of  tenant  for  life  and 
remainder-man.  For,  between  executors  and  heirs  the  general  rule  re- 
tains its  utmost  rigor,  while  between  landlord  and  tenant  the  excep- 
tions are  the  most  latitudinarian.  The  doubt  is  as  to  the  intermedi- 
ate class. 

In  the  consideration  of  the  subject,  the  easiest  course  will  be  to  see 
first  how  far  the  exceptions  to  the  general  rule  have  gone  in  favor  of 
a  tenant  for  years.  And  certainly  the  relaxation  of  the  general  rule 
as  between  these  parties,  has  been  carried  very  far.  The  learned 
American  editor  of  Smith's  Leading  Cases,  in  his  notes  to  Elwcs  vs. 
Mmoe,  3  East.,  thus  sums  up  the  law:  "The  privilege  of  the  tenant 
seems,  at  one  time,  to  have  been  limited  to  fixtures  erected  for  the 
benefit  of  trade,  but  it  now  embraces  additions  to  the  freehold  made 
for  ornament,  pleasure  or  convenience;  and  may  extend  to  structures, 
or  even  buildings  of  a  durable  and  substantial  kind,  if  so  constructed 
that  they  can  be  taken  away  without  serious  or  irreparable  injurj'  to 
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themselves,  or  the  premises  of  which  they  form  a  part:  Van  Ness  vs. 
Pacardy  2  Pet.,  143;  Gtymes  vs.  Boioen,  6  Bing.,  437;  Marsion  vs. 
Roe,  2  E.  &  BL,  257;  Ombcmy  vs.  Jones,  19  N.  Y.,  234.''  *  *  * 
'^The  limits  of  the  rule  are,  however,"  he  adds,  "obscure  and  ill-de- 
fined;  and  it  would  seem  not  to  apply  to  any  edifice  which  is  so  con- 
structed as  to  justify  the  belief  that  it  is  meant  to  be  a  permanent 
addition  to  the  freehold,  or  that  can  not  be  removed  in  such  a  condi- 
tion as  to  be  fit  for  use  elsewhere."  Citing  CvMer  vs.  Kirk,  2  Wall., 
491;  Reid  vs.  Kirk,  12  Rich.,  54;  11  Ohio,  N.  S.,  482.  On  the  pre- 
ceding page,  2  Sm.  L.  C,  258,  the  same  learned  editor  has  this  para- 
graph: "And  the  decisions  will,  perhaps,  fully  establish  that  every 
addition  or  improvement  made  by  a  tenant,  which  can  be  severed 
without  placing  the  freehold  in  a  worse  condition  than  it  was  when 
the  term  began,  may  be  removed  at  or  before  its  termination,  without 
regard  to  the  cause  or  motive  of  the  erection."  But  he  again  adds: 
"A  different  view,  was,  however,  taken  in  Heid  y&.  Smith,  VI  Rich., 
54;  and  in  Omhony  vs.  Sondes,  19  N.  Y.,  234,  240.  The  general  rule, 
under  which  everything  that  is  afiixed  to  the  freehold  becomes  part 
ofit,  was  said  to  prevail  even  between  landlord  and  tenant,  except 
where  the  circumstances  are  such  as  to  create  an  exception,  and  to 
preclude  the  removal  of  out-houses  or  buildings  erected  during  the 
nontinuance  of  the  lease,  although  resting  on  pillars  or  tressels,  and 
not  let  into  the  soil,  unless  they  were  built  for  the  furtherance  of  the 
trade  or  business  of  the  lessee,  and  not  merely  with  a  view  of  adding 
to  the  yearly  value  or  income  from  the  land  by  being  leased  or  used  for 
dvBellings.^' 

It  will  be  seen  that  the  learned  editor,  while  laying  down  the  law 
most  favorably  for  the  tenant,  and  showing  that  the  tendency  of 
modern  decisions  is  to  still  greater  latitude,  concedes  that  the  actual 
decisions  have  not  yet  gone  to  the  extent  claimed. 

Mr.  Washburne,  in  his  work  on  Real  Property,  page  114,  confines 
the  exception  in  favor  of  tenants  within  narrower  limits.  "A  struc- 
ture," he  pays,  *'erected  by  a  tenant  for  years,  of  whatever  size  or 
material  it  may  be,  may  be  removed  though  [sic:  but  the  sense  re- 
quires "if,"  or,  "whether  it  be,"]  erected  and  used  for  purposes  of  ag- 
riculture or  manufacture."  And  one  of  the  cases  cited  by  him,  which 
is  not  referred  to  by  the  editor  of  Sm.  L.  C,  namely,  McCullough  vs. 
Irvintj  13  Penn.,  438,  is  so  much  to  the  point  that  a  quotation  from 
the  opinion  of  the  court  will  not  be  out  of  place.     "A  two-story 
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brick  house  and  a  large  bank  barn  (the  building  in  controversy)  are 
not  instruments  or  implements  of  any  trade.  They  are  great  conven- 
iences which  enable  men  of  all^sorts  to  enjoy  the  fruits  of  their  labor 
or  trade.  If  you  make  them  an  exception,  the  rule  itself  is  obliter- 
ated, and  nothing  is  essentially  of  the  realty  except  the  earth  itself 
and  that  which  is  in  its  bowels.  The  exceptions  have  been  carried 
very  far  by  some  decisions  of  the  Eastern  States,  particularly  in 
Whitney  vs.  Barton,  4  Pick,  310;  Holmes  vs.  Tremper^  20  J.,  29; 
and  Van  Ness  vs,  Pacard,  2  Pet.,  143,  It  is,  however,  in  somewhat 
loose  expressions  of  the  court  in  these  cases,  and  not  from  the  cases 
themselves,  that  the  principle  asserted  derives  some  countenance. 
The  first,  where  the  dicta  are  the  most  latitudinarian,  was  merely  the 
Dferaoval  of  a  padlock  and  some  loose  boards,  about  which  there  never 
could  have  been  any  reasonable  doubt.  The  second  was  the  removal 
of  a  cider  press  by  the  tenant,  and  there,  no  reasonable  doubt  of  its 
being  an  implement  for  the  manufacture  of  cider;  could  be  enter- 
tained. The  last  case  runs  to  a  little  more  magnitude,  for  it  was  re- 
moving a  sort  of  a  house,  but  a  house  erected  for  the  manufacturing 
of  a  commodity;  and  the  decision  goes  expressly  upon  the  ground  of 
its  not  being  a  dwelling-house.  None  of  theee  cases,  either  expressly 
or  by  implication,  overrule  Elwes  vs.  Mawe,  3  East.,  in  which  it  was 
held  that  an  agricultural  tenant  could  not  remove,  during  the  contin- 
uance of  the  lease,  a  beast  house,  carpenter  shop,  and  fuel  house, 
erected  for  the  use  of  the  farm,  even  though  he  left  the  premises  as 
he  found  them." 

When  we  examine  the  cases  bearing  directly  upon  the  right  of  a 
tenant  for  years  to  remove  buildings  erected  by  him  during  the  term, 
we  find  that  they  may  be  divided  into  classes.  One  of  these  classes  is, 
like  Wansborough  vs.  Maton,  4  A.  &  E.,  884,  and  CUmence  vs. 
Steere,  1  R.  I.,  272,  where  the  structure  in  controversy  is  held  to  be, 
not  a  fixture,  but  a  chattel  such  as  a  small  out-building  resting  in 
the  soil  by  its  own  weight;  and  the  decisions  seem  to  be  based  upon 
that  ground  alone.  Another  class,  making  the  exception  to  the  gen- 
eral rule,  turns  upon  the  fact  that  the  buildings  were  put  up  for  the 
purpose  of  trade  or  manufacture,  or  principally  for  these  purposes. 
In  this  class  are  cases  in  which  the  exception  has  been  extended  to 
occupations  having  an  affinity  or  resemblance  to  trade,  but  not 
strictly  included  in  that  term  according  to  the  usual  definitions. 
The  two  strongest  cases  of  this  character  are  Van  Ness  vs.  Pacani,  2 
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Pet.,  143,  and  Oinbony  vs.  Jones,  19  N.  Y.,  234.  The  first  of  these 
was  the  case  of  a  baildinor  erected  on  a  rented  lot  in  Washinjj^ton 
City,  on  the  foundation  of  a  stone  cellar,  with  brick  chimney,  used 
asadnrelling  for  the  tenant  and  his  family,  and  for  the  making  of 
butter.  The  decision  is  placed  upon  the  ground  t)iat  the  erection 
Wis  made priaclpilly  for  the  purpose  of  trade;  and  it  was  conceded 
by  the  court,  that,  "if  the  house  were  built  principally  for  a  dwelling 
for  a  family,  independently  of  carrying  on  the  trade,  then  it  would 
doubtless  be  deemed  a  fixture,  falling  under  the  general  rule,  and 
immovable."  The  case  of  Oinbony  vs.  Jones,  was  that  of  a  tavern- 
keeper  at  a  summer  resort,  who  erected  a  large  ball-room  on  stone 
piers  sunk  in  the  ground;  and  the  decision  was  placed  on  the  princi- 
eiple  that  the  building  of  a  ball-room  might  be  deemed  in  further- 
ance of  the  trade  of  a  tavern-keeper. 

The  actual  decisions  do  not  sanction  the  idea  that  even  a  tenant 
for  yeari  can  remove  buildings  erected  for  his  personal  accommoda- 
tion as  a  dwelling,  or  for  the  purpose  of  yielding  an  income  by  be- 
ing rented.  Van  Ness  vs.  Paeard  is  directly  in  point  agiinst  tlie 
right  of  removal  of  a  house  erected  principally  for  a  dwelling.  And 
Chancellor  Walworth  intimates,  in  Winship  vs.  Pitts,  3  Paige,  259, 
thit  a  lessee  for  years  would  not  be  entitled,  without  the  permission 
of  his  landlord,  to  remove  a  building  erected  during  the  term,  where 
it  Wis  not  erected  for  the  purpose  of  trade,  and  so  as  to  be  removed 
without  affecting  the  freehold.  It  was  also  admitted  in  the  argu- 
ment for  the  tenant  in  the  leading  case  of  Elwes  vs.  Mawe,  "that  not 
even  persons  renting  premises  for  the  purpose  of  carrying  on  a  trade 
(ranch  less  ordiuary  lessees)  have  any  privilege  to  remove  permanent 
additions  and  improvements  made  by  a  tenant  to  the  old  dwelling- 
houae  or  out-buildings,  or  even  new  ones  of  that  sort  erected  by  him  for 
his  personal  accommodation  J^ 

Mr.  Washburn  limits  also,  as  we  have  already  seen,  the  removal 
of  buildings  to  those  erected  for  the  purpose  of  agriculture  or  trade 
where  they  are  attached  to  the  freehold.  And  the  American  editor 
of  the  notes  to  Sm.  L.  C,  on  the  page  already  cited,  says,  that  even 
Oinbony  vs.  Jones  admits  that  the  tenant  can  not  remove  "out-houses 
or  buildings,  although  resting  on  pillars  or  tressels,  and  not  let  into 
the  soil,  unless  they  were  built  for  the  furtherance  of  the  trade  or 
business  of  the  lessee,  and  not  merely  with  a  view  of  adding  to  the 
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yearly  value  or  income  fro^n  the  land  by  being  leased  or  used  as  dwel- 
lings" 

These  limitations  seem  to  be  correct  in  principle,  and  to  offer  a 
practical  rule  of  discrimination  between  buildings  which  the  tenant 
may,  and  those  which  he  may  not,  remove.  And  unless  some  such 
distinction  be  made,  the  general  rule  of  the  common  law,  with  which 
we  started  out,  is,  in  the  language  of  the  Supreme  Court  of  Pennsyl- 
vania, already  quoted,  ''obliterated,  and  nothing  is  essentially  of  the 
realty  except  the  earth  itself,  and  that  which  is  in  its  bowels." 

The  finest  buildings  are  constructed  upon  foundation  wallp,  and 
may  be  taken  down  to  the  top  of  such  walls,  and  often  to  the  bottom 
rock,  without  injury  to  the  soil.  Accordingly,  the  tendency  of  mod- 
ern decisions  is,  to  make  the  rights  of  the  parties  to  fixtures,  and 
buildings  in  the  nature  of  fixtures,  depend,  not  on  the  manner  in 
which  they  are  attached  to  the  freehold,  but  upon  the  relation  of  the 
parties,  the  intention  in  erecting  the  improvements,  and  the  uses  to 
which  they  are  put.  Loose  machinery  in  a  manufacturing  establish- 
ment will  go  to  the  heirs  as  against  the  executor,  while  the  same  ma- 
chinery, firmly  attached  to  the  buildings,  and  even  the  buijdings 
themselves,  belong  to  the  tenant  for  years  as  between  him  and  his 
landlord.  So  substantial  houses  built  upon  stone  foundations,  with 
brick  chimneys,  and  indubitably  attached  to  the  soil,  will,  if  erected 
principally  for  purposes  of  trade,  belong  to  the  out-going  tenant  for 
years;  while  the  same  buildings,  and  even  buildings  resting  upon  pil- 
lars or  tressels,  and  not  let  into  the  soil,  if  erected  and  used  as  dwel- 
lingSj  or  for  the  more  convenient  and  profitable  enjoyment  of  the 
land,  will  go  with  the  freehold  to  the  landlord,  even  as  against  a 
tenant  for  vears. 

Let  us  now  see  whether  the  exceptions  to  the  general  rule  made 
in  favor  of  the  tenant  for  years  as  against  his  landlord,  apply  to 
the  tenant  for  life  as  against  the  remainder  man.  These  exceptions, 
so  far,  at  any  rate,  as  they  relate  to  buildings  and  fixtures  for  pur- 
poses of  trade,  do  not  exist  in  favor  of  the  executor  against  the 
heir.  This  was  decided  in  Fisher  vs.  Bixon,  12  CI.  &  Fin.,  312. 
upon  elaborate  argument,  by  the  House  of  Lords,  the  law  lords. 
Brougham,  Cottenham  and  Campbell,  all  concurring.  This  is,  also, 
the  recognized  doctrine  in  this  country :  House  vs.  House,  10  Paige, 
168 ;  11  Barb ,  43.  But  how  is  it  between  tenant  for  life  and  re- 
mainder-man ? 
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Mr.  Smith,  in  his  note  to  Elwes  vs.  Mawe,  (2  Sra.  L.  C,  245,) 
says:  'The  indulgence  extended  to  the  executors  and  administrators 
of  tenants  for  life  or  in  tail,  is  not  so  great  as  that  granted  in  the 
case  of  landlord  and  tenant.''  But  he  adds,  afler  ciring  Lawton  vs. 
Zav^i,  3  Atk.,  13,  and  Dudley  vs.  Waid,  Amb.,  113,  as  belonging 
to  this  class,  that  these  cases,  coupled  with  the  observations  of  Lord 
Mansfield,  in  Lawton  vs.  Lawton^  1  H.  BI.,  260,  and  the  Lord  Chief 
Justice  in  the  principal  case,  shows  that  the  representative  of  the 
particular  tenant  (tenant  for  life)  is  entitled,  as  against  the  remainder- 
man, to  fixtures  erected  wholly  or  in  part  for  the  furtherance  of  trade." 
The  cases  of  Lawton  vs.  Lawion  and  Dudley  vs.  Ward,  were  both  cases 
of  a  fire-engine  to  work  a  colliery,  and  the  decisions  were  in  favor 
of  the  representative  of  the  tenant  for  life,  mainly  on  the  ground, 
according  to  Lord  Ellenborough,  in  the  principal  case,  '*That  where 
the  fixed  instrument,  engine  or  utensil  (and  the  building  erected  to 
protect  the  same  falls  within  the  principle,)  was  an  accessory  to  a 
matter  of  a  personal  nature,  it  should  be  itself  considered  as  per- 
sonalty." Lord  Hardwick,  in  Lawton  vs.  Lawton,  thought  the  case 
of  a  tenant  for  life  came  nearer  to  that  of  a  tenant  for  years ;  and  he 
finally  decided  in  favor  of  the  executor  of  such  tenant,  principally 
to  encourage  trade  for  public  benefit. 

The  American  edition  to  Sm.  L.  C,  says,  p.  256,  that,  "The  rule 
(of  exceptions)  has  a  wider,  though  limited  range,  between  tenant  for 
life  and  those  in  remainder."  He  cites  Martin  vs.  Boe,  40 ;  E.  L. 
&  Eq.,  68  ;*  Buckley  vs.  Buckley,  11  Barb.,  43;  White  vs.  Arndt,  1 
Wh.,  1 ;  Doak  vs.  Wiswill,  38  Maine,  569  ;  Wilde  vs.  Waters,  32 
E.  L.  &  Eq.,  422 ;  Harkney  vs.  Sears,  26  Ala.,  403.  But  these 
cases,  while  recognizing  the  rules  as  laid  down,  throw  little  light 
upon  the  limit  of  its  range.  The  only  one  of  them  which  attempts 
a  definition,  is  Buckley  vs.  Buckley.  In  that  case,  the  learned  judge, 
in  the  course  of  his  opinion,  says:  *'As- between  tenant  for  life  and 
remainder-mun  or  reversioner,  the  rule  in  favor  of  the  realty  is,  as 
we  have  seen,  somewhat  relaxed.  And  I  am  inclined  to  think  that 
a  tenant  for  life  who  erects  a  fixture  for  the  purposes  of  trade  or 
manufacture,  has  an  equal  right,  in  respect  to  their  removal,  with  a 
tenant  for  years,  (Law  of  Fix.,  117),  thouffh  the  cases  have,  pei^haps, 
net  generally  gone  so  Jar,  In  Martin  vs.  Roe,  which  was  an  action 
to  recover  the  frames  and  glass  work  of  a  hot-house,  brought  by  the 
personal  representative  of  a  deceased  rector  against  the  new  incumb- 
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ent,  the  counsel  of  the  plaintiff  admitted  that:  "As  between  remain- 
der-man and  tenant  for  life,  the  structure  might  be  considered  so  fixed 
as  to  pass  with  the  freehold;"  but  insisted  that  the  relations  between 
a  prior  and  a  succeeding  incumbent,  who  were  both  tenants  for  life, 
were  different;  and  so  the  Court  held,  in  Doak  Vs.  Wiswfll,  the  hus- 
band of  a  dowress  was  not  permitted  to  recover  a  "dwelling  house 
and  detached  barn,"  erected  by  him  during  the  life  of  his  wife,  upon 
substantially  the  same  ground  assumed  by  the  Supreme  Court  of 
Tennessee,  in  Marable  vs.  Jordan,  5  H.,  417,  that,  owing  to  the 
legal  existence  of  the  wife  being  merged  in'^the  husband,  he  can  not 
charge  her  real  estate  for  money  expended  by  him  in  making  im- 
provements thereon. 

Mr.  Washburn,  in  the  few  sentences  devoted  to  this  subject  in  his 
work  on  Real  Property,  (I  Wash.,  114,)  is  not  a  whit  more  satisfac- 
tory. "And  it  would  seem,"  he  says,  "that  a  somewhat  different 
rule  applies  in  cases  of  tenants  for  life  from  those  for  years."  But 
all  W3  can  gather  from  his  own  remarks,  and  the  substance  of  the 
cases  as  given  by  him,  is,  th  it  a  tenant  for  years  may  remove  even 
permanent  buildings  erected  for  purposes  of  agriculture  or  trade, 
whereas  a  tenant  for  life  miy  not  remove  "permanent  improvements 
annexed  to  the  freehold"  by  him,  citing  Austin  vs.  Stevens,  24  Maine, 
520. 

Mr.  Washburn  refers,  however,  in  this  connection,  to  the  case  of 
MaCaUoagh  vs.  Irvine^s  Ereoutors,  1  i  Penn.,  438,  from  which  we 
have  already  made  an  extract.  In  this  case  an  attempt  is  made  by 
the  court  to  distinguish  between  the  rights  of  tenants  for  life  and 
tenants  for  years  as  to  fixtures  in  the  form  of  buildings,  and  to 
give  a  reason  for  the  distinction.  Tenants  for  life  are  usually 
widows  or  dowresses,  or  husbands  as  tenants  by  curtesy,  or  devi- 
sees under  wills  with  remainder  to  children  or  other  blood  relations. 
The  persons  entitled  in  remainder,  in  such  cases,  are  ordinarily  those 
nearest  in  ties  of  affection  and  blood  to  the  tenant  of  the  life  estate. 
It  may  well  be  presumed,  as  between  such  parties,  that  improve- 
ments put  upon  the  property  by  the  life  tenant  are  not  designed 
for  the  temporary  use  of  such  tenants,  but  as  permanent  ameliora- 
tions. It  would  be  a  poor  encouragement  to  husbandry  in  the 
case  of  farms  in  the  country,  or  of  improvements  uf  realty  i" 
cities,  to  allow  the  tenants  for  life,  after  erecting  buildings  and 
enjoying  them  for  a  quarter  or  half  a  century,  to  remove  them  at 
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the  end  of  a  long  life,  and  leave  the  ground  naked,  but  as  valu- 
able 85  he  found  it.  "We  must  have  many  tenancies  for  life  in 
Pennsylvania/'  say  the  Court,  "by  will,  by  deed,  or  by  descent;  and 
if  the  tenant,  after  having  enjoyed  the  fruit  of  the  land  during, 
perhaps,  a  long  life,  may,  just  before  his  death,  strip  it  of  the 
fences  he  has  built,  and  the  house  and  barn  he  has  erected,  be- 
caase  the  advance  in  the  improvement  and  commerce  of  the  country 
would  leave  the  land  of  as  much  intrinsic  value  as  when  he  took 
possession,  and  convert  it  into  a  solitary  waste  for  the  winds  to  moan 
over,  the  tenant  of  a  new  generation  would  have  to  take  the  land  as 
it  was  a  generation  before,  and  commence  improving  de  novo" 

These  are  cogent  suggestions,  which  commend  themselves  to  our 
practical  good  sense.  The  absence  of  direct  authority  in  conflict 
upon  a  matter  of  such  every  day  occurrence,  is  also  a  weighty  con- 
sideration. It  may  be  taken,  therefore,  to  be  the  better  law,  that  a 
tenant  for  life,  or  his  representative,  is  not  entitled  to  remove  build- 
ings of  a  permanent  character ;  and  that  permanency  may  be  predi- 
cated of  all  buildings  which  appear,  either  by  the  intention  of  the 
party  erecting  them,  the  manner  of  attachment  to  the  soil,  or  the 
uses  to  which  they  are  put,  to  have  been  designed  as  additions  to 
the  freehold,  or  to  enhance  its  income  or  convenience. 

The  conclusions  to  be  deduced  from  the  authorities  may  be  thus 
enunciated : 

1.  The  general  rule  is,  that  everything  affixed  to  the  freehold 
passes  with  the  freehold,  and  that  the  rigor  of  this  rule  is  only  re- 
laxed in  exceptional  cases. 

2.  The  exceptions  to  the  rule  are  most  restricted  as  between  per- 
sonal representative  and  heir;  have  a  wider,  though  limited,  range 
between  tenant  for  life  and  remainder-man ;  and  are  most  liberally 
allowed  between  landlord  and  tenant. 

3.  An  exception  does  exist  in  favor  of  the  tenant,  as  between 
landlord  and  tenant,  in  the  case  of  buildings  erected  exclusively  or 
principally  for  the  purposes  of  trade,  or  in  the  nature  of  trade,  or 
out-buildings  not  attached  to  the  soil. 

4.  No  exception  exists,  as  between  such  parties,  where  the  build- 
ings are  erected  for  use  exclusively  or  principally  as  dwellings,  or 
with  a  view  to  the  beneficial  use  of  the  realty,  or  to  increase  the 
annual  income. 

5.  And  the  exceptions  are  of  a  more  "limited  range"  between 


248  Law  of  Fixtures^  in  the  Form  of  Buildings. 

tenant  for  life  and  remainder-man^  and  do  not  extend  to  buildings  of 
a  permanent  character,  and  intended  for  the  beneficial  use  and  en- 
joyment of  the  property. 

6.  And  the  recent  decisions  lay  little  stress,  in  any  of  these  cases, 
except  where  the  erection  is  obviously  a  mere  chattel,  upon  the  mode 
of  attachment  to  the  soil,  and  more  upon  the  relation  of  the  parties, 
the  intention  with  which  the  buildings  are  erected,  and  the  uses 
to  which  they  are  put, 

W.   F.   COOPEB. 
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The  legal  profession  holds  out  greater  allurements  than  any  other  to 
the  aspiring  youth  of  our  country.  Success  in  this  profession  prom- 
ises not  only  material  emolument,  but  influence,  distinction  and 
prominence  for  political  advancement  besides.  The  lawyers  are  our 
raling  class.  One  of  the  departments  of  government,  and  the  one 
which,  in  the  language  of  Lord  Bacon,  especially  comes  home  to  the 
business  and  bosom  of  the  citizen — the  judiciary — belongs  to  them 
exclusively.  The  entire  administration  of  justice  is  in  their  hands. 
And  their  profession  is  the  broad  avenue,  to  the  honors  of  the  other 
two  departments  of  government. 

Of  our  sixteen  Presidents,  all  except  Washington,  Harrison,  Tay- 
lor, Johnson  and  Grant,  studied  law.  All  the  rest  except  Madison 
and  Monroe,  practiced  law;  and  except  Jackson,  owed  their  careers 
indirectly  to  their  legal  studies,  which  brought  them  into  connection 
with  public  affairs.  Our  Heads  of  departments  have  generally  been 
lawyers.  So  have  most  of  our  State  Governors,  and  so,  notoriously, 
have  the  great  majority  of  our  legislators,  state  and  national,  so  that 
it  may  safely  be  affirmed  that  the  law  of  the  country — not  only  the 
application,  but  also  the  making  of  it — is  in  the  hands  of  the  legal 
profession. 

De  Tocqueville  regarded  the  lawyers  as  constituting  the  aristocracy 
of  America.  "In  America,"  said  he,  "there  are  no  nobles  or  literary 
men,  and  the  people  are  apt  to  mistiust  the  wealthy.  Lawyers  con- 
sequently, form  the  highest  political  class  and  the  most  cultivated 
circles  of  society.  *  *  *  If  I  were  asked  where  I  placed  the 
American  aristocracy,  I  should  without  hesitation,  reply  that  it  is  not 
composed  of  the  rich,  who  are  united  together  by  no  common  tie, 
but  that  it  occupies  the  Bench  and  the  Bar."  In  another  place  he 
says:  "As  the  lawyers  constitute  the  only  enlightened  class  which 
the  people  do  not  mistrust,  they  are  naturally  called  upon  to  occupy 
most  of  the  public  stations.  They  fill  the  Legislative  Assemblies; 
they  conduct  the  administration." 
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As  might  be  expected^  the  legal  profession  is  a  good  deal  over- 
stocked. Some  embraee  it  as  a  stepping-stone  to  political  life;  some 
on  account  of  its  social  respectability;  Many  become  lawyers  because 
their  fathers  or  relatives  are  such,  and  can  introduce  them  into  practice. 
And  some  college -educated  young  men  enroll  themselves  in  the  legal 
ranks  because,  having  no  capital  to  embark  with  in  any  business, 
and  shrinking  from  the  dull  routine  of  a  clerk's  existence,  they  see 
no  other  resource  except  a  profession,  and  law  appears  less  distaste- 
ful than  preaching,  or  teaching,  or  medicine.  To  this  illustrious  cat- 
egory belongs  the  writer. 

Last  summer,  being  struck  with  the  number  of  legal  signs  in  one 
of  the  large  eastern  cities,  we  inquired  of  a  very  intelligent  and 
observant  young  legal  friend,  how  many  of  these  signs  signified  sure 
enough  lawyers — men  who  actually  made  a  living  at  the  law.  He 
replied,  about  one-third.  An  older  lawyer,  who  hap{)ened  to  be  pres- 
ent, said  that  he  thought  about  one-half.  But  this  gentleman  shortly 
afterwards  leaving  the  room,  the  other  remarked  that  he  would  be 
apt  to  overstate  this  proportion,  as  he  had,  from  the  outset  of  bis 
career,  by  means  of  family  connections  among  bankers  and  mer- 
chants, succeeded  in  obtaining  a  good  practice,  and  his  associations 
had  been  among  the  more  prosperous  section  of  the  fraternity. 

Let  any  one  take  the  catalogue  of  the  Bar  in  any  city  and  frequent 
the  Courts,  and  he  will  probably  be  surprised  to  see  how  few  com- 
paratively of  the  priesthood  of  Themis  appear  to  officiate  at  her 
altars.  However,  the  conclusions  of  such  an  observer  would  stand 
in  need  of  some  correction.  For  a  good  deal  of  the  most  desirable 
sort  of  business  makes  little  stir  in  the  court-room.  Taking  judg- 
ments on  unlitigated  claims,  or  decrees  to  enforce  vendors'  liens,  or 
to  foreclose  mortgages  or  deeds  of  trust,  or  decrees,  looking  to  the 
laying  off  of  dower,  or  granting  partition,  etc., — all  this  may  be 
done  so  quietly  as  to  attract  little  or  no  notice,  but  the  noiseless  cur- 
rent does  not  fail  to  leave  its  deposit  in  the  professional  pocket.  And 
then  a  good  deal  of  business  is  done  by  Isiwyers  outside  of  the  court- 
room, such  as  making  collections  where  no  suit  is  brought,  compro- 
mising suits,  which  thus  never  get  tried,  drawing  wills,  conveyances, 
and  other  instruments,  investigating  titles  to  land,  etc., — all  of  which 
contributes  to  the  support  of  the  legal  host.  Still,  after  making 
every  allowance,  the  truth  remains,  that  a  very  large  proportion  of 
those  who  hang  out  legal  shingles,  fail  to  justify  the  wisdom  of  their 
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adoption  of  the  law  as  their  vocation.  It  may  be  sa'd  here,  as  it  has 
been  with  reference  to  another  class,  that  many  are  called,  but  few 
chosen.  That  is,  comparatively  few.  For  after  deducting  the  large 
body  of  merely  nominal  lawyers,  a  numerous  band  yet  remains 
behind. 

It  is  generally  supposed  that  almost  all  even  of  the  lawyers  who 
succeed,  have   to   undergo   a   preliminary   starvation   period.     But 
while  it  is  undoubtedly  true  that  very  few  at  the  commencement  of 
their  full-fledged  lawyer  existence  are  overwhelmed  with  business, 
yet  we  think  that  the  popular  idea  of  the  starvation  period  is  much 
exaggerated.     What  we  read  about  the  English  lawyers  has  contri- 
buted to  this.     But  in  England,  a  different  state  of  things  exists  from 
that  here.     There  the  profession  is  subdivided.     The  attorney  and 
the  counsellor  are  different  persons,  and  the  same  counsel  rarely 
practices  at  the  same  time  in  the  courts  of  law  and  equity.     And 
then,  there  are  conveyancers,  etc.,  who  confine  themselves  to  their 
respective  specialties.     Now  it  is  the  counsellor  who  has  had  to  walk 
through  the  valley  of  starvation  in  England.     The  explanation  of 
this  is  simple.     His  employment  had  to  come  through  the  attorneys. 
His  province  was  exclusively  in  the  higher  walks  of  the  profession, 
to  conduct  litigation  in  the  courts  and  sometimes  to  give  opinions. 
The  young  counsellor  would  not  often  be  called  upon  to  give  opinions, 
of  course;  and  until  he  could  inspire  the  attorneys,  a  shrewd  and 
cautious  class  of  judges,  with  confidence  in  his  possession  of  that 
assemblage  of  equalities  which  constitutes  the  able  nisiprius  advocate, 
iocluding  not  only  book-learning,  but  dexterity  in  the  practice  of  the 
courts,  quickness  of  apprehension,  self-possession,  sufficient  skill  in 
what  Dr.  Johnson  called  "the  quart  and  tierce  of  forensic  digladia- 
tion,"  knowledge  of  men,  tact,  etc.,  etc., — how  could  he  hope  to 
compete  with  veterans  of  proved  efficiency.     Some  of  these  qualities 
are  ordinarily  the  fruits  only  of  considerable  experience,  and  these 
would  not  be  apt  to  be  credited  to  the  neophyte.     Even  if  he  actually 
possessed  the  requisite  combination  of  gifts  and  acquirements,  it  took 
practice  to  show  this,  and  practice  he  could  only  hope  for  through  a 
reputation  itself  only  to  be  earned  by  practice.     A  vicious  circle  had 
to  be  surmounted.     Practice  was  necessary  to  obtain  practice.     And 
meantime  the  counsellor  was  debarred  from  resorting  to  any  part  of 
that  large  field  of  business  for  which  his  competence  would  have  been 
unquestionable,  because  this  was  the  exclusive  province  of  lower 


252  About  the  Profession  and  Practice  of  the  Law. 

grades  of  the  profession,  and  might  not  be  invaded  by  him.  Bat  in 
America,  without  losing  caste,  the  lawyer  may  do  anything  which  in 
England  only  the  attorney  or  conveyancer,  or  special  pleader,  was 
liable  to  be  called  upon  to  do.  And  then,  here  the  lawyer  comes  into 
direct  contact  with  the  client,  and  not,  as  in  England,  through  an 
attorney,  a  lawyer  of  lower  grade ;  and  thus  the  business  proper  of 
the  counsellor  is  in  the  hands  of  less  critical  judges,  and  is  more 
rashly  bestowed.  So  that  in  America,  a  lawyer  does  not  have  to 
linger  unemployed  anything  like  so  long  as  in  England. 

We  believe  that  almost  anywhere  in  the  United  States  a  young 
man  of  good  education,  who  applies  himself  energetically  to  the  law, 
with  a  determination  to  succeed,  may,  provided  his  character  is  un- 
exceptionable, and  his  manners  and  address  ordinarily  pleasing,  con- 
trive to  support  himself  with  economy  almost  from  the  very  outset 
of  his  admission  to  the  Bar.  Older  lawyers  would  generally  be  glad 
to  get  rid  of,  by  turning  over  to  him,  with  a  division  of  fees,  a  good 
deal  of  the  cheaper  and  more  troublesome  busine??s  hanging  heavily 
upon  their  hands,  as  well  as  to  obtain  his  assistance  in  much  of  the 
drudgery  incidental  to  the  more  desirable  part  of  their  practice,— 
such  as  taking  depositions,  looking  up  proof,  making  searches  among 
records,  etc.,  etc.  Our  young  practitioner  would  have  to  make  it 
clear  that  he  would  work, — would  conscientiously  do  **up  to  the  very 
handle,^^  to  use  a  slang  expression,  whatever  he  undertook.  But  his 
reputation  in  this  respect  once  established,  our  word  for  it,  at  least 
his  bread  and  butter  would  be  safe.  And  if  he  was  competent  for 
higher  service,  he  would  not  be  long  in  emerging  into  a  higher  pro- 
fessional stratum. 

But  many  young  lawyers  are  unwilling  to  apply  themselves,  at 
first,  to  the  dregs  of  practice.  They  have  adopted  the  law  as  a  gen- 
tlemanly calling.  They  want  to  enjoy  at  once  the  prestige  of  the 
profession;  to  appear  in  the  public  eye;  to  act  as  counsellors,  and  to 
flourish  in  damage  suits  and  criminal  trials.  Many  of  them  interebi 
themselves  too  early  in  politics,  the  Delilah  of  lawyers.  In  a  word 
they  are  amateurs,  and  amateurs  never  succeed.  It  is  not  only  the 
kingdom  of  heaven  which  must  be  taken  by  violence,— that  is,  by 
vehement,  ardent  pursuit.  The  law  is  well  worthy  of  this.  It  is  for 
those  who  by  natural  fitness  and  by  acquirements  and  capacity  for 
labor  and  perseverance,  are  qualified  for  success,  upon  the  whole  an 
attractive  calling.     "Unless,"  said  Rufus  Choate,  "one  takes  hold  of 
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the  law  with  determination  to  be  a  great  lawyer,  it's  a  poor  concern 
and  uninteresting;  but  a  love  of  it  may  b(5  begotten.  After  master- 
ing its  rudiments,  it  is,  with  all  its  rewards,  as  interesting  and  at- 
tractive as  any  other  department  of  serious,  laborious  thought."  As 
to  the  number  of  its  votaries,  it  must  be  remembered  that  while  the 
basement  of  the  professional  edifice  is  crowded,  and  even  the  next 
floor  is  pretty  full,  yet,  in  the  language  of  Daniel  Webster,  "There 
in  a  plenty  of  room  in  the  upper  story .''  And  the  prizes  there 
stored  are  surelv  sufficient  to  stimulate  all  the  ambition  of  the  most 
aspiring. 

We  have  some  advice  to  offer  to  young  men  who  wish  to  become 
lawyers.  We  must  insist  upon,  at  least,  a  good  solid  English  edu- 
cation as  a  preliminary  basis.  A  little  Latin,  though  not  absolutely 
necessary,  may  yet  be  considered  as  "necessary  and  proper,"  in  the 
liberal,  constitutional  sense  of  these  words,  seeing  that  in  our  mother 
country  the  law  ooce  spoke  in  Latin,  and  much  of  its  terminology 
and  many  of  its  most  pithy  maxims  are  still  in  that  tongue;  though 
it  is  such  Latin  as  would  undoubtedly  have  made  Quioctilian  stare 
and  gasp,  and  have  plunged  Cicero  into  as  deep  despair  of  fathoming 
its  full  significance,  as  Sir  Thomas  Moore's  law  Latin  thesis  did  that 
continental,  George  Francis  Train,  who  challenged  him  to  dispute 
upon  any  question  which  he  himself  might  propound.  We  would 
especially  insist  upon  a  thorough  mathematical  drilling,  at  least  as 
far  as  through  Euclid,  <ir  some  equivalent  geometrical  treatise.  No 
other  exercise  of  the  logical  faculty  is  at  all  comparable  with  a  course 
of  geometry.  Geometry  is  the  purest  system  of  applied  logic.  Plato 
had  inscribed  over  the  door  of  the  Academy:  "Let  no  one  unskilled 
in  geometry  enter  here*"  We  would  urge  the  student  also  to  master 
some  good  hand-book  of  logic.  Whately's  will  answer.  And  let 
Wm,  if  possible,  read,  at  least  Sir  William  Hamilton's  Lectures  upon 
metaphysics.  And  we  would  strongly  recommend  to  him  the  logic 
of  John  Stuart  Mill.  This  is  one  of  the  greatest  of  the  products  of 
Ijiglish  thought.  Mr.  Mill  takes  an  extensive  view  of  the  province 
of  logic.  He  regards  it  as  the  science  of  inference;  as  concerned  with 
the  relevancy  and  sufficiency  of  evidence  in  every 'department  of 
knowledge,  and  with  the  auxiliary  matters  of  definition,  division, 
classification,  etc.,  as  well  as  the  syllogistic  process. 

The  mental  training  imparted  by  the  study  of  metaphysics  and 
logi(^  and  that  perfect  system  of  applied  logic,  geometry,  results  in 

VOL.  I.,  NO.  II. — 5. 


254  AborU  the  Profession  and  Practice  of  the  Late. 

tlie  faculty  of  splitting  one's  matter  into  distinct,  clearly  conceived, 
propositions;  of  building  up  these  into  a  well-compacted  argument; 
and  of  analyzing  with  facility  the  argument  of  an  opponent  into  its 
component  implied  propositions,  and  detecting,  as  with  the  touch  of 
an  IthuriePs  spear,  whatever  fallacies  may  have  heen  deftly  inter- 
woven into  the  tissue.  In  other  words,  it  develops  the  faculties  of 
analysis  and  synthesis.  Metaphysics  investigates  analytically  the  pri- 
mal elements  of  thought.  Logic  elucidates  the  laws  governing  the 
mind  in  drawing  conclusions  from  data.  And  geometry  is  the  best 
gymnastics  of  ratiocination. 

These  subsidiary  studies  are  invaluable  to  the  lawyer,  so  large  a 
portion  of  whose  function  is  to  show  the  sufficiency  or  insuflBciency 
of  reasoning  and  evidence  to  establish  conclusions.  We  speak  from 
our  own  experience,  of  their  power  to  augment  the  natural  strength 
of  the  faculties  concerned  in  this  task.  The  man  who  has  made 
these  studies  will  always  be  firmly  conscious  of  superiority  over  hire 
who  has  not,  unless  the  latter  makes  up  the  difference  by  larger  nat- 
ural gifts.  Of  course,  no  sort  of  training  can  ecjualize  a  mind  of 
inferior  order  with  one  of  a  higher  order. 

We  would  advise  our  young  friend,  if  possible,  to  attend  a  law 
school.  There,  being  in  a  class  with  others,  his  emulation  would  be 
excited;  he  would  be  stimulated  to  read  more  closely,  knowing  that 
his  proficiency  was  to  be  tested  in  the  recitation-room;  and  then,  in 
the  quiet  seclusion  of  a  law  school,  he  would  be  exempt  from  every 
thing  calculated  to  divert  his  mind  from  his  studies.  And  these  are 
helps  which  it  would  not  be  wise  to  forego  voluntarily. 

The  mind  is  so  constituted  that  in  a  short  period  of  exclusive,  ab- 
sorbing application  far  more  progress  may  be  made  in  any  study 
than  in  a  very  much  longer  time  where  other  subjects  come  in  for  a 
share  of  attention;  and  this,  even  though  the  hours  of  application 
throughout  the  longer  time  far  exceed,  in  the  aggregate,  the  period 
of  exclusive  application.  In  a  quarter  of  an  hour  a  man  might  com- 
mit to  memory  a  poem  which  he  might  read  once  every  day  for  a 
year  or  longer  without  committing.  In  ten  minutes  of  earnest  ap- 
plication a  proposition  in  geometry  may  be  mastered  which  could 
not  be  mastered  by  going  over  it,  with  half  the  mental  stress,  for  a 
much  longer  time.  An  intense  heat  makes  an  impression  in  a  few 
moments  which  a  less  degree  would  never  make  at  all.  And  where 
a  subject  is  extensive,  and  in  order  to  make  further  progress,  that 
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which  has  already  been  made  must  be  firmly  held,  the  necessity  of 
keeping  the  mind  saturated  with  it  until  it  has  been  fully  compre- 
hended is  apparent.  A  legal  friend  in  Baltimore  once  related  to  us 
his  experience  in  studying  German.  He  said  that  when  he  com- 
menced he  gave  to  it  the  un intermitting  devotion  of  six  weeks.  His 
mind  became  wholly  absorbed  in  it.  German  words,  to  use  his  own 
expression,  would  churn  up  and  down  in  his  memory.  Afterwards, 
for  several  years,  he  studied  the  language  for  a  portion  of  every  day, 
the  aggregate  time  given  to  it  being  much  more  than  the  first  period 
of  exclusive  application.  But  he  said  he  made  more  real  progress  in 
the  first  six  weeks  than  throughout  all  the  subsequent  time.  Now, 
at  the  kiw  school  the  student  may  bestow  a  continuous,  uninterrupt- 
ed attention  to  legal  studies  which  would  hardly  be  possible  else- 
where. 

Moreover,  at  a  law  school  he  is  most  likely  to  become  thoroughly 
groanded  in  the  fundamental  principles  of  the  law  considered  as  a 
science,  and  to  acquire  the  habit  of  taking  a  scientific  view  of  legal 
questions,  the  want  of  which,  by  the  way,  is  a  defect  in  some  lawyers 
whose  abilities  we  regard  with  the  highest  admiration,  leading  them 
to  rely  unduly  on  mere  case-hunting. 

The  tendency  to  lean  too  much  upon  precedent  is  the  special 
weakness  of  the  legal  mind  in  England  and  America.  De  Tocque- 
ville  was  struck  with  this.  "  The  English  and  American  lawyer," 
said  he,  "investigate  what  has  been  done.  The  French  advocate 
inquires  what  should  have  been  done.  The  former  produces  prec- 
edents; the  latter  reasons.  A  French  observer  is  surprised  to  hear 
how  often  an  English  and  American  lawyer  quotes  the  opinions 
of  others,  and  how  little  he  alludes  to  his  own.  The  reverae  occurs 
in  France.  There  the  most  trifling  litigation  is  never  conducted 
without  the  introduction  of  an  entire  system  of  ideas  peculiar  to  the 
counsel  employed,  and  the  fundamental  principles  of  law  are  discussed 
in  order  to  obtain  a  perch  of  land  by  the  decision  of  the  court.  This 
abnegation  of  his  own  opinion  and  implicit  deference  to  the  opinions 
of  his  forefathers,  common  to  the  English  and  American  lawyer,  this 
subjection  of  thought  which  he  is  obliged  to  profess,  necessarily  gives 
him  more  timid  habits  and  more  sluggish  inclinations  in  England 
and  America,  than  in  France.^' 

We  can  not  but  remark  that,  had  De  Tocqueville  been  conversant 
with  the  courts  of  Tennessee,  he  would  frequently  have  encountered 
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the  introduction  of  a  system  of  ideas  altogether  peculiar  to  the  counsel 
employed. 

We  think  that,  upon  the  whole,  the  certainty  of  the  jurisprudence 
is  to  be  preferred,  which  pays  due  regard  to  the  maxim  of  ^*stare 
decisis  J'  But  this  only  exacts  conformity  with  the  decisions  of  one's 
own  State^  except  where  the  ultimate  decision  lies  with  the  Supreme 
Court  of  the  United  States,  and  conformity  here  with  the  decis- 
ions of  that  tribunal.  The  decisions  of  other  States  should  be 
deferred  to  just  in  proportion  to  their  intrinsic  merits.  But  they 
are  usually  submitted  to  as  authorities  by  our  judges.  Now,  the 
best  corrective  of  this  disposition  to  lay  too  much  stress  upon  mere 
precedents,  which  is  our  lues  legalis,  is  a  thorough  grounding  in  the 
principles  of  the  law. 

Of  course,  we  do  not  expect  the  student,  while  engaged  in  his 
preparation  for  the  Bar,  to  read  nbsolutely  nothing  but  law.  But  he 
had  better  read  nothing  calculated  to  introduce  into  his  mind  a  dif- 
ferent order  of  ideas.  I^et  him  recreate  with  the  constitutional 
history  of  England  and  the  politi'Cal  history  of  his  own  country. 
At  odd  moments  he  may  refresh  his  logic  and  metaphysics.  Tne 
lives  of  great  lawyers  will  be  entertaining  and  instructive.  There 
are  CampbelPs  lives  of  the  Lord  Chancellors  and  the  Chief  Justices 
of  England;  Kennedy's  Life  of  Wirt;  Wheaton's  Life  of  Pinkney; 
the  Life  of  Chief  Justice  Parker,  by  his  son ;  the  Life  of  Rufus 
Choate ;  Memorials  of  the  Early  Lives  and  doings  of  Great  Lawyers, 
by  Brightwell;  and  Jeaffreson's  Book  about  Lawyers.  Parker's 
Reminiscences  of  Choate;  Washburn's  Lectures  on  the  Study  and 
Practice  of  <  he  Law ;  Sharswood's  Legal  Ethics ;  and  Elam  on  Facts, 
are  well  worthy  of  careful  perusal. 

But  every  young  man  who  wishes  to  become  a  lawyer,  can  not 
attend  a  law  j9c1>oo1.  And  many  are  so  circumstanced  that  they 
must  rely  upon  whatever  calling  they  embrace  for  a  support,  and 
must  hope  to  make  their  principal  acquisitions  after  they  have  begun 
tp  practice  the  calling.  What  must  this  class  read  ?  We  think  that 
we  can  give  them  proiitable  advice.  We  address  ourselves  chiefly  to 
those  intending  to  practice  in  our  own  State  of  Tennessee,  of  course. 
And  we  do  not  propose  to  imitate  those  advisers  whose  principal  aim 
is  partly,  and  perhaps  mainly,  to  gain  credit  for  learning  by  laying 
down  a  vast  course  of  reading,  such  as  they  themselves  never  even 
dreamed  of  making.     Our  design  is  merely  to  give  to  the  beginner 
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the  benfit  of  our  knowledge  of  books  and  our  experience,  as  to  how 
with  the  least  possible  expenditure  of  time  and  study  he  may  qualify 
himself  to  commence  to  practice  law. 

First,  then,  let  him  read  Walker's  American  Law.     This  is  one 
of  the  best  first  books  ever  written  upon  any  subject.      Let  this  be 
re-read  until  the  student  has  completely  mastered  it.     And  just  here 
let  us  quote  a  few  words  of  wisdom  from  Judge  Sharswood :     *'iVori 
muba  sed  muliumy  id  the  cardinal  maxim  by  which  the  student  of  law 
should  be  governed  in  his  readings  at  the  commencement  of  his 
studies-    Repetition,  repetition,  repetition."     Let  not  the  student  be 
in  a  hurry  to   get  over   many   pages.     Remember  Lord   Eldon's 
motto:    "iStrf  cUo  si  sat  bene.''     And  Lord  Hale's,  which  he  had 
graven  on  the  head  of  his  cane:     "Festina  lente.''     Progress  is  to  be 
counted,  not  by  pages  turned  over, ^ but  by  knowledge  transferred  to 
the  brain.     Having  thoroughly  mastered  Walker,  then  read,  mark 
and  inwardly   digest   Caruthers's    History   of   a    Law-Suit.     This 
is  a  bible  of  practice  in  Tennessee.     Then  read  Kent's  Commentaries. 
Of  these,  read  that  part  of  the  first  volume  which  treats  of  the  juris- 
prudence of  the  Union,  with  the  utmost  care.     And  read  very  thor- 
oughly the  fourth  volume.     We  know  of  no  substitute  for  these  two 
volumes  of  Kent.     The  first  volume  contains  a  masterly  compend  of 
the  law  of  nations  and  the  jurisprudence  of  the  Union,  and   the 
fourth  volume,  of  the  law  of  real  estate.     The  other  two  volumes 
treat  of  subjects  discussed  in  other  books,  which  will  be  mentioned. 
Kent,  with  all  his  merits  is,  it  must  be  confessed,  a  very  arid  sort  of 
writer.     There  is  one  chapter  in  the  fourth  volume  where  be  under- 
takes to  explain  the  law  of  attendant  terms,  which  chapter  Professor 
Greene,  of  the  Lebanon  Law  School,  required  the  writer's  class  to 
read,  but  warned  them  against  the  delusion  of  expecting  to  under- 
stand any  of  it.     We  remember  that  we  smiled  presumptously  at  the 
idea  of  our  not  being  able  to  understand  anything  written  by  old 
Kent  in   plain    English;    but   we    also    remember    that  'the  next 
day  our  notions  of  attendant  terms  were  not  by  any  jneans  superflu- 
ously distinct.     Next  in  order,  let  the  student  read  Bishop's  Criminal 
Law.    The  first  volume  of  this  work  is  a  remarkable  book,  written  in 
the  true  scientific  spirit,  and  abounding  in  general  principles.     Next, 
let  him  take  up  Stephens  on  Pleading,  and  then  Greenleaf  on  Evi- 
dence. First  Greenleaf  must  be  so  digested  that  the  student  will  have 
it  at  his  tongue's  end ;  for  this  sort  of  law  be  must  always  use  ofi^hand. 
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Pleading,  practice  and  evidence  are  very  nearly  connected.  Form- 
erly the  technical  law  of  pleading  cut  a  great  figure  in  the  equipment 
of  a  lawyer.  But  the  case  is  now  very  different  All  the  technical- 
ities have  been  abolished  and  unlimited  amendments  are  allowed.  It 
will  now  suffice  for  the  pleadings  at  law  to  state  in  plain  language  the 
ultimate  facts  which  being  established  sustain  the  case.  These 
facts  in  a  valid  case  are  merely  the  summary  of  the  evidence,  which 
consists  of  the  details  of  fact  composing  ultimate  facts  which 
constitute  the  case.  Practice  deals  with  the  steps  necessary  to 
bring  about  the  action  of  the  tribunal  upon  the  pleadings  and 
evidence,  and  those  necessary  to  secure  the  enforcement  of  the  judg- 
ment. Next,  let  Parsons  on  Contracts  be  read.  The  student  may 
then  take  up  Adams's  Equity.  This  is  the  best  work  upon  equity 
jurisprudence  to  be  used  as  a  legal  institute.  It  begins  by  giving  a 
clear  and  comprehensive  outline  of  the  subject,  and  then  proceeds  to 
take  up  each  separate  head, — the  philosophical  manner  of  treatment 
for  the  student.  Some  work  upon  equity  pleading  should  be  read 
next — and  we  know  of  none  better  than  Story's — though  technical 
rules  of  pleading  cut  very  little  figure  in  the  administration  of  equity. 
We  think  that  it  would  be  a  great  improvement  in  the  law  of  remedy 
to  apply  the  forms  of  practice  in  equity  or  admiralty,  with  some 
slight  modifications,  to  every  controversy;  the  plaintiff  stating  upon 
oath,  in  plain  English,  what  grounds  of  complaint  he  relies  upon, 
and  the  defendant  in  the  same  manner,  stating  in  reply,  the  precise 
grounds  of  his  defence,  with  leave  to  the  plaintiff  to  amend,  if  nec- 
essary to  meet  any  allegations  of  the  answer  not  anticipated ;  every- 
thing not  denied  to  be  taken  as  admitted,  and  the  probata  confined 
to  the  allegata:  proper  references  to  be  had,  and  the  judgment  to 
adjust  itself  to  the  nature  of  the  case,  with  an  appeal  upon  the  facts 
to  the  court  of  errors.  We  would  also,  abolish  the  jury,  and  have 
law  and  equity  administered  by  the  same  tribunals. 

Let  the  student  now  read  Conkling's  Treatise,  in  order  to  learu 
the  practice  of  the  United  States  courts,  and  Story  on  the  Constitu- 
tion, for  constitutional  law;  and  then,  after  looking  through  the  Code 
of  the  state,  he  may  venture  to  hang  out  his  shingle.  If  he  under- 
takes to  practice  in  a  sea-port  town  in  any  state,  he  should  read,  in 
addition  to  the  books  above  mentioned.  Parsons  on  Maritime  Law, 
and  Conkling's  Admiralty  Practice ;  and  he  may  occasionally,  even 
in  Tennessee,  have  use  for  admiralty  law.    Suits  in  admiralty  are 
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common,  we  believe,  in  the  United  States  district  court  at  Memphis, 
and  we  have  known  of  theif  being  brought  at  Nashville,  and  indeed 
we  have  brought  them  ourself. 

The  whole  edifice  of  the  law  has  now  been  traversed;  not  minutely, 
but  every  apartment  has  been  looked  into,  and  the  clew  obtained  for 
further  researches.  But  let  not  our  young  lawyerling  be  so  absurd 
as  to  imagine  for  a  fraction  of  a  moment  that  he  is  a  lawyer.  And 
we  address  the  same  injunction  to  the  law-school  graduate.  Either 
has  just  entered  upon  the  threshold  of  legal  knowledge.  For  of  the 
substance  of  what  he  has  read  he  has  incorporated  into  the  texture  of 
his  own  mind  only  a  small  portion.  His  legal  notions  are  necessari- 
ly very  general.  Yet  he  has  formed  the  groundwork  of  a  legal 
mind.  He  knows  enough  to  raise  the  points  of  a  reasonably  simple 
law  suit;  and  he  knows  how  to  search  for  fuller  knowledge. 

Now  let  our  neophyte  provide  himself  with  the  reports  of  his  own 
state,  and  the  digest  of  them.  (The  altogether  admirable  edition  of 
a  portion  of  the  Tennessee  reports,  by  Judge  W.  F.  Cooper,  will, 
we  hope,  soon  be  completed.)  He  will,  of  course,  procure,  as  soon 
as  he  can,  a  reasonable  complement  of  standard  text-books.  And 
now  he  should  form  for  himself  a  plan  of  study,  and  adhere  to  it  re- 
ligiously, for  the  next  several  years  at  least.  This  is  perhaps  the 
turning  point  of  his  career.  Tlie  habits  he  will  form  within  the  first 
year  or  two  after  he  cnmes  to  the  Bar  Avill  probably  determine 
whether  he  is  to  rise  to  the  top  of  his  profession,  or  to  remain  upon 
the  flat  plain  of  mediocrity  all  his  days.  We  once  heard  Judge  Tur- 
ney,  of  our  present  supreme  court,  in  commending  a  young  lawyer  of 
East  Tennessee,  lay  great  stress  upon  his  having  started  aright. 
The  remark  impressed  us.  It  emanated  from  an  insight  into  the 
great  importance  of  what  we  are  endeavoring  to  emphasize. 

It  is  natural  for  a  young  lawyer  to  desire  to  obtain  as  much  business 
as  possible.  But  the  worst  misfortune  which  could  befall  him  pro- 
fessionally would  be  to  obtain  so  much  of  the  class  of  business 
which  is  likely  to  be  bestowed  upon  young  lawyers  as  to  have  no 
time  for  study  and  reflection.  Once  let  him  become  immersed  in 
this  sort  of  business,  and  lose  the  habit  of  study,  and  the  chances  are 
heavily  against  his  rising  in  his  profession.  A  youthful  epistle  of 
Daniel  Webster  occurs  to  us  in  this  connection.  "Study,"  writes  he, 
to  his  friend  Bingham,  "is  the  grand  requisite  for  a  lawyer.  Men 
JBay  be  born  poets  and  leap  from  their  cradles  painters;    nature  may 
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have  made  them  musicians  and  called  on  them  only  to  exercise  and 
not  to  acquire  ability;  but  law  is  artificial.  It  is  a  human  science  to 
be  learned,  not  inspired.  Let  there  be  a  genius  for  whom  nature 
has  done  so  much  as  apparently  to  have  left  nothing  for  application, 
yet  to  make  a  lawyer  application  must  do  as  much  as  if  Nature  had 
done  nothing.  The  evil  is  that  an  accursed  thirst  for  money  violates 
everything.  We  can  not  study  because  we  must  petifog.  We  learn 
the  low  recourses  of  attorneyism  when  we  should  learn  the  concep- 
tions, and  the  reasonings,  and  the  opinions  of  Cicero  and  Murray." 

Mr.  Curtis  inform  us,  in  his  biography,  that  the  writer  of  these 
lines,  during  the  outset  of  his  professional  life,  with  energy  continued 
^'to  resist  the  influence  of  that  kind  of  practice  in  which  most  young 
men  must  begin  their  professional  life/'  and  labored  "to  make  him- 
self a  real  lawyer.*' 

As  to  what  should  be  now  read,  our  advice  is  first  of  all  the  re- 
ports of  the  practitioner's  own  state,  straight  through.  By  achieving 
some  fifty  pages  of  solid  reading  daily,  the  entire  series  of  Tennessee 
reports  may  be  dispatched  in  no  very  great  while.  For  the  briefs 
of  counsel  may  be  passed  over,  and  cases  where  the  controversy  was 
merely  of  fact  may  be  gone  over  rapidly;  and  those  where  leading 
cases  are  merely  referred  to  and  reaffirmed  may  be  simply  recognized. 
But  where  conclusions  are  reasoned  out  and  new  points  settled,  or 
authorities  carefully  reviewed,  these  decisions  should,  in  the  language 
of  Lord  Bacon,  be  "thoroughly  chewed  and  digested." 

Senator  Carpenter,  in  a  recent  lecture  to  the  law-graduates  of 
Columbia  College,  advised  the  selection  of  some  great  judge  whose 
opinions  should  be  thoroughly  studied,  and  the  mind  of  the  student 
formed  upon  them  as  far  as  possible,  designating  Chief  Justice  Mar- 
shall as  his  preference,  We  would  add,  the  opinions  of  Chancellor 
Kent,  in  Johnson's  Chancery  Reports;  those  of  Chief  Justice  Am- 
brose Spencer,  of  New  York;  and  those  of  Judge  Gaston  of  North 
Carolina.  Chief  Justice  Parsons,  of  Massachusetts,  and  Chief  Justice 
Gibson  of  Pennsylvania,  arc  also  among  the  most  distinguished  of 
our  jurists. 

We  would  advise  the  young  lawyer,  at  some  time  or  other,  to  read 
Blackstone.  We  do  not  think  that  much  benefit  is  now  to  be  de- 
rived from  this  author;  but  he  enjoys  the  reputation  of  a  legal  clas- 
sic, and  the  Commentaries  are  easy  reading,  and  they  are  written  in 
a  pleasant,  flowing  style.     Formerly,  every  law  student  had  to  mas?- 
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ter  Blackstone  as  a  first  book.  We  make  bold  to  ^ay  that  Walker's 
American  Law  is  an  infinitely  preferable  one  now.  It  used  to  be 
the  fashion  to  go  into  ecstacies  over  Blackstone.  Of  late  he  has 
come  in  for  his  share  of  dispraise  and  disparagement.  The  learned 
Mr.  Austin,  in  his  "Jurisprudence/'  uses  the  following  language  re- 
specting him:  "The  method  observed  by  Blackstone  in  his  far  too- 
celebrated  Commentaries,  is  a  slavish  and  blundering  copy  of  the  very 
imperfect  method  which  Hall  delineates  roughly  in  his  short  and  un- 
finished Analysis.  From  the  outset  to  the  end  of  his  Commentaries, 
he  blindly  adopts  the  mistakes  of  his  rude  and  compendious  model, 
missing  invariably,  with  a  nice  and  surprising  infelicity,  the  preg- 
nant but  obscure  suggestions  which  it  proffered  to  his  attention,  and 
which  would  have  guided  a  discerning  and  attentive  writer  to  an  ar- 
rangement comparatively  just.  Neither  is  the  general  conception 
nor  in  the  detail  of  his  book  is  there  a  single  particle  of  original  and 
discriminating  thought.  He  had  read  somewhat,  though  far  less 
than  is  commonly  believed;  but  he  had  swallowed  the  matter  of  his 
reading,  without  choice  and  without  rumination.  He  owed  the 
popularity  of  his  book  to  a  paltry  but  effectual  artifice,  and  to  a  poor 
superficial  merit.  He  truckled  to  the  sinister  interests  and  to  the 
mischievous  prejudices  of  power;  and  he  flattered  the  overweeening 
conceit  of  their  national  or  peculiar  institutions  which  was  then  de- 
voutly entertained  by  the  body  of  the  English  people,  though  now  it 
is  happily  vanishing  before  the  advancement  of  reason.  And  to  this 
paltry  but  effectual  artifice  he  added  the  allurement  of  a  style  which 
is  fitted  to  tickle  the  ear,  though  it  never,  or  rarely,  satisfies  a  severe 
and  masculine  taste.  For  that  rhetorical  and  prattling  manner  of 
his  is  not  the  manner  which  suited  the  matter  in  hand.  It  is  not  the 
manner  of  those  classical  Roman  jurists  who  are  always  models  of  ex- 
pression, though  their  meaning  be  never  so  faulty.  It  differs  from 
their  unaffected  yet  apt  and  nervous  style,  as  the  tawdry  and  flimsy 
dress  of  a  milliner's  doll  from  the  graceful  and  imposing  nakedness 
of  a  Grecian  statue."  We  must  frankly  confess  that  we  take  pleas- 
ure in  every  kick  which  Profe&sor  Austin  bestows  upon  his  coun- 
tryman, the  old  humbug  of  the  Commentaries,  with  his  sentimental, 
rose-colored  puffs  of  English  law.  He  always  did  turn  our  stomach. 
Yet,  as  we  have  remarked,  he  is  generally  regarded  as  a  legal  lumi- 
nary, and  we  would  advise  the  student  to  read  him.  As  to  Coke,  no- 
body would  now  think  of  puzzling  with  him.     Most  of  the  law  to 
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be  there  found  has  little  application  now  in  any  of  the  United  States. 
Lord  Mansfield  entertained  a  contemptuous  opinion  of  the  old  fel- 
low, with  his  crotchets  and  quaint  conceits.  Mr.  Pinkney  used  fo 
say  that  himself  and  Chief  Justice  Parsons  of  Massachusetts  were  the 
only  two  men  in  America  who  had  mastered  Coke  Lyttleton;  which, 
if  true,  or  if  even  probable,  would  seem  to  show  that  the  feat  was 
one  more  remarkable  than  necessary  or  useful.  The  student  should 
become  familiar  with  those  at  least  of  the  decisions  of  the  Supreme 
Court  of  the  United  States  which  involve  questions  of  national  juris- 
prudence, in  which  the  lawyers  of  every  State  are  equally  in- 
terested. 

But  it  requires  more  than  law  knowledge  to  make  a  successful 
lawyer:  and  this  requisite  addition  is  not  to  be  found  in  any  l)ook 
extant  with  which  we  are  acquainted.  This  is,  we  have  often 
thought,  somewhat  to  be  wondered  at.  For  while  in  some  things 
dexterity  can  only  be  acquired  by  practice,  yet  it  can  not  be  doubted 
that  a  great  deal  of  the  experience  of  an  old  practitioner  of  law  might 
be  by  him  imparted  to  the  docile  and  intelligent  neophyte;  and,  of 
course,  this  might  be  done  through  the  medium  of  a  well-wrilteu 
book.  It  is  a  great  mistake  to  suppose  that  what  is  termed  ^^practi- 
cal^'  knowledge  can  not  by  conveyed,  like  other  knowledge,  by  means 
of  a  book.  Hear  one  of  the  most  commonsensical,  as  well  as  one  of 
the  greatest  of  human  intellects, — *'broad-browed  Verulam,  the  first 
of  them  that  know," — upon  this  subject: 

"The  wisdom  touching  negotiation  or  business  hath  not  hitherto 
been  collected  into  writing,  to  the  great  derogation  of  learning  and 
the  profession  of  learning  *  *  *  *  For  the  wisdom  of  business 
wherein  man's  life  is  most  conversant,  there  be  no  books  of  it,  except 
some  few  scattered  advertisements  that  have  no  proportion  to  the 
magnitude  of  this  subject.  For  if  books  were  written  of  this,  as  of 
the  other,  I  doubt  not  but  learned  men,  with  mean  experience,  would 
far  excel  men  of  long  experience  without  learning,  and  out-shoot 
them  with  their  own  bow." 

We  will  only  venture  upon  a  few  suggestions  to  the  young  lawyer- 
ling  raw  and  green,  and  those  of  a  very  plain  character.  And  first, 
we  say,  be  systematic  in  your  business.  Procure  a  claim-book,  a 
letter-book,  an  adhesive  file  for  letters  received,  a  copying-press,  a 
bank-book,  a  check-book  and  a  receipt  book.  Immediately  upon 
receiving  a  claim  for  suit,  receipt  for  it,  and  then  enter  it  in  your 
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claim-book  in  full.  Copy  every  letter  you  write  of  any  sort  of  im- 
portance, especially  letters  remitting  money  and  making  explanations. 
File  immediately  in  your  adhesive  file  every  letter  received.  Keep 
these  three  books  well  indexed.  Remit  money  immediately  upon 
collection.  It  is  well  to  make  all  your  payments  of  money  to  home 
clients  by  checks  to  their  order,retaining  memoranda  on  the  stubs  of 
the  check-book.  If  the  receipts  should  then  be  mislaid,  the  checks 
indorsed  by  them  will  answer  as  receipts.  Take  receipts  in  your 
receipt-book.  When  necessary,  tear  ofl'  the  blank  form  from  the 
receipt-book  to  send  away,  and  when  it  has  been  filled  up  and  signed 
and  returned,  paste  it  neatly  back  upon  the  stub  with  roucillage. 

These  may  seem  like  small  matters;  so  they  are  unless  you  neglect 
them.  Answer  business  letters  promptly.  Don't  go  security  for 
costs  for  your  clients,  except  where  absolutely  necessary.  Before 
you  bring  a  suit,  obtain  a  clear  idea  of  what  points  must  be  estab- 
lished to  maintain  it,  and  by  what  evidence  you  are  to  establish  them. 
Draw  your  declaration,  when  you  bring  the  suit,  while  the  case  is 
fresh  in  your  mind,  and  file  it  when  your  writ  is  issued.  Set  out  the 
facta  in  the  declaration,  unless  for  some  reason  this  would  be  impol- 
itic, at  length ;  so  that  by  hearing  it  read  the  jury  will  see  what  your 
case  is,  and  generally  add  the  common  counts.  When  defending, 
plead  the  general  issue  in  addition  to  whatever  special  matter 
of  defense  you  may  have.  Don't  talk  about  your  law-suits, 
so  as  to  show  your  hand.  Do  all  you  can  honorably  to  ascertain 
upon  what  the  other  side  relies.  If  possible,  always  confer  with 
your  witnesses  before  the  trial.  In  important  cases  take  down  their 
testimony  before  hand.  Then  eliminate  what  is  irrelevant,  and 
frame  written  questions  covering  what  is  material.  Then,  if  possi- 
ble, see  the  witnesses  again,  and  read  your  questions  to  them,  and  see 
that  they  understand  how  much  of  what  they  know  to  deliver  in 
reply  to  each  question.  The  object  of  this  is  that  the  witnesses  when 
on  the  stand  may  answer  with  readiness,  and  responsively  to  the 
(lueslions  asked,  without  hesitation  or  stammering,  but  positively  and 
clearly.  Thus  their  testimony  will  tell  to  the  best  advantage.  And 
having  your  questions  carefully  written,  you  will  be  sure  in  your 
examination  to  cover  the  whole  field  of  inquiry.  And  you  will  feel 
confident  that  you  are  prepared.  Bring  out  your  evidence  in  the 
proper  order,  so  that  the  drift  of  it  will  be  easily  comprehended  by 
the  jury.    It  is  often  advantageous  to  begin  your  case  by  stating 
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what  you  propose  to  prove.  This  will  properly  direct  the  attention 
of  the  jury.  The  court  will  always  allow  you  to  do  this.  The  Eng- 
lish practice  is  for  the  plaintiff's  counsel  to  unfold  his  case  in  a  speech 
fully  setting  forth  what  he  proposes  to  prove,  and  for  him  then  to 
produce  his  evidence,  after  which  the  defendant's  counsel  in  his  reply 
sets  out  what  he  proposes  to.  prove,  and  then  produces  his  evidence, 
when  the  plaintiff's  counsel  produces  his  rebutting  evidence,  and 
concludes.  Sometimes  after  hearing  the  plaintiff's  evidence  in  diief, 
the  counsel  for  the  defense  would  regard  it  as  insufficient  even  if 
true,  and  would  demur  to  the  evidence.  Whereupon  this  evidence 
would  be  taken  down,  and  then  its  sufficiency  became  a  question  for 
the  court,  and  the  case  was  withdrawn  from  the  jury.  We  suppose 
that  one  object  of  this  course,  when  taken,  is  to  withdraw  from  the 
jury  cases  in  which  the  defendant  fears  lest  their  prejudices  might 
lead  them  to  supply  the  gaps  in  the  plaintiff's  proof.  Theoretically, 
the  practice  of  demurring  to  evidence  is  known  to  the  law  of  Tennes- 
see, but  we  question  whether  the  oldest  lawyer  ever  knew  of  a  case 
of  its  being  done. 

If  you  have  a  witness  so  unprepossi^ng  that  to  look  at  him 
would  prejudice  the  jury  against  him;  or  one  so  timid  that  his  hesi- 
tating, confused,  drawling  answers  would  make  little  impre^ion,  or 
a  bad  impression,  on  the  jury;  or  an  absurd  one  who,  excited  by  the 
presence  of  the  jury,  and  the  lawyers,  and  the  spectators  in  the  court 
room,  would  behave  foolishly,  and  impair  his  testimony  thereby;  or 
one  who  is  slow  and  unable  to  stand  the  fire  of  a  cross-examination; 
in  these  cases,  and  in  others  which  will  readily  occur  to  the  practic- 
ioner,  tf^ke  the  witness's  deposition,  and  don't  produce  him  bodily  in 
court.  If  the  matter  of  the  testimony  goes  down  properly  into  the 
deposition,  you  get  it  before  the  jury  in  as  good  a  shape  as  if  the 
witness  had  been  a  model  one.  In  the  quiet  of  your  office  where 
you  may  take  the  deposition,  almost  any  witness  will  be  at  ease  and 
master  of  his  faculties,  and  the  opposite  counsel  will  lack  the  stimulus 
of  the  "gau  diumcertaviini^'  in  his  onslaught  upon  him.  You 
can,  moreover,  surround  the  witness  with  friends,  whose  presence  vrill 
reassure  him  as  he  deposes.  But  when  the  witness  possesses  the 
proper  traits,  his  testimony  will  be  more  effectual  if  given  in  person 
than  if  read  from  a  deposition. 

As  to  cross-examination,  it  is  here  that  the  tyro  will  be  most  apt 
to  bungle.     The  principal  use  of  cross-examination,  so  far  as  our 
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experience  goes,  is  to  analyze  the  general  statements  made  by  a  wit- 
ness, and   to   show   that   they   are  founded  upon  insufficient  data. 
Most  men  mix  up  fact  and  inference;  and  thus  often  a  witness  will 
make  a  statement  which  is  in  form  the  statement  of  a  fact,  but  in 
reality  involves  a  good  deal  of  mtre  inference  or  opinion.     Here, 
drawing  out  in  minute  detail  the  real  basis  of  the  statement  is  fre- 
quently like  pricking  a  bubble.     When  the  grounds  of  the  statement 
appear,   the   testimony  is  seen  to  amount  to  nothing.     Often  yon 
may  show  the  character  of  the  witness  by  cross-examination;  or  you 
may  bring  out  some  fact,  such  as  a  grudge  against  a  party  to  the 
soit,  or  intimate  relations  with  the  other  party,  which  serves  to  mod- 
ify the  credence  given  to  the  witness  by  the  jury.     It  is  seldom, 
however,  that  a  witness  of  average  intelligence  can  be  made  to  unsay 
what  he  has  once  said.     And  if  he  has  told  the  truth,  by  cross-exam- 
ination you  only  make  him  repeat  the  story,  and  frequently  he  does 
this  with  greater  distinctness,  or  even  brings  out  a  new  fiict;  and  so 
your  cross-examination  has  hurt  you.     If  the  witness  has  not  injured 
vour  case,  it  is  always  best  to  let  him  alone.     Cross-examination  in 
the  hands  of  a  raw  practitioner  rarely  yields  any  valuable  fruits. 
And  often,  very  often,  it  injures  his  case.     He  shonld  therefore  spar- 
ingly indulge  in  this  luxury.     Lord  Eldon  used  to  say  that  he  had 
been  a  most  efficient  advocate  for  prisoners,  for  that  he  had  never 
put  a  question  to  a  prosecutor;  meaning  that  it  was  wise  not  to  cross- 
examine  the  prosecutor,  inasmuch  as  it  would  only  lead  to  his  re- 
peating his  statement,  and  deepening  the  impression  upon  the  juiy. 
(yConnell  was  also  extremely  cautious  in  cross-examining  the  wit- 
nesses against  his  client.     Curran,   in  his  sketch  of  the  Irish  bar, 
ays:    "He  presses  a  witness  upon  collateral  facts,  and  beats  him 
down  by  argument  and  jokes  and  vociferation ;  but  wisely  presuming 
his  client  to  be  guilty  until  he  has  the  good  luck  to  escape  conviction, 
he  never  affords  the  witness  an  opportunity  of  repeating  his  original 
narrative,  and  perhaps,  by  supplying  an  omitted  item,  of  sealing  the 
doom  of  the  accused."     It  is  certainly  a  safe  rule  never  to  cross- 
examine  except  to  gain  some  distinct  object.     Professor  Washburn, 
in  a  little  work  upon  the  practice  of  the  law,  quotes  approvingly 
from  the  address  of  Mr.  Carpenter,  already  alluded  to,  as  follows: 

'*!  believe  that  more  causes  are  lost  by  unskillful  examination  of 
witnesses  than  from  all  other  species  of  malpractice  combined.  Al- 
ways know  what  your  witness  is  called  to  prove;  direct  his  mind  to 
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that  particular  object;  get  through  with  him  as  quickly  as  possible. 
In  cross-examination  of  witnesses,  if  I  were  to  lay  down  one  and  an 
invariable  rule,  it  would  be  not  to  cross-examine  at  all.  In  nine 
cases  out  of  ten,  where  a  witness  testifies  against  you,  your  cross-ex- 
amination will  make  a  bad  matter  worse." 

Don't  make  merely  captious  objections  to  the  questions  propounded 
by  the  adverse  counsel  to  witnesses. 

The  practitioner,  as  heretofore  intimated,  should  have  the  law  of 
evidence  at  his  tongue's  very  tip,  as  he  has  to  act  upon  his  know- 
ledge of  it  off-hand.  It  is  a  great  point  always  to  remain  calm  and 
cool,  with  one's  faculties  clear  and  on  the  alert.  An  anecdote  may 
serve  to  illustrate  this.     It  is  thus  related  by  Judge  Sharswood: 

"There  was  a  gentleman  of  the  Bar  of  Philadelphia  many  years 
ago,  who  possessed  these  qualities — equanimity  and  self-possession — 
in  a  very  remarkable  degree.  He  allowed  nothing  that  occurred  in 
a  cause  to  disturb  or  surprise  him.  On  one  occasion,  in  one  of  the 
neighboring  counties,  the  circuit  of  which  it  was  his  custom  to  ride, 
he  was  trying  a  cause  on  a  bond,  when  a  witness  for  the  defendant 
was  introduced,  who  testified  that  the  defendant  had  taken  the 
amount  of  the  bond,  which  was  quite  a  large  sum,  from  his  residence 
to  that  of  the  obligee,  a  distance  of  several  miles,  and  paid  him  in 
silver  in  his  presence.  The  evidence  was  totally  unexpected;  his  cli- 
ents were  orphan  children;  all  their  fortune  was  staked  on  this  case. 
The  witness  had  not  yet  committed  himself  as  to  how  the  money  was 
carried.  Without  any  discomposure, — without  lifting  his  eyes  or 
pen  from  paper, — he  made  on  the  margin  of  his  notes  of  trial  a  cal- 
culation of  what  that  amount  in  silver  would  weigh;  and  when  it 
came  to  his  turn  to  cross-examine,  calmly  proceeded  to  make  the 
witness  repeat  his  testimony.  Step  by  step, — when,  where,  how,  and 
how  far  the  money  was  carried, — and  then  asked  him  if  he  knew 
how  much  that  sum  of  money  weighed;  and  upon  naming  the 
amount,  so  confounded  the  witness,  party,  and  couneiel  engaged  for 
the  defendant,  that  the  delence  was  at  once  abandoned,  and  a  verdict 
for  the  plaintiff^  rendered  on  the  spot." 

As  to  the  speaking  part  of  a  lawyer's  work,  his  whole  aim  should 
be  to  impress  his  view  of  the  case  strongly  upon  the  court  and  jury. 
He  should  eschew  display.  Mere  declamation  should  be  sparingly 
indulged  in.  The  case  should  be  set  forth  in  the  simplest  possible 
language,  and  in  the  plainest  manner..     A  colloquial,  off'-hand  styl? 
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is  usually  the  best  for  the  jur)'.  The  finest  model  of  style,  to  our 
taste,  for  a  speaker,  is  Daniel  Webster's  speeches.  Webster  once 
sent  one  of  his  speeches  to  Davy  Crockett.  Meeting  him  afterwards 
Crockett  praised  the  speech  very  highly,  and  said  that  when  he  sat 
down  to  its  perusal  he  thought  that  he  should  find  it  full  of  dictionary 
words,  and  so  provided  himself  with  a  dictionary,  but  that  he  had 
not  found  a  single  dictionary  word  in  it.  Mr.  Webster  remarked 
that  this  was  one  of  the  highest  compliments  ever  paid  to  his  style, 
Rufus  Choate  delighted  in  "long-tailed  words  in  ation  and  osity;'' 
but  his  genius  enabled  him  to  charm  and  to  conquer  in  spite  of  his 
vicious  style.  John  Marshall,  while  at  the  Bar,  was  one  of  the 
mightiest  of  advocates.  He  utterly  disdained  everything  like  orna- 
ment.    Mr.  W^irt  thus  describes  him: 

**This  extraordinary  man,  without  the  aid  of  fancy,  without  the 
advantages  of  person,  voice,  attitude,  gesture,  or  any  of  the  ornaments 
of  an  orator,  deserves  to  be  considered  as  one  of  the  most  eloquent 
men  in  the  world,  if  eloquence  may  be  said  to  consist  in  the  power 
of  seizing  the  attention  with  irresistible  force,  and  never  permitting 
it  to  elude  the  grasp  until  the  hearer  has  received  the  conviction 
which  the  speaker  intended  *  *  *  jjjg  voice  is  dry  and  hard; 
his  attitude  in  his  most  effective  orations  was  often  extremely  awk- 
ward; as  it  was  not  unusual  for  him  to  stand  with  his  left  foot  in 
advance,  while  all  his*  gesture  proceeded  from  his  right  arm,  and 
consisted  merely  in  a  vehement  perpendicular  swing  of  it  from  about 
the  elevation  of  his  head  to  the  bar  behind  which  he  stood.  As  to 
fancy,  if  she  hold  a  seat  in  his  mind  at  all,  which  I  very  much  doubt, 
his  gigantic  genius  tramples  with  disdain  on  all  her  flower — decked 
plats,  and  blooming  parterres.  How  then,  you  will  ask,  with  incred- 
ulous curiosity,  is  it  possible  that  such  a  man  can  hold  the  attention 
of  an  audience  enchained  through  a  speech  of  even  ordinary  length? 
I  will  tell  you.  He  possesses  one  original  and  almost  supernatural 
&cnlty;  the  faculty  of  developing  a  subject  by  a  single  glance  of  his 
mind,  and  detecting  at  once  the  very  point  on  which  every  contro- 
versy depends.  No'matter  what  the  question,  though  ten  times  more 
knotty  than  the  gnarled  oak,  the  lightning  of  heaven  is  not  more 
rapid  nor  more  resistless  than  his  astonishing  penetration.  Nor 
does  the  exercise  of  it  seem  to  cost  him  an  effort.  On  the  con- 
trary, it  18  as  easy  as  vision.  I  am  persuaded  that  his  eyes  do  not 
fly  over  a  landscape  and   take  in  its  various  objects  with  more 
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promptitude  and  facility  than  his  mind  embraces  and  analyzes  the 
most  complex  subiect.  Possessing  at  the  bar  this  intellectual  eleva- 
tion, which  enables  him  to  look  down  and  comprehend  the  whole 
ground  at  once,  he  determined  immediately,  and  without  difficulty, 
on  which  side  the  question  might  be  most  advantageously  approached 
and  assailed.  In  a  bad  cause  his  art  consisted  in  laying  his  premises 
so  remotely  from  the  point  directly  in  debate,  or  else  in  terras  so 
specious,  that  the  hearer,  seeing  no  consequences  which  could  be 
drawn  from  them,  was  just  as  willing  to  admit  them  as  not;  but  his 
premises  once  admitted,  the  demonstration,  however  distant,  followed 
as  certainly,  as  cogently,  as  inevitably,  as  any  demonstration  in 
Euclid.  All  his  eloquence  consists  in  the  apparently  deep  self-con- 
viction and  emphatic  earnestness  of  his  manner;  the  correspondent 
simplicity  and  energy  of  his  style;  the  close  and  logical  connection 
of  his  thoughts;  and  the  easy  gradations  by  which  he  opens  his 
lights  on  the  attentive  minds  of  his  hearers.  The  audience  are  never 
permitted  to  pause  for  a  moment.  There  is  no  stopping  to  weave 
garlands  of  flowers  to  hang  in  festoons  around  a  favorite  argument. 
On  the  contrary,  every  sentence  is  progressive ;  every  idea  sheds  new 
light  on  the  subject ;  the  listener  is  kept  perpetually  in  that  sweetly 
pleasurable  vibration  with  which  the  mind  of  man  always  receives 
new  truths;  the  dawn  advances  in  easy  but  unremitting  pace;  the 
subject  opens  gradually  on  the  view ;  until  rising  in  high  relief,  in 
all  it«  native  colors  and  proportions  the  argument  is  consummated 
by  the  conviction  of  the  delighted  hearer." 

Chief  Justice  Parsons,  of  Massachusetts,  one  of  the  very  largest  of 
the  giants  of  the  law,  used  to  say  that  eloquence  was  a  hinderance  toa 
lawyer;  meaning,  of  course,  by  eloquence,  seductive  fluency  of  speech 
and  copiousness  of  rhetorical  figures.  Chief  Justice  Isaac  Parker 
used  to  tell  a  good  story  illustrating  Parsons's  manner  of  speaking, 
which  we  copy  from  the  biography  of  the  latter  by  his  son  Professor 
Parsons:  "Parker  was  living  in  Maine,  and  either  a  student  or 
very  young  in  the  profession.  My  father,  then  also  a  young  mac,  had 
been  sent  for  in  some  important  case.  He  was  quite  unknown  to  all 
persons  outside  the  bar,  and  not  well  known  even  to  the  lawyers. 
When  his  turn  came  to  argue  the  case,  he  put  one  foot  in  his  chair, 
and,  with  an  elbow  on  his  knee,  leaned  over  and  began  to  talk  about 
the  case  as  a  man  might  talk  to  his  neighbor  by  his  fireside.  Pretty 
soon,  said  Parker,  I  thought  I  understood  him.     He  was  winding 
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that  jury  round  his  fingers.  He  made  no  show ;  he  treated  the  case 
as  if  it  were  a  simple  affair  of  which  the  conchision  was  obvious  and 
inevitable,  and  he  did  not  <alk  long.  He  got  a  verdict  at  once,  and 
after  the  jury  were  dismissed,  one  of  them  whom  I  happened  to 
know,  came  to  me  and  said:  'Who  is  this  Mr.  Parsons?  He  is  not 
much  of  a  lawyer,  and  don't  talk  or  look  as  if  he  ever  would  be  one; 
bat  he  seems  to  be  a  real  good  sort  of  a  man.'"  Parsons  here  dis- 
played the  highest  degree  of  art.  ^'Artis  est  celare  artem.'^  We  are 
reminded  here  of  Prior's  lines  descriptive  of  a  coquette: 

"Artless  she  is  with  artful  care, 
Affecting  to  be  unaffected." 

Whately  divides  orators  into  sun-light  orators  and  moonlight 
orators.  The  former  fill  the  minds  of  the  audience  with  their  theme; 
the  latter  with  themselves.  Thus  we  never  say,  look  at  the  beauti- 
ful sun-light.  We  admire  the  landscape  which  the  sunlight  re- 
veals; but  we  think  about  the  beauty  of  the  moon-light  itself.  Par- 
sons in  the  anecdote  just  related  furnishes  an  excellent  illustration  of 
the  former  sort  of  speakers.  Patrick  Henry  belonged  to  the  sunlight, 
and  Richard  Henry  Lee  to  the  moon-light  species.  In  France, 
Guizot  belonged  to  the  former,  and  Thiers  to  the  latter  category. 
Mr.  Webster  and  Mr.  Wirt  also  illustrate  the  respective  kinds  of 
orators.  Edward  Everett  was  a  moon-light  orator.  Professor  Par- 
sons says  of  his  father's  manner :  "  It  was  said  to  have  been  easy 
and  familiar  to  the  last  degree.  There  was  no  studied  beginning 
nor  ending,  nothing  of  the  manner  or  the  tricks  or  the  graces  of  the 
orator,  and  no  approach  to  them.  His  business  was  to  persuade 
those  twelve  men  of  the  truth  of  certain  propositions;  and  he  did  his 
work  in  the  most  direct,  the  plainest,  and  the  simplest  way.  There 
was  an  actual,  and,  I  rather  think,  a  studied,  absence  of  all  appear- 
ance of  eloquence,  and  even  of  technical  logic," 

One  tiling  we  do  earnestly  insist  upon.  Always  take  care 
to  make  a  clear,  full  statement  of  your  case.  Almost  all  the 
lawyers  we  have  ever  known  have  been  deficient  here.  This 
was  one  of  the  excellences  of  Mr.  Webster,  We  have  some- 
where read  that  at  the  commencement  of  his  career,  he  once 
appeared  in  a  case  called  late  in  the  day,  when  the  judge  was 
fatigued  and  anxious  to  adjourn.  Mr.  Webster  said  that  he 
only  desired  to  make  a  brief  statement  of  the  case,  which  he 
proceeded  to  do.     The  Judge,  after  hearing  him,  said  to  an  old  law- 
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yer  standing  by  the  bench :     ^'That  young  man's  statement  is  an 
unanswerable  argument." 

We  think  that  in  an  opening  speech  great  pains  should  be  taken 
to  set  forth  the  whole  merits  of  the  case.  First  impressions  are 
lasting.  The  closing  si)eech  is  an  advantage^  but  so  also  is  the  open- 
ing. It  is  a  great  mistake  to  make  the  opening  in  a  mere  pro  forma 
style,  calculating  to  reserve  one's  thunder  for  the  conclusion.  And 
this  principle  applies  to  the  speech  itself,  namely,  that  in  the  early 
part  of  the  speech  care  should  be  taken  to  impress  the  jury  with  the 
case.  We  copy  the  following  from  the  conversations  of  Rufus  Choate. 
*'A  speaker  makes  his  impression,  if  he  ever  makes  it,  in  the  first 
hour,  sometimes  in  the  first  fifteen  minutes;  for,  if  he  has  a  proper 
and  firm  grasp  of  his  case,  he  then  puts  forth  the  outline  of  his 
grounds  of  argument.  He  plays  the  overture,  which  hints  at  or 
announces  all  the  airs  of  the  coming  opera.  All  the  rest  is  the  mere 
filling  up,  answering  objections,  giving  one  juryman  little  arguments 
with  which  to  answer  the  objections  of  his  fellows,  etc." 

Mr.  Choate  thought  that  about  an  hour  was  the  limit  of  an  audi- 
ence's capacity  of  attention.  "The  jury  address  of  four  hours,"  said 
he,  "is  no  exception  to  this;  for  they  don't  in  its  whole  course  give 
more  than  one  hour's  fixed  attention.  Some  parts  of  that  hour's 
attention  may  be  scattered  over  various  portions  of  the  argument,  but 
generally  the  most  of  it  is  given  at  first.  Then  curiosity  for  what 
you're  going  to  rely  upon  in  argument  is  all  aroused  and  they  are 
eager  and  attentive.  After  that  they  wander,  and  always  in  my  long 
addresses  to  juries,  some  one  goes  to  skep.^' 

Such  remarks  as  that  of  Parsons  about  eloquence  are,  however, 
apt  to  mislead.  There  is  an  art  of  rhetoric  having  for  its  object  the 
most  effective  presentation  of  the  matter  of  the  speaker, — the  best 
mode  of  impressing  the  minds  of  those  whom  it  is  desired  to  influ- 
ence. Eloquence,  rightly  understood,  is  persuasive  speech.  An  apt 
arrangement  of  one's  thoughts  and  arguments  and  a  felicitous  selec- 
tion of  illustrations,  are  matters  worthy  of  careful  consideration.  A 
well  told  story — a  well  put  argument,  are  more  telling  than  the  same 
story  badly  told — the  same  argument  badly  put.  The  speaker  is  to 
consider  his  audience  and  adapt  his  harangue  to  them  so  as  to  strike 
their  minds  in  the  most  forcible  possible  manner.  Sometimes  be 
•will  be  most  effective  by  the  most  rustic  plainness,  even  savoring  of 
coarseness.     In  that  case,  a  coarse  plainness  is  eloquence.    No  man 
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was  more  severely  plain  of  speech  than  Daniel  Webster,  But  he  had 
been  a  very  careful  student  of  the  art  of  speaking  efiRectively.  Mr. 
Cboate  tells  us  that,  from  conversations  with  him,  he  ascertained 
that  he  had  carefully  considered  that  part  of  rhetoric  appertaining  to 
the  proper  arrangement  and  distribution  of  proofs.  '*I  recall/' 
adds  Mr.  Choate,  "  his  speaking  to  me  at  another  time  of  the  propri- 
ety of  placing  the  weaker  arguments  in  the  middle  of  the  speech/' 

There  is  a  beet  way  of  doing  everything  capable  of  being  done  at 
all.  You  have  certain  arguments  to  present  to  a  jury^  and  you  desire 
to  play  upon  certain  feelings,  predilections,  or  prejudices  of  theirs. 
These  things  are  susceptible  of  being  done  with.diiferent  degrees  of 
effectiveness.  Khetoric  is  merely  the  art  of  doing  them  in  the  most 
effective  manner. 

Mr.  Choate  cautions  the  speaker  against  falling  into  the  error,  in 
addressing  an  audiencCi  of  looking  about  from  side  to  side  in  the 
middle  of  his  sentences,  so  that  in  fact  he  addresses  nobo^dy  in  partic- 
ular. "  It  is  well  enough,''  he  says,  "to  address  different  quarters  or 
sections  of  the  audience.  But  if  you  were  conversing  with  a  circle  of 
frieDds,  you  wouldn't  look  around  naturally,  save  at  conclusions  of 
sentences,  or  at  least  clauses  of  sentences." 

A  young  beginner  may  hardly  aspire  to  a  high  degree  of  rhetorical 
effideoey.  But  he  must  not  be  content  with  anything  less  than 
bringing  out  somehow  his  whole  case  as  he  understands  it.  To  this 
end,  it  is  absolutely  necessary  that  he  thoroughly  digest  his  matter 
and  divide  his  speech  into  heads,  carrying  out  each  head  into  proper 
subdivisions ;  and  that  he  carry  the  map  of  these  divisions  and 
subdivisions  in  his  mind's  eye  all  throughout.  In  this  division  of  his 
matter,  his  logical  training  will  stand  him  in  good  stead.  Let  him 
not  omit  to  go  over  in  his  preparation  every  step  of  the  path  to  be 
traversed  in  the  speech.  Let  him  elaborate  everything  thoroughly. 
Of  course,  he  will  aim  to  deliver  what  has  been  thus  carefully  con- 
cocted in  an  easy,  off-hand  style,  as  if  it  had  just  occurred  to  him 
daring  the  triaU  The  young  lawyer  has  doubtless  listened  to  just  such 
speeches  from  veterans,  whose  readiness  has  excited  his  admiration. 
Let  him  not  be  imposed  upon.  There  never  was  a  truer  saying  than  this: 
"JVtt/ti  exceUeniia  sine  magno  laboreJ^  Mr.  Cboate  urged  the  pre- 
writing  of  speeches.  Mr.  Parker  tells  us  that  '^  he  subscribed  to 
Lord  Brougham's  theory  that  vagueness  and  looseness  and  weakness 
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of  matter  can  only  be  prevented  by  the  speaker's  careful,  previous- 
written  coraposiiion.'^ 

Great  speakers  who  have  dealt  in  argumentation  have  generally 
insisted  upon  the  necessity  of  written  preparation.  Not  writing 
with  a  view  of  committing  the  comjx)sition  to  memory,  however,  of 
course.  **There  is,"  said  Mr.  Choate,  "an  anecdote  of  Hamilton, 
illustrating  what  I  have  said  of  the  value  of  writing  as  a  preparative 
in  respect  to  full  and  deep  thought.  Hamilton  made  the  greatest 
argument  ever  uttered  in  this  country.  It  Was  on  the  law  of  libel, 
and  by  it  he  stamped  upon  the  mind  of  this  country  the  principle  that 
in  an  action  for  libel  the  truth,  if  uttered  without  malice,  was  a  jus- 
tification. Upon  the  night  previous  to  the  argument  be  wrote  out 
every  word  of  it.  Then  he  tore  it  up.  He  was  by  writing  fully 
prepared.  It  lay  very  fully  in  his  mind;  and  not  to  be  cramped  and 
fettered  by  a  verbal  exactness,  he  tore  it  to  pieces.  Then  he  spoke 
and  conquered."  The  truth  is,  that  nearly  ail  the  good  things  even  that 
are  gotten  off  apparently  impromptu,  have  been  carefully  fabricated 
and  laid  by  fur  future  use.  Hudibras  is  one  of  the  wittiest  books 
ever  written.  Here  is  the  explanation  of  it*  '*The  author  of  Hudi- 
bras," said  Dr.  Johnson,  **had  a  common- place  book  in  which  he  had 
repositcd  not  such  events  or  precepts  as  are  gathered  by  reading,  but 
such  remarks,  similitudes,  allusions,  assemblages  or  inferences  as 
occasion  prompted  or  inclination  produced;  these  thoughts  which 
were  generated  in  his  own  mind;  and  might  be  usefully  applied  to 
some  future  purpose." 

One  of  the  most  powerful  and  wonderful  speeches  ever  delivered 
was  that  of  Sheridan  on  the  impeachment  of  Warren  Hastings.  Mr* 
Pitt  said  of  it:  "All  parties  were  under  the  wand  of  the  enchanter, 
and  only  vied  with  each  other  in  describing  the  fascination  under 
which  they  were  held*"  Mr.  Windham,  even  twenty  years  jifter, 
said  the  speech  deserved  all  its  fame  as  the  finest  in  the  memory  of 
man.  Mr.  Fox,  also,  in  answer  ta  a  question  of  Lord  Holland's^ 
specified  Sheridan's  on  the  Oude  charge  as  the  finest  speech  of  his 
day.  This  would  seem  like  genius, — like  inspiration;  but  if  genius 
means,  as  in  the  common  acceptation  it  does  mean,  a  power  that  at- 
tains its  end  by  means  wholly  new  and  unpracticed  by  others,  then 
was  Sheridan's  speech  no  work  of  genius.  Moore  describes  him  at 
the  desk,  like  other  men,  writing  and  erasing.     "Mr.  Speaker/'  to 
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fill  up  this  pause,  and  "Sir/'  to  fill  up  that.  Sheridan  stored  up  wit 
like  Butler.  Some  of  his  famous  witticisms  were  found  in  his  desk 
written  in  many  different  forms, — the  point  shifted,  to  try  the  effect, 
from  one  part  of  the  sentence  to  another.  Thus  did  he  laboriously 
mould  and  manufacture  what  he  had  the  readiness  to  utter  as  an  un- 
promptu. 

Sometimes  a  great  extempore  speech,  so  called,  is  made.  But  here 
the  matter  lay  already  digested  in  the  speaker's  mind,  as  the  result 
of  previous  study  and  elaboration;  and  making  the  6[)eech  was  like 
putting  up  a  portable  housC;  of  which  the  parts  were  already  made  and 
fitted  to  corre6j)ond  with  each  other.  And  even  then  the  speaker  ex- 
hibited an  intellectual  dexterity,  the  result  of  a  long  and  severe  training. 
"How  long  were  you  painting  that  arm?"  asked  a  young  artist  of 
Leonardo  Da  Vinci.  "Twenty  years,"  replied  he.  He  had  been 
employed  upon  it  only  a  week;  but  he  meant  that  the  ability  to  do 
that  week's  work  M'as  the  result  of  twenty  years'  practice.  Take  the 
matter  of  a  copious  command  of  language.  William  Pitt  was 
famous  for  his  ability  to  pour  out,  at  a  moment's  notice,  a  torrent  cf 
flowing,  well-rounded  periods.  Macaulay  tells  us  that  he  acquired 
this  facility  by  translating  aloud  every  day  for  years,  to  his  tutor  at 
the  University,  from  some  Greek  author,  whose  meaning  he  aimed  to 
render  into  the  best  and  most  sonorous  English.  Wedderburn  used 
to  translate  over  and  over  again  Pascal's  Provincial  Letters.  Choate 
insisted  upon  the  importance  of  "dj^ily  translation,  pen  in  hand — 
most  accurately  sifting  words  and  comparing  synonyms."  Mr. 
Pinkney  was  a  great  student  of  words.  He  had  all  the  dictionaries 
he  could  buy,  from  Richardson  to  Webster.  Of  Erskine,  Choate 
said:  "He  had  thrown  himself  upon  the  best  English  literature  with 
a  voracious  appetite,  and  from  it,  especially  from  his  careful  study  of 
Milton  and  Shakespeare,  he  gained  his  chaste,  rich  and  admirable 
diction."  Numerous  other  instances  might  be  given;  but  enough  has 
been  said,  we  hope,  to  impress  the  conviction  timt  everything  admir- 
able has  to  be  labored,  and  that  this  is  true  even  as  to  the  most  gifted 
minds.  The  young  lawyer  will  therefore  understand  that  he  must 
put  forth  all  his  energy,  and  rely  upon  the  most  thorough  elabora- 
tio,  in  order  to  be  even  respectable.  Let  him  carefully  go  over  in 
his  mind  again  and  again  everything  he  is  going  to  say;  and,  as 
already  urged,  let  him  carry  the  diagram  of  his  argument  clearly 
mapped  out  in  bis  mind's  eye. 
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One  other  item  of  advice.  Let  him  whenever  he  has  a  case  take 
some  first-rate  text-book  and  also  the  digest  of  reports  and  look  over 
the  heading  embracing  the  law  involved,  even  if  he  regards  this  as 
plain  and  simple.  Also,  let  him  glance  into  the  Code  to  see  if  there 
is  not  some  statutory  provision  there  relating  to  the  case.  The  mem- 
ory is  so  treacherous,  and  there  are  so  many  limitations  and  qualifi* 
cations  and  distinctions  in  the  law,  that  there  is  no  security  except  in 
this  practice.  How  often  in  our  casual  reading  have  we  stumbled 
upon  some  deeply  important  law  bearing  upon  ca«es  which  had  been 
in  our  hands  for  a  long  time,  and  which  we  fondly  imagined  we  had 
mastered;  and  thus,  at  the  very  eleventh  hour,  and  that  too  accident- 
ally, been  guided  to  our  strongest  positions  in  the  cases. 

Always  endeavor  to  reach  the  very  bottom  of  every  principle  in- 
vestigated, and  always  carefully  preserve  your  briefs.  After  a  while 
you  will  have  stored  up  a  very  army  of  authorities,  upon  a  large  pro- 
portion of  the  questions  apt.  to  arise  in  your  practice.  Then  in  a  single 
night  you  will  be  able  to  put  together  an  argument  which  otherwise 
would  occupy  you  perhaps  a  month. 

We  know  a  lawyer  at  the  Nashville  bar  who  investigates  every 
case  exhaustively  with  the  aid  of  the  United  States  Digest,  all  of  the 
forty  odd  volumes  of  which  he  has.  In  his  investigation  he  takes 
memoranda  of  the  cases  pro  as  well  as  contra;  as  he  finds,  of  course, 
both  sorts.  He  carefully  files  away  the  results  of -his  researches. 
And  he  now  has,  all  nicely  stored  up,  a  perfect  armory  of  legal 
propositions  with  the  auihorities  sustaining  them.  He  could  hardly 
be  employed  in  a  case  in  which,  in  a  single  night,  he  could  not  con- 
struct an  argument  from  some  of  his  prepared  material  which  would 
fairly  astound  any  one  not  in  the  secret  of  its  composition.  There 
may  be  five  cases  on  his  side  of  a  question  and  twenty  on  the  oppo- 
site side.  Probably,  however,  he  has  a  lazy  opponent  who  does  not 
find  more  than  one  or  two  of  these.  In  the  morning  our  friend  will 
come  up  with  his  five  cases,  which  he  will  produce  with  such  an  air 
as  to  make  the  impression  that  in  a  short  search  he  has  lighted  u{>on 
these,  and  that  if  he  had  had  more  time  he  might  have  found  any  re- 
quired number  of  others,  and  the  court  will  be  apt  to  think  the  cur- 
rent of  authority  all  that  way  ;  whereas  those  five  cases  are  all  that 
could  be  found  on  that  side  after  the  most  patient  and  comprehensive 
research. 

We  remember  an  anecdote  of  Mr.  Webster,  told  by  himself,  ill^s- 
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trating  the  value  of  deep  research,  even  in  eases  unimportant  as  to 
amount.  He  said  that  a  year  or  two  after  he  commenced  practice  in 
New  Hampshire,  he  was  consulted  by  a  blacksmith  in  a  case  involv- 
ing about  forty  <loIlars.  It  was  one  of  the  very  knottiest  of  cases, 
however,  presenting  some  very  nice  and  abstruse  questions  touching 
the  law  of  executive  devises,  springing  u.^es,  cross-remainders,  etc., — 
lying  among  the  craggiest  steeps  of  real  estate  jurisprudence.  The 
blacksmith  desired  to  know  whether  he  could  recover,  and  if  so  to 
have  suit  brought.  Mr.  Webster  became  interested  in  the  case,  and 
not  being  overwhelmed  with  business  just  then,  he  determined  to 
master  it.  In  order  to  do  so,  he  had  to  send  to  Boston  for  several 
rather  uncommon  books,  costing  more  than  the  amount  of  money  in- 
volved in  the  case.  After  devoting  some  three  weeks  hard  study  to 
the  l^al  questions  he  came  to  the  conclusion  that  his  client  was  en- 
titled to  recover,  and  so  advised  him.  The  suit  was  brought  and  suc- 
cessfully prosecuted.  Years  afterwards  Mr.  Webster,  then  in  the 
zenith  of  his  fame  as  a  lawyer,  was  in  New  York,  when  Aaron  Burr 
called  to  consult  him  in  a  very  large  and  important  case  which  he 
was  employed  to  conduct.  Mr.  Webster  listened  to  him  for  a  while, 
and  then  he  saw  that  it  was  his  blacksmith's  very  case  over  again, — 
the  very  identical  case  which  formerly  he  had  mastered  so  thorough- 
ly. The  moment  Burr  had  ceased  to  talk  he  commenced, — Mr. 
Webster  never  forgot  any  thing — and  poured  upon  all  the  points  of  the 
case  a  stream  of  the  profoundest  and  most  abstruse  learning,  abound- 
ing in  the  nicest  distinctions, — citing  accurately  all  the  authori- 
ties. Burr  stared  at  him  iu  amazement,  and  could  hardly  l)e  con- 
vinced that  Mr.  Webster  had  not  been  conferred  with  by  the  other 
side.  For  his  suspicions  as  to  this  Mr.  Webster  said  he  made  him 
pay  handsomely  when  the  fee  came  to  be  divided. 

\7e  remember  an  anecdote  of  Chief  Justice  Parsons,  while  at  the 
bar,  which  illustrates  the  importance  of  fihng  away  the  results  of 
research.  Mr.  Parsons  had  been  retained  by  the  S:ate  of  Connecti- 
cut to  argue  a  case  before  Chief  Justice  Ellsworth  against  Alexander 
Hamilton,  who  was  employed  by  the  State  of  New  York.  After 
the  trial,  both  gentlemen  dined  at  Mr.  Wads  worth's,  who  had  in- 
vited the  leading  members  of  the  bar  then  in  Hartford.  At  dinner 
Hamilton  said  :  "Mr.  Parsons,  let  mc  aj*k  you  one  thing.  The  point 
I  made  (describing  it)  was  suggested  to  me  only  after  much  study 
of  the  case,  aud   then   almost  by  accident,  but  I  thought  it  very 
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strong.  You  were  fully  prepared  for  it,  and  gathered  and  exhibited 
the  authorities  at  once,  and  prevailed,  and  I  must  submit;  but  I  was 
a  good  deal  surprised  at  it;  and  what  I  want  to  know  is,  whether 
you  had  anticipated  that  point."  "Not  in  the  least,''  was  the  an- 
swer ;  "but  so  long  ago  as  when  I  was  studying  with  Judge  Trow- 
bridge, the  question  was  suggested  to  me,  and  I  made  a  brief  of  the 
authorities,  which  I  happened  to  have  brought  here  with  me,  and  I 
found  the  books  in  Judge  Ellsworth's  library."  We  copy  another 
anecdote,  in  the  same  connection,  from  the  life  of  Parsons.  "While 
I  was  studying  in  By  field.  Judge  Trowbridge  (his  preceptor)  said  to 
me  that  he  thought  the  practice  of  the  English  common  law  courts 
in  requiring  proof  of  a  will  devising  real  estate  whenever  it  was  to 
be  used  in  those  courts  in  support  of  title,  should  not  be  held  as  ap- 
plicable here  ;  because  from  the  nature  and  practice  of  our  courts  of 
probate,  and  their  relation  to  other  courts,  the  oiiginal  proof  in  pro- 
bate ought  to  be  suflBcient  and  conclusive ;  and  if  the  will  were  sub- 
sequently wanted  as  evidence  in  another  court,  a  mere  record  of  the 
judgment  and  decree  in  probate  should  be  enough,  and  indeed  all 
that  could  be  there  received  ;  because  those  inquiries  which  precede 
probate,  belong  here  exclusively  to  a  court  of  probate.  Accordingly 
I  examined  this  question  and  made  my  brief,  and  filed  it  away. 
Almost  the  first  case  I  had  in  Court  presented  this  question.  I  was 
only  the  junior  counsel,  and  my  senior  was  one  of  the  leading  law- 
yers of  tiie  day.  We  needed  to  use  a  will  which  had  received  pro- 
bate; but  the  witnesses  by  whom  we  could  prove  it  anew  in  the 
English  fashion  were  unexpect<:dly  absent.  I  suggested  to  my 
senior  that  this  new  proof  was  unnecessary.  Konsense,  said  he.  I 
shall  make  no  such  point  as  that.  May  I,  then,  said  I.  Yes ;  but 
on  your  own  responsibility.  I  made  the  point.  The  court  said  the 
practice  was  uniformly  against  me  here,  as  well  as  in  England ;  they 
had  no  doubt  about  it;  but  if  I  wished  to  be  heard  in  support  of 
my  new  views,  they  would  hear  me.  Whereupon,  I  argued  from 
my  brief,  and  just  as  well  as  if  I  had  had  a  month  of  preparatioa. 
I  satisfied  the  court,  succeeded  in  my  point,  and  gained  a  most  un- 
deserved reputation  for  marvdous  readvtess  and  universal  knowledge. 
And  I  found  the  effect  of  this  in  the  immediate  increase  of  my 
business." 

A  matter  of  some  importance  to  the  lawyer;  and  especially  to  the 
young  lawyer,  is  the  fee  to  result  from  the  case.      In  the  quaint 
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phraseology  of  Coke,  the  execution  is  said  to  be  the  life  of  the  law. 
Without  any  quaintness  whatever,  the  fee  may  be  averred  to  be  the 
life  of  the  lawyer.  And  he  ought  not  to  do  himself  the  injustice  of 
charging  too  small  a  one.  To  this  matter  especially,  is  Judge  Tur- 
ney's  idea  of  the  importance  of  starting  aright  applicable.  Many 
good  lawyers  undervalue  their  services.  And  many  are  careless  about 
exacting  payment  even  of  what  they  charge.  We  know  one  of  the 
very  greatest  of  the  lawyers  of  Tennessee,  until  he  left  the  State, 
who, after  a  long  and  distinguished  career,  which  should  have  yielded 
hio)  a  fortune,  found  himself  just  about  square  with  the  w-orld.  We 
know  of  two  of  the  very  ablest  members  of  the  bar  of  one  of  the 
principal  cities  of  our  State,  who  have  each  made  just  about  one- 
tenth  of  what  they  should  have  made.  It  is  diflScult  to  lay  down 
niles  of  charging  in  the  abstract.  Reference  must  be  had  to  the 
character  of  the  case,  the  araoiint  involved,  the  skill  required  and 
exerted,  the  labor  performed,  and  the  result  achieved.  In  a  slander 
suit,  where  there  has  been  a  fat  recovery,  a  large  proportion  of  this 
should  ordinarily  gladden  the  lawyer's  pocket;  for  the  recovery  is 
usually  just  so  much  clear  gain,  chiefly  earned  by  the  lawyer,  to 
whom  the  maligned  client  has  only  furnished  a  base  of  operations. 
Similarly,  in  a  suit  for  breach  of  promise  of   marriage. 

Judge  Busteed,  of  the  United  States  Courts  of  Alabama,  tells 
of  a  breach  of  promise  case  successfully  managed  by  himself  in  New 
York  City,  which  illustrates  this  matter.  His  client  was,  he  said, 
the  ugliest  woman  he  ever  saw,  and  had  long  since  passed  the  line  at 
which  the  age  of  females  becomes  stationary.  He  told  her,  for 
heaven's  sake  to  stay  away  from  the  court-house.  He  took  her  tes- 
timony in  the  shape  of  a  deposition.  When  the  evidence  was  con- 
cluded, he  made  a  most  moving  speech  to  the  jury,  painting  in  tones 
of  the  tenderest  pathos,  the  tale  of  injured  and  heart-broken  beauty. 
He  described  his  client  in  the  most  highly  wrought,  engaging  terms, 
and  grew  impassioned  over  her  wrongs  and  deep  distress,  until,  as  if 
overpowered  by  his  emotion,  he  sank  into  his  seat  and  wept  aloud. 
The  jury  returned  a  verdict  for  $7,500.  "I  divided  with  her,'^  said 
the  Judge.  Now,  in  such  a  case,  the  lawyer  stands  in  about  the 
same  relation  to  the  client  as  a  fairy  would  to  one  who  had  furnished 
merely  the  dross  and  refuse  which  she  had  turned  into  gold.  Which 
should  have  the  greater  share  ? 

But  where  the  facts  need  merely  to  be  set  forth,  and  the  case  then 
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gains  itself;  and,  moreover,  where  it  is  a  simple  matter  to  elicit  the 
facts,  there  the  fee  should  be  moderate. 

It  must  be  remembered  that  the  lawyer  has  acquired  his  skill  after 
a  tediuus  course  of  study,  involving  a  considerable  outlay  for  hooka 
and  tuition,  and  during  which  he  was  withdrawn  from  gainful  pur- 
suits, and  that  he  must  charge  with  some  reference  to  reimbursement 
for  this  time  and  expenditure. 

It  sometimes  happens  that  the  client  entertains  a  larger 
notion  of  the  value  of  the  lawyer's  services  than  the  law- 
yer himself.  We  know  of  a  ludicrous  instance  of  this  kind. 
During  the  war,  a  steamboat  loaded  with  cotton  was  seized  at 
Memphis.  A  young  lawyer  there  was  applied  to  by  the  owner 
of  the  cotton,  which  was  of  very  great  value  then,  to  get 
the  boat  discharged.  He  succeeded  in  doing  so.  He  chaiged 
upon  his  book  for  this  service,  a  fee  of  $250.  But  after  reflecting 
upon  the  amount  involved,  and  the  value  of  the  service  to  the  owner 
of  the  cotton,  he  ventured  to  raise  the  charge  to  $500.  The  next 
afternoon,  his  client  came  hurriedlv  into  his  office  with  his  hand  full 
of  five  hundred  dollar  bills,  to  settle  the  fee.  "I  haven't  got  but 
half  an  hour  ashore,"  said  he,  ''and  I've  a  dozen  things  to  do,  and 
no  time  to  lose.  Let  me  pay  you  your  fee,  and  be  off.  How 
muct  is  it?"  "Ahem,"  coughed  the  lawyer,  lacking  the  nerve  to 
mention  the  sum.       "Well,  I  have  been  thinking  what  I  ought  to 

charge,  and  I 1  think,  under  all  the  circumstances,  considering 

the  amount, "      "My  dear  Sir,"  interrupted  the  other,  "I  am  in 

a  fierce  hurry,  and  have'nt  time  to  hear  you  talk  ;  tell  me  what  you 
charge ;  I  don't  question  your  fee."  "Well,"  said  the  other,  speak- 
ing very  deliberately  and  hesitatingly,  "I  have  consulted  several  of 
my  brother  lawyers,  and, — "  "O,  Jerusalem,"  broke  in  the  client, 
"Here,"  counting  down  rapidly  four  five  hundred  dollar  bills,  "will 
that  do?"  The  la\vyer  dissembled  his  astonishment  at  such  behavior, 
and  seeing  how  easily  his  client  bled,  he  said  with  affected  nonchal- 
ance: "Well,  I  reckon  you'd  better  add  another,"  which  the  client 
instantly  did,  and  bidding  him  a  hasty  good-bye,  left  the  room  in 
full  tilt. 

The  sum  of  our  advice  is  that  a  proper  fee  be  always  charged,  and 
where  the  client  can  pay,  collected.  But  charge  it  anyhow.  You 
can  then  compromise  with  a  poorer  client  for  less.  But  let  him  see 
that  he  is  indebted  to  you  for  remitting  the  balance.      And  it  is  a 
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good  role  to  collect,  or  at  least  to  take  a  Dote  while  the  memory  of 
the  service  rendered  is  fresh;  otherwise  the  client  is  apt  to  furnish  an 
illustration  of  the  maxim,  "The  storm  past,  and  God  forgotten/^  A 
lawyer  not  only  loses  money,  but  actually  sinks  lu  the  estimation  of 
liis  clients  by  undervaluing  his  Own  services.  It  used  to  be  said  of 
the  New  York  lawyers,  that  they  worked  hard,  lived  well,  and  died 
poor.  This  is  the  history  of  too  many  of  the  members  of  the  Bar. 
The  lawyer  is  a  failure  who  doesn't  earn  a  modest  competence  at  his 
profession. 

The  question  has  often  been  mooted  whether  a  lawyer  is  justifiable 
in  advocating  knowingly  the  wrong  side  of  a  case.  The  popular 
notion  seems  to  be  that,  as  one  of  the  litigants  is  always  wrong, 
therefore,  in  every  case,  the  lawyer  upon  one  side,  is  doing  an  un- 
justifiable thing — trying  to  gain  an  unjust  verdict.  On  the  other 
hand,  Lord  Brougham  indulges  in  the  following  extravagance:  "An 
advocate  in  the  discharge  of  his  duty  knows  but  one  person  in  all 
the  world,  and  that  person  is  his  client.  To  save  that  client  by  all 
means  and  expedients,  and  at  all  hazards  and  costs  to  other  persons, 
and  among  others  to  himself,  is  his  first  and  only  duty;  and  in  per- 
forming this  duty  he  must  not  regard  the  alarm,  the  torments,  the 
destruction,  he  may  bring  upon  others.  Separating  the  duty  of  a 
patriot  from  that  of  an  advocate,  he  must  go  on,  reckless  of  conse- 
quences, though  it  should  be  his  unhappy  lot  to  involve  his  country 
in  confusion.^'  Lord  Brougham  was  defending  Queen  Caroline 
when  he  got  off  this  stuff — a  duty  npt  calculated  to  recommend  him 
in  the  fuiure  for  preferment  to  the  King;  and  we  imagine  that  his 
motive  for  advancing  so  extreme  a  theory  was  to  palliate,  in  the  eyes 
of  tlie  King,  the  vehemence  of  his  advocacy  against  the  King,  by 
making  it  appear  that  he  felt  himself  compelled  thereto  by  his  con- 
ceptions of  an  advocate's  duty. 

It  is  not  true  that  an  advocate  must  know  only  his  client.  "The 
lawyer,"  says  Judge  Sharswood,  "is  not  merely  the  agent  of  the  par- 
ty: he  is  an  officer  of  the  court.  The  party  has  a  right  to  have  his 
case  decided  upon  the  law  and  the  evidence,  and  have  every  view 
presented  to  the  mind  of  the  judges  whiqh  can  legitimately  bear 
upon  the  question.  This  is  the  office  which  the  advocate  performs. 
He  is  not  morally  responsible  for  the  act  of  the  party  in  maintaining 
an  unjust  cause,  nor  for  the  error  of  the  court,  if  they  fall  into  error 
in  deciding  it  in  his  favor.      The  court  and  jury  ought  certainly  to 
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hear  and  weigh  both  sides;  and  the  office  of  the  counsel  is  to  assist  them 
in  doing  that  which  the  client  in  person,  from  want  of  learning,  ex- 
perience and  address,  is  unable  to  do  in  a  proper  manner.  The  law- 
yer who  refuses  his  professional  assistance,  because  in  his  judgment 
the  case  is  unjust  and  indefensible,  uyurps  the  functions  of  both  judge 
and  jury."  This  is  the  good  sense  of  the  matter.  We  think  it  can 
be  placed  in  a  fuller  light,  however.  Suppose  that  there  were  no 
lawyers,  and  that  the  judge  had  to  hear  both  sides,  and  examine  all 
the  testimony,  and  look  up  the  law  for  himself;  by  what  mental 
process  must  he  arrive  at  a  conclusion?  Why,  obviously,  by  first 
looking  at  the  case  from  the  plaintifiTs  point  of  view,  and  then  from 
the  defendant's,  and  then  balancing  the  considerations  pro  and  confra. 
In  other  words,  by  himself  playing  the  advocate  of  both  sides  suc- 
cessively, and  then  acting  as  the  judge  between  them.  Suppose,  now, 
that  two  ingenious  friends  should,  in  order  to  lessen  his  labors,  place 
themselves  upon  opposite  sides  of  the  case,  and  each  urge  everything 
bearing  in  favor  of  his  side.  Assuredly,  this  would  be  of  the  great- 
est assi^itance.  Now  this  is  just  the  work  done  for  him  by  the  law- 
yers of  the  parties  litigant.  As  for  the  jury,  it  is  almost  impossible 
to  imagine  how  they  would  ever  get  along  with  a  case  of  disputed 
facts  without  the  help  of  the  lawyers. 

Justice  must  be  administered  according  to  some  system.  The  very 
best,  and  indeed  the  only  practicable  system,  is  to  constitute  a  compe- 
tent and  impartial  tribunal,  and  then  to  have  both  sides  of  every 
case  zealously  advocated  before  it.  A  part  of  the  necessary  machin- 
ery of  justice  then  consists  of  skilful  partizans  of  controversies. 
The  lawyers  sustain  this  function.  It  is  not,  then,  their  part  to  con- 
sider the  moral  or  legal  aspects  of  a  case,  unless  asked  to  do  so.  The 
lawyer's  business  is  to  champion  his  side  of  the  case.  His  opjwnent 
will  champion  the  other.  The  system  must  be  relied  upon  for  a  cor- 
rect result.  The  lawyer  must  remember  that  he  is  onlv  a  wheel  in 
the  machine.  Let  each  part  of  the  machine  confine  itself  to  its 
own  function.  Thus  wnll  it  best  aid  in  the  proper  working  of  the 
whole.  Let  not  the  lawyer  usurp  the  place  of  the  court  or  jury. 
What  confuses  the  matter  is  that  the  lawyer  is  paid  by  his  client  to 
champion  his  side,  and  thus  he  comes  to  look  like  a  Swiss  mercenary. 

But    suppose  that     this    were    otherwise.  Let    us    imagine 

a  state  where    the   court  and    juries   are  assisted   by    a   class  of 
men    called     ministers    of     the    court,    who     are    paid     regular 
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ftilafies  by  the  state,  just  like  the  judges.  When  any  person 
desiltes  to  bring  a  law  suit,  let  us  suppose  that  he  goes  to 
the  clerk  of  the  court,  who  issues  a  writ  to  bring  the  other  party 
before  the  court ;  after  which,  one  of  the  ministers  of  the  court  is 
assigned  by  the  judge  to  each  side,  whose  duty  it  is  to  develop  its 
full  strength.  Here  we  have  a  clear  view  of  the  machine  of  justice, 
and  see  the  proper  relation  of  eVery  part.  Who  would  blame  these 
ministers  of  tlie  court  for  earnestly  endeavoring  to  impress  their  re- 
spective reasonings  upon  the  tribunal?  What  does  it  matter  if  each 
one  takes  the  most  extreme  positions  upon  his  side?  So  much  the 
better.  Thus  will  they  most  efficiently  assist  the  impartial  judge 
and  jury* 

Now,  does  it  alter  the  case  that  these  ministers  of  the  court  are 
called  lawj^ers,  and  stimulated  by  compensation  and  the  desire  of 
victory  and  reputation  to  put  forth  their  utmost  exertions?  Of 
course,  it  sometimes  happens  that,  through  the  inequality  of  the 
champions,  the  worse  is  made  to  appear  the  better  cause.  Our  Nash- 
ville Boanerges  may  be  upon  one  side  of  the  case  with  his  United 
States  Digest,  and  desk-full  of  fixed  ammunition,  and  his  rifle-cannon 
of  an  intellect  to  send  it  straight  to  the  mark;  and  upon  the  other  may 
be  some  weak  brother,  whose  whole  brains  might  be  hidden  under  his 
antagonist's  bump  of  comparison.  This  defect  is  inherent  in  the  sys- 
tem. But  will  any  one  contend  that  Boanerges  ought  to  cripple 
himself  so  as  not  to  over*matoh  his  adversary?  If  a  better  system 
can  be  devised,  let  us  have  it.  But  let  us  not  blame  the  parts  of  the 
system  we  have  got  for  working  just  as  the  system  requires  that  they 
should  work.  We  would  remark,  in  passing,  that  practically  this 
question  could  in  any  view  rarely  exercise  the  legal  conscience.  For 
it  not  very  often  happens  that  a  lawyer  recognizes  his  side  of  the 
case  as  the  wrong  one.  We  know  an  able  lawyer  at  the  Nashville 
bar,  who  never  lost  a  case  in  his  life  without  feeling  that  justice  had 
been  grossly  outraged  It  used  to  be  said  of  another  member  of  the 
same  bar,  now  deceased,  that  he  never  went  into  a  law  suit  without  a 

firm  convicti(m  that  his  client's  antagonist  was  a  d d  rascal,  and 

a  strong  suspicion  that  his  lawyer  had,  in  this  respect,  not  much  the 
advantage  of  him. 

But  we  think  we  have  shown  that,  so  long  as  the  lawyer  confines 
himself  strictly  to  his  function  of  advocacy,  it  is  no  concern  of  his 
whether  his  side  is  the  right  one  or  not.     If  he  goes  beyond  this,  and 
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resorts  to  any  subterfuges,  or  throws  his  personal  influence  into  the 
scale^  thai  is,  of  course,  another  matter. 

The  popular  estimate  of  lawyers  in  the  concrete  is  the  most  complete 
refutation  of  the  popular  notion  of  them  in  the  abstract.  For,  as 
vre  have  already  shown,  no  class  of  men  are  more  sincerely  respected, 
more  implicitly  trusted,  or  more  highly  honored. 
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[From  Macml Han's  Magazine.] 


Among  English  institutions  there  is,  perhaps,  none  more  curiously 
and  distinctively  iinglish  than  our  bar,  with  its  strong  political  tra- 
ditions, its  aristocratic  sympathies,  its  intense  corporate  si)irit,  its  sin- 
gular relation  (half  of  dependence,  half  of  patronage)  to  the  solici- 
tors, its  friendly  control  over  its  official  superiors,  the  judges.  Any 
serious  changes  in  the  organization  of  such  a  body  are  sure  to  be  symp- 
tomatic of  changes  in  English  society  and  politics  at  large,  and  must 
have  an  influence  far  beyond  the  limits  of  the  proftssion.  Such 
changes  have,  of  late  years,  begun  to  be  earnestly  discussed;  and  in 
the  prospect  of  their  attracting  much  attention  during  the  next  few 
years,  it  becomes  a  matter  of  more  than  merely  speculative  interest 
to  determine  how  far  the  arrangements  of  our  bar  are  natural,  how 
far  artificial;  or  in  other  words,  to  ascertain  what  form  the  legal  pro- 
fession would  tend  to  assume  if  it  were  left  entirely  to  itself,  and 
governed  by  the  ordinary  laws  of  demand  and  supply.  Suppose  a 
country  where  this  has  happened,  where  the  profession,  originally  or- 
ganized upon  the  English  model,  has  been  freed  from  those  resi  rictions 
which  ancient  custom  imposes  cm  it  here, — what  new  aspects  or  fea- 
tures will  it  develop?  Will  the  removal  of  these  restrictions  enable  it 
better  to  meet  the  needs  of  an  expanding  civilization?  And  will  this 
gain,  if  attained,  be  counterbalanced  by  its  exposure  to  new  dangers 
and  temptations?  Such  a  country  we  find  beyond  the  Atlantic:  a 
ci>untry  whose  conditions,  however  different  in  points  of  detail  from 
those  of  England,  are  sufficiently  similar  to  make  its  experience  full 
of  instruction  for  us. 

When  England  sent  out  her  colonies,  the  bar,  like  most  of  our 
other  institutions,  reappeared  upon  the  new  soil,  and  soon  gained  a 
position  similar  to  that  it  held  at  home;  not  so  much  owing  to  any 
deliberate  purpose  on  the  part  of  those  who  led  and  ruled  the  new 
communities  (for  the  Puritan  settlers,  at  least,  held  lawyers  in  slight 
esteem),  as  because  the  conditions  of  a  progressive  society  required 
existence.     That  disposition  to  simplify  and  popularize  law,  to 
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make  it  less  of  a  mystery  and  bring  it  more  within  the  reach  of  an 
average  citizen,  which  is  strong  in  modern  Earope,  is,  of  course,  no- 
where so  strong  as  in  the  colonies,  and  naturally  tended  in  Amerioa 
to  lessen  the  individuality  of  the  legal  profession  and  do  away  with 
the  antiquated  rules  which  had  governed  it  at  home.     On  the  other 
hand,  the  increasing  complexity  of  relations  in  modern  society,  the 
development  of  so  many  distinct  arts  and  departments  of  applied  sci- 
ence, brings  into  an  always  clearer  light  the  importance  of  a  division 
of  labor,  and,  by  attaching  greater  value  to  special  knowledge  and 
skill,  necessarily  limits  and  specializes  the  activity  of  every  profession. 
In  spite,  therefore,  of  the  democratic  aversion  to  class  organizations, 
the  lawyers  in  America  soon  acquired  profeasional  habits  and  an  ^jrj>rt/ 
de  corps  similar  to  that  of  their  brethren  in  Enghnd;  and  some  forty 
years  ago  they  enjoyed  a  power  and  social  consideration  relatively 
greater  than  the  bar  has  ever  held  on  this  side  the  Atlantic.     To  ex- 
plain fully  how  they  gained  this  place,  and  how  they  have  now  to 
some  extent  lost  it,  would  involve  a  discussion  on  American  politics 
generally.     I  shall  not,  therefore,  attempt  to  do  more  than  deseriW 
some  of  those  aspects  of  the  United  States'  bar  which  are  likely  to  be 
interesting  to  an  English  lawyer,  indicating  the  points  in  which  their 
arrangements  differ  from  ours,  and  endeavoring  to  determine  what 
light  their  experience  throws  on  those  weighty  questions  regarding 
the  organization  of  the  profession  which  are  beginning  to  be  debated 
among  us.  * 

In  the  United  States,  as  in  most  parts  of  Europe  and  most  of  our 
colonies,  there  is  no  distinction  between  barristers  and  attorneys. 
Every  lawyer,  or  "counsel,"  which  is  the  term  whereby  they  prefer 
to  be  known,  is  permitted  to  take  every  kind  of  business:  he  may 
argue  a  cause  in  the  Supreme  Federal  Court  at  Washington,  or  write 
six-aud-eightpenny  letters  from  a  shopkeeper  to  an  obstinate  debtor. 
He  may  himself  conduct  all  the  proceedings  in  a  cause,  confer 
with  the  client,  is-ue  the  writ,  draw  the  declaration,  get  together  the 
evidence,  prepare  the  brief,  and  manage  the  trial  when  it  comes  on 
in  court.  Needless  to  add  that  he  is  employed  by  and  deals  with, 
not  another  professional  man  as  our  barristers  do,  but  with  the  client 
himself,  who  seeks  him  out  and  makes  his  bargain  directly  with  him, 
just  as  we  in  England  call  in  a  physician  or  make  our  bargain  with 
an  architect.  In  spite,  however,  of  this  union  of  all  a  lawyer^s 
functions  in  the  same  person,  considerations  of  practical  convenience 


An  English  View  of  the  Legal  Profession  in  Amenea.      285 

have  in  many  places,  established  a  division  of  labor  similar  to  what 
exists  here.  Partnerships  are  formed  in  which  one  member  under- 
takes the  court  work  and  the  duties  of  the  advocate,  while  another 
or  others  transact  the  rest  of  the  business,  see  the  clients,  conduct 
correspondence,  hunt  up  evidence,  prepare  witnesses  for  examination, 
and  manage  the  thousand  little  things  for  which  a  man  goes  to  his 
attorney.  The  merits  of  the  plan  are  obvious.  It  saves  the  senior 
member  from  drudgery,  and  from  being  distracted  by  petty  details  ; 
it  introduces  the  juniors  to  business,  and  enables  them  to  profit  by 
the  experience  and  knowledge  of  the  mature  practitioner;  it  secures 
to  the  client  the  benefit  of  a  closer  attention  to  details  than  a  leading 
counsel  could  be  expected  to  give,  while  yet  the  whole  of  his  suit  is 
managed  in  the  same  office,  and  the  responsibility  is  not  divided,  as 
in  England,  between  two  independent  personages.  Nevertheless, 
owing  to  causes  which  it  is  not  easy  to  explain,  the  custom  of  form-^ 
ing  legal  partnerships  is  one  which  prevails  much  more  extensively 
in  some  parts  of  the  Union  than  in  others.  In  Boston  and  New 
York,  for  instance,  it  is  common;  in  the  towns  of  Connecticut,  and 
in  Philadelphia  one  is  told  that  it  is  rather  the  exception.  Even 
apart  from  the  arrangement  which  distributes  the  various  kinds  of 
business  among  the  members  of  a  firm,  there  is  a  certain  tendency 
for  work  of  a  different  character  to  fall  into  the  hands  of  different 
men.  A  beginner  is  of  course  glad  enough  to  be  employed  in  any 
^vay,  and  takes  willingly  the  smaller  jobs;  he  will  conduct  a  defense 
in  a  police-court,  or  manage  the  recovery  of  a  tradesman's  petty 
<lebt.  I  remember  having  been  told  by  an  eminent  counsel  that 
when  an  old  apple- woman  applied  to  his  son  to  have  her  market- 
license  renewed,  which  for  some  reason  had  been  withdrawn,  he  had 
insisted  on  the  young  man's  taking  up  the  case.  As  he  rises,  it  be- 
comes easier  for  him  to  select  his  business,  and  when  he  has  attained 
real  eminence  he  may  confine  himself  entirely  to  the  higher  walks, 
arguing  cases  and  giving  opinions,  but  leaving  all  the  preparatory 
Work  and  all  the  communications  with  the  client  to  be  done  bv  the 
juniors  who  are  retained  along  with  him.  He  is,  in  fact,  with  one 
important  difference,  to  which  I  shall  recur  presently,  very  much  in 
the  position  of  an  English  Queen's  Counsel,  and  his  services  are 
sought,  not  only  by  the  client,  but  by  another  counsel,  or  firm  of 
counsel,  who  have  an  important  suit  in  hand,  to  which  they  feel 
tbemselves  unequal.  He  may,  however,  be,  and  often  is,  retained 
vol*.  I. — NO.  II, — 7. 
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directly  by  the  client ;  and  in  that  case  he  is  allotted  to  retain  a  junior 
to  aid  him,  or  to  desire  the  client  to  do  so,  naming  the  man  he  wishes 
for,  a  thing  which  the  etiquette  of  the  English  bar  forbids.  In  every 
great  city  there  are  several  practitioners  of  this  kind,  men  who  only 
undertake  the  weightiest  business  at  the  largest  fees ;  and  even  in 
minor  towns  court  practice  is  in  the  hands  of  a  comparatively  small 
knot  of  people.  In  one  New  England  city,  for  instance,  whose  pop- 
ulation is  about  50,000,  there  are,  one  is  told,  some  sixty  or  seventy 
practicing  lawyers,  of  wh  )ra  not  more  than  ten  or  twelve  ever  con- 
duct a  case  in  court,  the  remainder  doing  what  we  call  attorney's  and 
conveyancer's  work. 

Whatever  disadvantages  this  system  of  one  undivided  legal  pro- 
fession has,  and  it  will  appear  that  they  are  not  inconsiderable,  it 
has  one  conspicuous   merit,  on  which  any  one  who  is  accustomed  to 
watch  the  caieer  of  the  swarm  of  young  men  who  annually  press 
into  the  Temple  or  Lincoln's  Inn  full  of  bright  hopes,  may  be  par- 
doned for  dwelling.      It  affords  a  far  better  prospect  of  speedy  em- 
ployment and  an  active  professional  life,  than  the  beginner  who  is 
not  "backed,"  as  we  say,  can  look  forward  to  in  England.      Private 
friends  can  do  much   more  than   with   us  to  help  a  young  man, 
since  he  gets  business  direct  from  the  client   instead  of  from  an  at- 
torney ;    he  may  pick  up  little  bits  of  work  which  his  prosperous 
seniors  do  not  care  to  have,  may  thereby  learn  those  details  of  prac- 
tice of  which,  in  England,  a  barrister  often  remains  ignorant;  may 
gain  experience  and  confidence  in  his  own  powers,  may  teach  himself 
how  to  speak  and  how  to  deal  with  men,  may  gradually  form  a  con- 
nection among  those  for  whom  he  has  nxanaged  trifling  matters,  may 
commend  himself  to  the  good  opinion  of  older  lawyers,  who  will  be 
glad  to  retain  him  as  their  junior  when  they  have  a   brief  to  give 
away.     So  far  he  is  better  off  than  the  young  barrister  in  England. 
He  is  also,  in  another  way,  more  favorably  placed  than  the  young 
English  attorney.     He  is  not  taught  to  rely  in  all  cases  of  legal  diffi- 
culty upon  the  opinion  of  another  person.      He  is  not  compelled  to 
seek  his  acquaintances  among  the  less  cultivated  members  of  the  pro- 
fession, to  the  great  majority  of  whom  law  is  not  much  of  an  art 
and  nothing  of  a  science.       He  does  not  see  the  path  of  an  honour- 
able ambition,  the  opportunities  of  forensic  oratory,  the  access  to  the 
judicial  bench,  irrevocably  closed   against  him,  but  has  the  fullest 
freedom  to  choose  whatever  line  his  talents  fit  him  for.     Every  En- 
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glish  lawyer's  experience,  as  it  furnishes  him  with  cases  where  a  man 
was  obliged  to  remain  an  attorney  who  would  have  shone  as  a  coun- 
sel, so  it  certainly  suggests  cases  of  persons  who  were  believed,  and 
with  reason  believed,  by  their  friends,  to  possess  the  highest  forensic 
abilities,  but  literally  never  had  the  chance  of  displaying  them,  and 
languished  on  in  obscurity,  while  others,  every  way  inferior  to  them, 
became,  by  mere  dint  of  practice,  fitter  for  ultimate  success.  Quit<f 
otherwise  in  America.  There,  according  to  the  universal  witness  of 
laymen  and  lawyers,  no  man  who  is  worth  his  salt,  no  man  who 
combines  fair  talents  with  reasonable  industry,  fails  to  earn  a  compe- 
tence and  to  have,  within  the  first  six  or  seven  years  of  his  career, 
an  opportunity  of  showing  whether  he  has  in  him  the  makings  of 
something  great.  This  is  not  simply  due,  as  might  easily  be  sup- 
posed, to  the  greater  opportunities  which  every  body  has  in  a  new 
country,  and  which  make  America  the  workingman's  paradise,  for, 
in  the  Eastern  States,  at  least,  the  pnifessions  are  pretty  nearly  as 
much  crowded  as  they  are  in  England;  it  is  owing  to  the  greater 
variety  of  practice  which  lies  open  to  a  young  man,  and  to  the  fact 
that  his  patrons  are  the  general  public,  and  not,  as  in  England,  a 
limited  class,  who  have  their  own  friends  and  connections  to  push. 
Certain  it  is,  that  American  lawyers  profess  themselvcB  unable  to 
understand  how  it  can  happen  that  deserving  men  remain  briefless 
for  the  best  years  of  their  life,  and  are  at  last  obliged  to  quit  the 
profession  in  disgust.  In  fact,  it  seems  to  require  an  effort  of 
politeness  on  their  part  to  believe  that  such  a  state  of  things  can 
exist  in  England  and  Scotland  as  that  w4iich  we  have  grown  so 
familiar  with  that  we  accept  it  as  natural  and  legitimate.  A  fur- 
ther result  of  the  unity  of  the  whole  profession  may  be  seen  in 
the  absence  of  many  of  those  rules  of  etiquette  which  are,  in  theory  at 
least,  strictly  observed  by  the  English  lawyer.  It  is  not  thought 
undignified,,  except  in  the  great  cities  of  the  Eastern  States,  for  a 
counsel  to  advertise  himself  in  the  newspapers:  in  Canada,  as 
well  as  in  the  States,  one  frequently  sees  respectable  firms  soliciting 
patronage  in  this  way.  A  counsel  is  allowed  to  make  whatever 
bai^in  he  pleases  with  his  client :  he  may  do  work  for  nothing,  or 
may  stipulate  for  a  commission  on  the  result  of  the  suit,  or  even 
for  a  certain  share  in  whatever  the  verdict  produces — a  practice 
which  is  open  to  grave  objections,  and  which,  in  the  opinion  of 
more  than  one  eminent  American  lawyer,  has  produced  a  good  deal 
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of  the  miftchief  which  caused  it  to  be,  seventeen  centuriefl  ago,  pro- 
hibited at  Rome.  The  sentiment  of  the  Boston  bar  seems  to  be 
on  the  whole,  opposed  to  the  practice,  but,  so  far  as  one  can  learn, 
there  is  no  rule  against  it  there  or  elsewhere,  A  counsel  can  bring 
an  action  for  the  recovery  of  his  fees,  and,  pari  raiione,  can  be  sued 
for  negligence  in  the  conduct  of  a  cause. 

Respecting  the  condition  of  legal  education,  a  subject  on  which  so 
much  has  been  said  and  written  in  England  these  last  few  months,  it 
is  hard  to  say  anything  general  which  shall  also  be  true.  (Most  of 
our  errors  about  the  United  States  arise  from  the  habit  of  taking 
what  is  true  of  some  one  place,  to  be  true  generally.  New  York, 
for  instance,  is  supposed  by  most  English  visitors  to  be  typical,  which 
is  a  good  deal  more  absurd  than  for  a  stranger  to  take  Liverpool  as 
typical  of  England.)  Like  ourselves,  the  Americans  have  no  great 
feeling  for  die  Wisaenschaft,  and  law  is  with  them,  as  in  England, 
much  more  an  art  than  a  science.  One  hears  very  little  said  about 
the  value  of  studying  it  theoretically,  nor  is  any  proof  of  such  study 
required  from  candidates  for  admission  to  the  profession.  But,  as  a 
matter  of  fact,  the  provision  for  instruction  in  law  is  as  good,  or 
better,  all  things  considered,  than  in  England,  and  is  certainly  more 
generally  turned  to  account.  Harvard,  which  stands  in  the  front 
rank  of  American  Universities,  has  a  most  efficient  law-school,  witli 
three  permanent  professors,  and  several  (at  present  four)  occasional 
lecturers,  among  them  men  of  the  highest  professional  reputation, 
who  undertake  the  work  more  for  the  love  of  it  than  for  tlie  inadequate 
salaries  offered,  and  worthily  sustain  the  traditions  of  Judge  Story, 
some  of  whose  great  works  were  delivered  as  lectures  to  a  Harvard 
class.  In  New  York,  the  Institution  called  Columbia  College  is 
fortunate  in  possessing  a  pr«)fessor  of  great  legal  ability  and  an  extra- 
ordinary gift  of  exposition,-  whose  class-rooms,  like  those  at  Harvard, 
are  crowded  by  large  and  highly  intelligent  audiences.  Better  law- 
teaching  than  Mr.  Dwight's  it  is  hardly  possible  to  imagine;  it 
would  be  worth  an  English  student's  while  to  cross  the  Atlantic  to 
attend  his  course.  Many  of  the  lesser  Universities  and  Colleges  have 
attached  to  them  law-schools  of  greater  or  less  fame,  but  sufficient  to 
bring  some  sort  of  instruction  within  the  reach  of  any  one  who  cares 
to  have  it.  The  teaching  given  is  of  a  definitely  practical  character, 
and  bears  only  on  our  English  and  American  Common  Law  and 
Equity.     Jurisprudence,  using  the  term  to  mean  the  science  of  law 
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in  general,  is  not  recognized  as  a  subject  at  all ;  nor  is  the  Civil  Law 
regularly  studied  any  where  in  the  northern  or  middle  States;  inter- 
national law,  where  taught,  is  usually  deemed  a  part  of  the  literary 
or  historical,  not  of  the  legal  course.  Attendance  on  law  classes  is 
purely  optional,  so  that  the  demand  which  exists  may  be  taken  to 
prove  the  excellence  of  the  article  supplied. 

The  right  of  admitting  to  practice  is  in  all  or  nearly  all  the  States, 
vested,  or  sup))08ed  to  be  vested,  in  the  judges,  who  usually  either 
delegate  it  to  the  bar,  or  appoint  on  each  occasion  one,  two,  or  three 
counsel  to  examine  the  candidate.     Occasionally,  as  for  instance  in 
Philadelphia,  he  is  required  to  have  read  for  a  fixed  period  in  some 
lawyer's  office,  but  more  commonly  nothing  more  than  an  examina- 
tion is  demanded,  and  the  examination,  nowhere  severe,  is  often 
little  better  than  a  form.     In  Massachusetts  applicants  may  be,  but 
are  rarely,  plucked;  in  New  York,  less  scrupulous  in  this,  as  in  most 
respects,  than  other  cities,  the  whole  thing  is  said  to  be  a  farce,  and 
people  whose  character  and  whose  attainments  are  equally  unsatis- 
fartory,  find  their  way  into  the  profession.     Unless  the  opinion  of 
their  fellow  citizens  doea  them  great  injustice,  many  of  the  New 
York  judges  are  not  quite  the  men  to  insist  on  a  rigid  standard 
of  professional  honor  and  capacity.     An  admission  in  any  one  State 
givesa  title  to  practice  within  its  limits  only ;  but  practically,  he  who  has 
been  admitted  in  one  State  finds  no  difficulty  of  being  admitted  pro 
jorma  to  the  court  of  another  in  which  he  may  happen  to  have  a 
case.    On  the  whole,  it  may  be  said  that  very  little  care  is  taken  in 
America  to  secure  the  competence  of  practitioners.     In  this,  as  in 
other  matters,  the  principle  of  laissez  /aire  is  trusted   to,  and  the 
creditably  high  level  of  legal  knowledge  and  skill  in  the  best  States 
is  due  rather  to  a  sense  of  the  value  of  systematic  instruction  among  the 
membei's  of  the  profession  itself,  than  to  the  almost  nominal  entrance 
examination.     The  experience  of  America  seems  on  the  whole,  to 
confirm  the  main  conclusion  of  Mr.  Dicey's  singularly  clear  and 
vigorous  article  on  legal  education,  that  our  chief  aim  ought  to  be  to 
provide  thoroughly  good  instruction  in  law,  and  that  examinations 
should  rather  be  used  to  test  this  instruction  than  trusted   to  as 
in  themselves  sufficient  to  produce  a  body  of  competent  practioners. 
The  strictly  practical  character  of  the  legal  instruction  given,  good 
as  much  of  it  is,  Las  been  followed  by  one  unfortunate  result.     There 
^  but  a  slight  interest  in  the  scientific  propriety  of  law,  or  in  the 
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discussion  of  its  leading  principles,  an  American  lawyer  seems  quite 
as  unwilling  to  travel  out  of  the  region  of  cases  as  any  disciple  of 
Lord  Kenyon  or  Mr.  John  William  Smith  could  have  been.  More 
has  been  done  in  the  way  of  law  reform  there  than  here  in  Englaud, 
for  the  Americans  are  more  impatient  of  practical  inconveniences 
than  we  arc,  more  dexterous  in  getting  rid  of  them,  and  less  ham- 
pered by  the  complexity  and  slowness  of  their  political  machinery. 
Most,  if  not  all,  of  the  northern  States,  have  codified  their  statutes, 
have  united  legal  and  equitable  jurisdiction  in  the  same  court,  and 
greatly  simplified  the  law  of  real  property.  But  this  has  all  been 
done  in  a  sort  of  rough  and  ready  way,  with  no  great  attention 
to  elegance  of  form.  The  codification  of  case-law  has  (I  speak  again 
of  the  northern  and  eastern  States)  been  very  little  discussed,  and 
the  attempts  made  are,  in  a  scientific  point  of  view,  far  from  satisfac- 
tory. Among  the  individual  American  lawyers  there  are  many  men 
of  the  highest  powers — men  whose  learning  and  acumen  would  have 
put  them  in  the  forefront  of  the  bar  in  England  had  they  lived  here, 
and  enabled  them  to  rival  the  best  of  our  English  judges.  But  those 
who  take  a  speculative  interest  in  law,  and  study  its  philosophy  and 
its  history,  seem  to  be  extremely  few,  fewer  than  in  England.  As 
every  lawyer  practices  both  law  and  equity,  and  as  the  bulk  of  the 
law  altogether  is  much  smaller  than  in  England,  an  average  New 
England  town-practitioner  has  probably  a  better  general  knowledge 
of  the  whole  field  than  a  person  of  corresponding  talents  and  standing 
in  this  country,  and  is  probably  smarter  and  quicker  in  using  his 
knowledge.  On  the  other  hand,  there  are  fewer  men  who  are  masters 
of  a  special  department;  the  judges  are  in  most  States  (Massachusetts 
is  a  conspicious  exception)  inferior  people,  whose  decisions  carry 
little  moral  weight,  and  before  whom  counsel  naturally  acquire  a 
comparatively  slovenly  habit  of  arguing.  There  is,  therefore,  some 
danger  that  the  case-law  may  gradually  decline,  may  grow  looser  and 
less  consistent;  while  from  unlearned  popular  bodies,  such  as  the 
State  Legislatures,  no  finished  legislation  can  be  expected.  In  this 
condition  of  things,  the  value  not  only  of  the  reports  of  the  Federal 
Courts,  whose  judges  are  mostly  persons  of  some  mark,  but  of  our 
own  English  reports,  is  very  great.  Pretty  nearly  every  lawyer  of 
standing  takes  in  the  Law  Reports  as  they  appear,  and  the  decisions 
contained  in  them,  although  not  legally  binding,  are  cited  with  as 
much  readiness  and  enjoy  as  much  moral  weight  as  they  do  here. 
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An  English  judge  can  have  no  more  legitimate  subject  for  pride  than 
in  reflecting  that  every  decision  he  gives — I  might  say,  every  dictum 
he  utters — is  caught  up,  and  bears  with  it  ahiiost  the  force  of  law 
over  the  vast  territory  that  stretches  from  the  Bay  of  Fundy  to 
the  Golden  Gate- 
As  in  the  United  States,  the  bar  includes  the  whole  mass  of  the 
attorneys  as  well  as  those  whom  we  should  call  barristers,  its  social 
fXKsitiun  ought  to  be  compared  with  that  of  both  the  branches  of  the 
English  profession  taken  together.  So  regarded,  it  seems  to  be 
.somewhat  higher  than  in  England ;  naturally  enough,  when  we 
remember  that  there  is  no  hereditary  aristocracy  to  overshadow  it, 
and  that,  in  the  absence  of  a  titled  class,  a  landed  class,  and  a  military 
class,  the  chief  distinction  which  common  sentiment  can  lay  hold  of 
as  elevating  one  set  of  persons  above  another,  is  the  character  of  their 
occupation,  and  the  degree  of  culture  and  intelligence  which  it 
implies.  Such  distinctions,  however,  carried  more  weight  in  days 
when  society  was  smaller,  simpler,  and  less  wealthy  than  it  has  now 
Ijecome.  The  growth  of  great  mercantile  fortunes  has,  in  America, 
as  in  England,  and  perhaps  even  more  notably  there,  lowered  the 
relative  importance  and  dignity  of  the  bar.  An  individual  merchant 
holds  perhaps  no  better  place  compared  with  an  average  individual 
lawyer  than  he  did  forty  years  ago;  but  the  millionaire  is  a  much 
more  frequent  and  potent  personjige  than  he  was  then,  and  outshines 
everybo<iy  in  the  country.  Now  and  then  a  great  orator  or  a  great 
writer  achieves  fame  of  a  different  and  higher  kind;  but  in  the  main 
it  is  the  glory  of  successful  commerce  which  in  America  and  Europe 
now  draws  admiring  eyes.  Wealth,  it  is  true,  is  by  no  means  out 
of  the  reach  of  the  leading  lawyers;  yet  still  not  such  wealth  as  may 
l)e  and  constantly  is  amassed  by  contractors,  share  speculators,  hotel 
proprietors,  newspaper  owners,  and  retail  storekeepers.  The  incomes 
of  the  first  counsel  in  cities  like  New  York  are  probably  as  large  as 
those  of  the  great  English  leaders ;  one  firm,  for  instance,  is  often 
mentioned  as  dividing  a  sum  of  250,000  dollars  a  year,  of  which  the 
senior  member  may  probably  have  100,000.  It  is,  however,  only  in 
two  or  three  of  the  greatest  cities  that  such  incomes  can  be  made, 
and  one  may  doubt  whether  there  are  ten  or  fifteen  counsel  in  the 
whole  country  who,  simply  by  their  profession,  make  more  than  fifty 
or  sixty  thousand  dollars  a  year. 
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Next  after  wealth,  education  and  power,  may  be  tak^n  to  be  the 
two  elements  or  qualities  on  which  social  standing  in  a  new  and 
democratic  country  depends.     As  respects  education,  the  bar  stands 
high — higher,  it  would  seem,  than  either  of  the  two  other  learned 
professions,  or  than  their  new  sister,  journalism.     Most  lawyers  have 
had  a  college  training,  and  are  by  the  necessity  of  their  employment, 
persons  of  some  mental  cultivation ;  in  the  older  towns  they  (in  con- 
junction with  the  professors  of  the  University,  where  there  is  one) 
form  the  intellectual  elite  of  the  place,  and  maintain  worthily  the 
literary  traditions  of  the  Roman,  French,  and  English  bar.    It  is 
worth  noting,  that  the  tendency  of  their  professional  traiuing  is, 
there   as   well   as  here,  to  make  them  conservative  in  professional 
matters.     They  have  the  same  dislike  to  theories,  the  same  attach- 
ments to  old  forms^  the  same  cautiousnc^^s  in  committing  themselves 
to  any  broad  legal  principle,  which  distinguish  the  orthodox  type  of 
the  English  lawyer,  and  tend  to  reproduce  faithfully  on  the  shores  of 
the  Mississippi  the  very  prejudices  which  Bentham  assailed  eighty 
years  ago,  at  a  time  when  those  shores  were  inhabited  only  by  Indians 
and  beavers.     In  Chicago,  a  city  of  yesterday,  special  demurrers, 
replications  de  injuria,  and  all  the  elaborate  formalities  of  pleading 
which  were  swept  away  by  our  Common  Law  Procedure  Acts,  flour- 
ish and  abound  to  this  day.     As  for  power,  the  power  of  the  bar  in 
politics  is  considerable,  although  the  rise  of  a  class  of  professional 
politicians  has  of  late  years,  weakened  it.     The  affairs  of  private 
persons  are  of  course,  to  a  great  extent,  in  their  hands;  but  the  sim- 
pler state  of  the  law,  especially  the  law  of  land,  and  the  absence  of 
complicated  settlements,  make  a  man  rather  less  dependent  on  his 
solicitor  than  an  English  country  gentleman  is  almast  certain  to  be. 
The  machinery  of  local  government  is  largely  worked  by  the  lawyers, 
and  the  conduct  of  legislation  (so  far  as  it  is  not  of  a  purely  adminis- 
trative character,  or  does  not  touch  on  popular  questions)  is  left  to 
them ;  that  is  to  say,  if  any  permanent  change  is  to  be  made  in  the 
private  law  of  the  community,  or  in  procedure,  the  lay  public  can 
hardly  help  trusting  them.     When  they  act  together  as  a  class  upon 
class  questions,  they  can  put  forth  very  great  strength.     In  some 
States  it  is  entirely  the  wdll  of  the  lawyers  that  has  delayed  law 
reforms,  and  in  a  good  many,  where  the  judiciary  :s  elective,  a  fairly 
respectable  selection  of  judges  is  ensured  by  the  joint  action  of  the 
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bar,  whose  nominees  are  usually  accepted  by  the  bulk  of  sensible  lay 
citizens.  This  happens,  one  is  told,  in  Philadelphia,  as  well  as  in 
Chiciigo  and  many  cities  of  the  West. 

The  decline  of  the  influence  of  the  bar  in  politics  opens  up  a  group 
of  historical  questions  which  one  can  only  touch  on,  and  which  a 
stranger  can  indeed  hardly  hope  to  have  mastered.  In  the  earlier 
(]j\vs  of  the  Republic  lawyers  played  a  great  part,  as  lawyers  have 
done  wherever  free  government  exists.  So  in  England,  long  before 
the  days  of  Somers;  so  still  more  conspiciously  in  France,  most  of 
the  leaders  whom  each  revolution  has  brought  to  the  top  have 
W'D  men  of  the  rol>e,  as  Grevy,  Favre,  Gambetta,  and  other  people 
of  eminence  are  now.  In  America,  most  of  the  Presidents,  indeed 
nearly  all,  except  the  soldiers,  have  been  lawyers ;  witness,  among 
others,  the  last  four,  Fillmore,  Buchanan,  Lincoln  and  Andrew 
Johnson.  So  too,  were  Webster  and  Clay ;  and  so,  to  come  down  to 
the  notable  and  the  notorious  men  of  to-day,  are  Seward,  Sumner, 
John  T.  Hoffman,  B.  F.  Butler,  A.  O.  Hall.  The  absence  of  any 
permanently  wealthy  and  influential  class,  such  as  the  landed  gentry 
form  in  England,  gives  the  American  advocate  a  special  advantage  in 
public  life,  over  and  above  those  which  he  derives  from  his  practice 
ia  speaking  and  his  habit  of  dealing  with  legal  questions;  and  he 
finds  another  in  the  fact,  that  such  constant  reference  is  made  in 
American  politics  to  the  written  Constitution.  Those  who  have  been 
trained  to  interpret  it  are  allowed  to  claim  the  position  of  political 
hierophants,  the  stewards  of  sacred  mysteries. 

This  predominance  belonged  to  the  lawyers  in  De  Tocqueville's 
time,  and  he  rejoiced  to  see  it.  Since  then,  however,  great  changes 
have  parsed  upon  the  country.  Politics  have  become  a  profession — 
latterly,  a  gainful  profession — and  the  more  gainful  the  less  honor- 
able. The  great  extension  of  public  works,  especially  of  railways, 
has  put  immense  pecuniary  interests  at  the  disposal  of  Congress,  and 
of  the  State  Legislatures.  The  unfortunate  practice  of  making  all 
the  appointments  in  the  Civil  Service  temporary,  and  giving  them 
for  political  reasons,  has  become  established,  and  various  other  ways 
have  been  discovered  of  making  politics  pay.  The  formation  of  a 
class  of  men  who  devote  themselves  to  politics  solely,  (some  of  whom, 
of  course,  were  originally  lawyers,)  has  done  a  good  deal  to  jostle  the 
legitimate  lawyers  out  of  political  life,  and  probably  something  also 
to  lower  the  average  tone  of  those  who  still  mingle  in  it.     The  extent 
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to  which  this  evil — for  such  it  must  be  called — prevails,  varies  in 
different  places,  according  to  the  character  of  the  population.  New 
York  is,  of  course,  conspicuously  the  worst;  the  most  prominent  lead- 
ers of  the  Irish  rabble,  which  has  latterly  governed  it,  being  men 
whom,  whatever  their  profession,  no  respectable  lawyer  w-ould  recog- 
nize as  social  equals.  There  are,  however,  a  good  many  other  places 
where  a  barrister  of  high  character  and  legal  note  would  feel  that,  in 
throwing  himself  into  politics,  he  was  entering  a  distinctly  lower 
arena  than  that  of  the  law-courts,  and  undertaking  to  deal  with  peo- 
ple among  whom  he  must  not  expect  (o  find  the  same  sense  of  honor 
and  the  same  mental  refinement  which  he  was  accustomed  to  among 
his  professional  brethren.  The  meti  who  now  lead  the  profession  in 
the  United  States,  certainly  do  not  carry  their  due  weight  in  politics. 

Whether  it  is  true,  as  one  is  so  often  told  in  America,  that  the 
corruptions  of  politics  have  affected  the  tone  of  the  bar  itself,  is  a 
question  on  which  a  stranger's  impressions  are  worth  little  or  nothing. 
In  America,  as  in  England,  there  is  a  considerable  tendency  to  exag- 
gerate the  present  evils  of  the  country',  and  one  never  knows  how 
much  deduction  to  make.  There  is  no  doubt,  however,  that  the  dis- 
tinctive character  of  the  bar,  as  a  profession,  separated  by  its  usages 
from  the  rest  of  the  community,  and  bound  by  peculiar  rules,  is 
much  less  marked  than  in  England.  The  levelling  and  equalizing 
tendency  which  has  been  already  noted  as  potent  in  modern  civiliza- 
tion, is  most  potent  under  democratic  institutions;  the  spirit  which  has 
destroyed  class  privileges  is  hostile  to  any  thing  that  marks  off  any 
set  of  men  from  the  rest  of  the  comnmnity,  and  does  not  spare  even  a 
professional  organization  in  such  slight  external  badges  of  caste  as  a 
professional  drass.  Neither  wig,  bands,  gown,  nor  any  other  peculiar 
dress,  is  worn  by  the  American  barrister,  nor  even  by  the  American 
judge,  save  only  by  the  members  of  the  Supreme  Court,  who  api)oar 
in  gowns  when  they  sit  at  Washington. 

This  point  is  forcibly  put  by  an  able  writer  in  the  American  Law 
Review  for  April,  1861  : — 

'^Lawyers  are  rightly  called  the  most  conservative  class  in  a  de- 
mocracy, and  their  influence  in  the  government  pronounced  to  be  the 
most  powerful  existing  security  against  its  excesses.  It  follows  tJiat 
the  class  of  ptJiticians  who  profit  by  those  excesses  must  be  hostile 
to  the  legal  profession ,  and  the  antagonism  is  none  the  less  real  for  being 
unavowed.     The  people  are  never  jealous  of  lawyers,  they  trust  the 
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legal  profession  because  its  interest  is  really  the  same  with  their  own, 
and  because  its  intelligence  guides  them  best  in  pursuing  that  in- 
terest. In  doing  so  it  thwarts  the  demagogue,  whose  interest  it  is 
to  flatter  popular  passion  or  vanity.  The  French  publicist  held  the 
opinion  that  lawyers  would  always  maintain  the  lead  in  a  democracy. 
He  could  not  forecast  the  influences  which,  in  the  last  quarter  of  a  cen- 
tury,  have  so  enormously  increased  the  control  of  mere  politicians. 
*  *  *  The  democratic  principle  is  a  slow  strong  solvent  of  forms 
and  symbols — so  strong  that  it  may  even  be  artfully  misdirected 
to  attack  the  substance  and  weaken  the  reality  of  the  thing  symbol- 
ized. Therefore  much  of  the  democratic  teaching  of  the  day  en- 
courages a  sort  of  unformed  notion  that  the  destruction  of  class 
peculiarities  will  have  a  magical  power  to  efface  differences  of 
nature  and  make  all  men  alike  wise,  good  and  happy.  Such  a 
notion  easily  breeds  the  mistake  of  regarding  superior  morality 
and  intelligence  as  an  unwarranted  privilege.  Any  eminence  is  un- 
democratic, the  Cleon  of  the  hour  exclaims;  superiority  of  any  kind 
is  treason  to  the  great  Declaration;  and  any  calling  or  profession  that 
rests  upon  such  superiority,  and  maintains  and  protects  itself  by  cher- 
islung  it,  is  unconstitutional,  or  we  will  s])eedily  make  it  so." 

The  subject  of  the  article  from  which  I  quote  is  the  formation  of 
the  Bar  Association  of  New  York,  and  the  somewhat  gloomy  views 
it  expresses  seem  to  be  suggested  chiefly  by  the  phenomena  of  that 
oitv,  which,  as  has  already  been  remarked,  are  quite  exceptional.  It 
is  true,  however,  that  throughout  the  States  the  bar  is  very  much 
less  of  a  caste  or  guild  than  it  is  in  England,  and  that  its  members 
are  less  sensitive  to  professional  opinion.  The  circumstances  of  the 
country,  and  the  pei'vading  faith  in  the  principle  of  laissez  faire, 
have  prevented  the  establishment  of  any  system  of  professional  gov- 
ernment: there  is  no  tribunal  corresponding  to  our  Inns  of  Court- 
The  control,  which  is  by  law  vested  in  the  State  judges,  is  not  and 
could  not  well  be  used  to  much  purpose.  Even  so  apparently  triv- 
ial a  circumstance  as  the  absence  of  a  peculiar  costume  has  contrib- 
uted to  weaken  the  feeling  of  the  collective  dignity  and  responsibili- 
ty of  the  profession,  and  of  the  duty  which  each  member  owes  to  the 
^hole  body — has  increased  that  perilous  sense  of  the  loss  of  the  indi- 
vidual in  the  mass  which  is  so  marked  in  huge  and  swiftly-changing 
communities.  I  am  far  from  meaning  to  say  that,  except  per- 
haps in  such  a  place  as  New  York,  the  want  of  a  stricter  system  has 
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as  yet  been  injuriously  felt.  Where  the  tone  of  society  is  high  and 
pure,  as  it  is  in  by  far  the  greater  part  of  the  country,  and  conspic- 
uously in  New  England  and  the  best  of  the  Western  States,  the  tone 
of  the  bar  is  high  and  pure  also.  But  where  bad  symptoms  have 
shown  themselves,  there  have  been  no  legal  and  efficient  me^ins  of 
dealing  with  them. 

This  state  of  things  has  led,  in  these  last  few  months,  to  the  form- 
ation in  New  York  City  of  a  voluntary  organization  intended  to  fos- 
ter the  esprit  de  corps  of  the  profession,  and  enable  it  to  act  more 
effijctively  in  the  pursuit  cf  common  objects,  and  above  all  (although 
for  obvious  reasons  this  has  not  been  prominently  put  forward)  to 
exercise  a  sort  of  social  censorship,  by  excluding  or  expelling  unwor- 
worthy  persons  from  its  membership.  So  far,  this  Bar  Association 
is  a  mere  club,  with  no  oflicial  position;  but  it  is  hoped  that  it  may, 
some  day,  acquire  regular  disciplinary  powers.  Its  leaders  are  men 
of  the  highest  character  and  abilities,  and  the  example  they  have  set 
in  founding  it  has  already  been  followed  by  the  establishment  of  sim- 
ilar organizations  in  Pennsylvania  and  Maryland. 

One  naturally  asks,  what  is  there  that  we  in  England  may  learn 
from  a  survey  of  the  condition  and  prospects  of  our  profession  in  the 
United  States?  Many  of  its  characteristics  are  intimately  bound  up 
with  social  and  political  phenomena  unlike  those  of  England,  and 
are  therefore  to  us  matters  rather  of  speculative  than  of  practical  in- 
terest. Others,  as  for  instance  the  results  attained  by  the  schools  of 
law,  which  have  a  considerable  influence  in  elevating  the  tone  of  the 
profession,  as  well  as  in  making  it  more  efficient,  deserve  to  be  care- 
fully noted  with  a  view  to  imitation.  And  a  great  deal  of  light  is 
certainly  thrown,  by  a  study  of  the  state  of  things  in  America,  upon 
a  question  which  has  already  been  raised  in  this  country,  and  is  like- 
ly to  be  more  and  more  eagerly  discussed,  especially  if  our  courts  are 
still  further  localized, — the  question  whether  or  no  the  present  sepa- 
ration between  barristers  and  attorneys  ought  to  be  maintained* 
Before  concluding,  a  few  words  may  be  said  upon  this  matter. 

There  are  two  sets  of  persons  in  England  who  complain  of -our 
present  arrangements — a  section  of  the  solicitors,  who  are  debarred 
from  the  exercise  of  advocacy,  and  therefore  from  the  great  prizes  of 
the  profession,  as  well  as,  to  a  considerable  extent,  from  public  life; 
and  a  section  of  the  junior  bar,  whose  members,  depending  entirely 
on  the  patronage  of  the  solicitors,  find  themselves,  if  they  happen  to 
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have  no  private  connections  among  that  branch  of  the  profession,  ab- 
solutely unable  to  get  employment,  since  a  strict  code  of  etiquette 
forbids  them  to  undertake  certain  sorts  of  work,  or  to  do  work  ex- 
cept on  a  fixed  scale  of  fees,  or  to  take  work  directly  from  a  client, 
or  to  form  partnerships  with  other  counsel.  An  attempt  has  been 
made  to  enlist  the  general  public  in  favor  of  a  change,  by  the  argu- 
ment that  law  would  be  cheapened  by  allowing  the  attorney  to  argue 
and  carry  through  the  courts  a  cause  which  he  has  prepared  for 
trial;  but  so  far  the  general  public  has  not  responded. 

There  are  three  points  of  view  from  which  the  merits  or  demerits 
of  a  change  may  be  regarded.  These  are  the  interests  respectively  of 
the  profession,  of  the  client,  and  of  the  nation  and  community  at 
large. 

As  far  as  the  advantage  of  the  profession,  in  both  its  branches,  is 
concerned,  the  example  of  the  United  States  seems  to  show  that  the 
balance  of  advantage  is  in  favor  of  uniting  barristers  and  attorneys 
in  one  body.  The  attorney  has  a  wider  field,  greater  opportunities 
of  distinguishing  himself,  and  the  legitimate  satisfaction  of  seeing  his 
cause  through  all  its  stages.  The  junior  barrister  finds  it  far  easier 
to  get  on,  even  as  an  advocate;  and,  if  he  discovers  that  advocacy  is 
not  his  line,  is  able  to  subside  into  the  perhaps  not  less  profitable  or 
agreeable  function  of  a  solicitor.  The  senior  barrister  or  leader  does 
no  doubt  suffer,  for  his  attention  is  more  distracted  by  calls  of  differ- 
ent kinds;  he  is  sometimes  obliged,  even  if  he  has  junior  partners,  to 
lake  up  petty  work  for  the  sake  of  keeping  a  client;  he  finds  it  less 
easy  to  devote  himself  to  a  special  department  of  law,  and  elect  to 
shiue  in  it;  he  assumes  all  the  weight  of  responsibity  for  the  whole 
conduct  of  the  case,  which  with  us  is  so  divided  between  counsel  and 
attorney  that  either  can  charge  a  miscarriage  on  the  other. 

The  gain  to  the  client  is,  perhaps,  even  clearer;  and  even  those 
(few,  very  lew)  American  counsel  who  say  that  for  their  own  sake 
ihey  would  prefer  the  English  plan  of  a  separation,  admit  that  the 
litigant  is  more  expeditiously  and  effectively  served  where  he  has 
but  one  person  to  look  to  and  deal  with  throughout.  It  does  not 
suit  him,  say  the  Americans,  to  be  lathered  in  one  shop  and  shaved 
in  another;  he  likes  to  go  to  his  lawyer,  tell  him  the  facts,  get  an  off- 
hand opinion,  if  the  case  be  a  fairly  simple  one  (as  it  is  nine  times 
out  of  ten),  and  issue  his  writ  with  some  c<mfidence:  whereas,  under 
the  English  system,  he  would  either  have  to  wait  till  a  regular  case 
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for  the  opinion  of  counsel  was  drawn,  sent  to  a  barrister,  and  returned 
written  on,  after  some  days,  or  else  take  the  riisk  of  bringing  an  ac- 
tion which  turned  -  out  to  be  ill-founded.  It  may  also  be  well-be- 
lieved that  a  case  is,  en  the  whole,  better  dealt  with  when  it  is  kept 
in  one  office  from  first  to  last,  and  managed  by  one  person,  or  by 
partners  who  are  in  constant  communication.  Mistakes  and  over- 
sights are  less  likely  to  occur,  since  the  advocate  knows  the  facts  bet- 
ter, and  has  almost  invariably  seen  and  questioned  the  witnesses  be- 
fore he  comes  into  court.  It  may  indeed  be  said  that  an  advocate 
does  his  work  with  more  ease  of  consciepce,  and  perhaps  more  sang 
froid,  when  he  knows  nothing  but  his  instructions.  But  American 
practitioners  are  all  clear  that  they  are  able  to  serve  their  clients  bet- 
ter than  they  could  if  the  responsibility  were  divided  between  the 
man  who  prepares  the  case,  and  the  man  who  argues  or  addresses  the 

juiy. 

The  client,  however,  is  also  a  member  of  the  nation,  and  the 
nation  has  an  interest,  over  and  above  that  which  some  of  its  mem- 
bers have  as  litigants,  in  the  administration  of  justice  and  the  well- 
being  of  the  legal  profession.  It  is  concerned  to  have  the  scientific 
character  of  the  law  maintained  and  the  work  of  legislation  done,  not 
only  with  substanstial  good  sense,  but  with  elegance  and  symmetry 
of  form.  It  is  also  concerned  to  see  that  those  whose  occupation 
makes  them  the  natural  guardians  of  the  law  and  a  check  upon  any 
misconduct  of  the  bench,  should  maintain  their  influence  and  exercise 
it  with  zeal  and  pul)lic  spirit.  The  political  functions  of  the  legal 
profession,  important  in  all  States,  are  perhaps  most  important  in  a 
democracy,  where  it  is  an  element  of  permanpnce,  advising  and  con- 
trolling the  ever-fluctuating  currents  of  popular  opinion.  These 
functions  cannot  be  rightly  discharged  unless  the  profession  sets  an 
example  to  the  country  of  purity,  dignity  and  self  control.  Now  the 
most  important  part  of  the  profession,  for  political  purposes,  is  that 
part,  corresponding  to  the  bar  in  the  English  sense  of  the  term, 
which  is  in  direct  contact  with  the  judges,  which  conduct  causes  in 
the  courts,  which  cultivates  oratory,  and  thereby  influences  represen- 
tative assemblies  and  public  meetings.  This  comparatively  small 
body  can,  owing  to  its  very  smallness,  be  kept  under  strict  control, 
may  cherish  a  strong  professional  feeling,  and  may  therefore  be  with 
safety  allowed  certain  exceptional  privileges.  In  the  immense  mass 
of  the  whole  profession  it  is  all  but  impossible  to  maintain  an  equally 


An  English  View  of  the  Legal  Profession  in  Ainerica,       299 

high  standard  of  honor  and  duty.     The  scientific  character  of  the 
law,  its  precision  and  philosophical  propriety,  may  perhaps  be  best 
secured  by  setting  apart  (as  in  England)  a  section  of  the  profession 
who  can  the  better  devote  themselves  to  it  in  that  they  are  not  dis- 
tracted by  undertaking  work  which  is  not  properly  legal,  such  as  is 
much  of  the  work  done  in  an  attorney's  oflRce.     The  conscience  or 
honor  of  a  member  of  either  branch  of  the  profession  is  exposed  to 
les8  strain  where  the  two  branches  are  distinct.     The  counsel  is  un- 
rler  less  temptation  to  win  his  cause  by  foul  means,  since  he  is  re- 
moved from  the  client  by  the  interposition  of  the  attorney,  and 
therefore  less  personally  identified  with  the  success  of  the  client's 
scheme.     His  relation  to  the  judge  is  a  Hiore  independent  one  than  if 
his  fee  were  to  depend  on  l.is  success  in  the  suit,  as  it  does  where  a 
share  of  the  proceeds  or  a  commission  on  the  proceeds  is  given  to  the 
advocate,  a  practice  hard  lo  check  where  the  advocate  is  also  the  at- 
torney: he  is  therefore  less  likely  to  lead  a  judge  astray  or  to  take 
advantage  of  a  judge's  corruption.     He  probably  has  not  that  inti- 
mate knowledge  of  the  client's  affairs  which  he  must  have  if  he  had 
prepared  the  whole  case,  and  is  therefore  less  likely  to  be  drawn  into 
speculating,  to  take  an  obvious  instance,  in  the  shares  of  a  client 
company,  or  otherwise  playing  a  double  and  disloyal  game.     Simi- 
larly it  might  be  shown  that  the  attorney  also  is  less  tempted  than  if 
he  dealt  immediately  with  the  judge,  and  were  not  obliged,  in  carry- 
ing out  the  schemes  of  a  fraudulent  client,  to  call  in  the  aid  of  another 
practitioner,   amendable   to   a   strict  professional  discipline.      And 
histly,  it  is  urged  that  where,  as  in  England  and  generally  in  Ameri- 
ca, judges  are  taken  exclusively  from  the  bar  (whereas  on  the  Conti- 
nent the  judicial  profession  is  distinct  from  that  of  advocacy),  it  be- 
comes specially  important  to  provide  that  no  one  shall  mount  the 
hench  who  has  not  proved  his  talents  as  an  advocate,  and  acquired  in 
that  capacity  the  confidence  of  the  public. 

Such  are  some  of  the  arguments  which  one  hears  used  in  America 
as  grounds  for  preferring  the  double  system,  and  they  are  worth  con- 
sidering, although  it  may  well  be  thought  that  their  force  would  be 
greatly  diminished  if  some  more  effective  tribunal  existed  than  now 
exists  there  for  trying  and  punishing  professional  offenses. 

Which  way  the  general  balance  of  advantage  lies  is  too  intricate  a 
question  to  be  discussed  at  the  end  of  a  paper.  But  most  people  will 
admit  that  our  present  English  rules .  are  not  satisfactory,  and  that 
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the  example  of  America  is  on  Ibe  whole  in  favor  of  a  somewhat  freer 
system.  It  has,  for  instance,  been  suggested  that  there  should  be  an 
easier  and  quicker  passage  from  either  branch  of  the  profession  to  the 
other  than  is  now  permitted  here;  that  barristers  should  be  allowed 
to  be  retained  directly  by  the  client,  even  though  he  must  have  the 
attorney's  part  of  the  work  done  by  an  attorney;  that  barristers 
should  be  permitted  to  form  partnerships  among  themselves,  and  to 
do  work  for  lower  fees  than  etiquette  now  allows,  even  gratis  if  they 
wish,  maintaining,  however,  the  prohibition  to  bargain  for  the  pay- 
ment by  the  result.  It  is  argued,  and  with  much  force,  that  there  is 
no  reason  why  students  preparing  for  the  one  branch  of  the  profes- 
sion should  not  be  educated  along  with  candidates  for  the  other,  and 
allowed  to  compete  in  the  same  examinations.  In  any  case,  it  is 
pretty  clear  that  a  change  of  some  kind  will  come,  or  rather  that  the 
changes  already  begun  by  the  establishment  of  the  County  Courts 
will  be  carried  further.  There  is  still  time  to  provide  that  such 
change  should  take  a  good  form,  and  should  not  consist,  as  some  re- 
formers wish  it  to  do,  simply  in  the  absorption  of  the  bar  by  the 
attorneys.  This,  I  venture  to  think,  would  be  a  misfortune,  not  per- 
hap.s  for  the  present  members  of  the  bar,  but  for  the  country  at 
large. 

Our  English  bar  and  bench  have  been  in  so  wholesome  a  state  for 
the  last  two  centuries,  despite  the  political  crisis  we  have  passed 
through,  that  we  are  perhaps  too  apt  to  fancy  such  a  state  of  things 
normal,  and  to  undertake  the  dangers  of  a  lapse.  The  circumstan- 
ces of  New  York  City,  whose  judges  were  forty  years  ago  as  repu- 
table as  those  who  sit  at  Westminster,  is  a  serious  warning  that  the 
evils  whose  existence  we  have  so  often  heard  of  in  Spain,  Italy  and 
France,  may  come  to  prevail  in  English-speaking  communities  also. 
As  fresh  pestilences  arise  when  the  old  forms  of  disease  seem  worn 
out,  so  the  perpetual  vices  of  mankind  aasume  a  new  shape  in  a  new 
era,  being  in  substance  still  the  same.  In  the  Middle  Ages  the  per- 
versions of  justice  were  mostly  due  to  the^oppressions  of  a  king,  or  of 
powerful  nobles;  now  fraud  takes  the  place  of  violence,  and  we  have 
to  fear  the  influence  of  huge  masses  of  ignorant  men  swayed  by  un- 
scrupulous leaders,  and  of  prodigious  accumulations  of  wealth  in  the 
hands  of  individuals  and  companies.  Fortunately,  the  clanger  in 
America  is  less  than  it  might  appear,  less  than  it  would  be  in  a  small 
country  like  England.      The  territory  is  so  extensive,  the  different 
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States  so  independent^  and  in  many  respects  so  unlike  one  another, 
the  general  tone  of  the  population  so  healthy,  that  the  infection  need 
not  spread  quickly,  and  may  be  checked  (as  at  this  moment  in  New 
York)  before  it  has  spread  far.  The  moral,  however,  which  the  bare 
existence  of  such  mischiefs  teaches,  is  none  the  less  grave.  That 
moral  is,  in  its  most  general  form,  the  extreme  importance  of  re- 
pressing corruption  in  all  its  forms;  and  in  doing  so,  of  not  simply 
tmsting  to  public  opinion,  however  sound  for  the  moment,  but  of 
providing  some  regular  means  of  noting  and  pouncing  upon  the 
evil  in  its  first  beginnings.  More  particularly,  it  suggests  to  us  the 
desirability  of  doing  every  thing  to  enhance  the  dignity  of  the  judi- 
cial office,  and  to  quicken  in  its  holders  a  sense  of  their  responsibili- 
ties; and  it  warns  us  keep  within  moderate  limits  the  jurisdiction  of 
local  court*?,  whose  judges  have  not  that  protection  against  dangerous 
influences  \*hich  their  social  position,  their  incomes,  and  a  watchful 
public  opinion,  give  to  the  eminent  men  who  sit  in  the  Superior 
Courts  of  Common  Law  and  Equity. 

The  example  of  our  country  is  of  the  more  consequence,  as  it  in- 
fluences so  many  communities  elsewhere,  and  especially  in  the  colonies, 
—communities  exposed  to  dangers  and  temptations  similar  to  those 
of  New  York.  That  its  example  is  on  the  whole  so  good,  is  legiti- 
mate naattcr  for  satisfaction.  Much  has  been  said  lately  of  the  de- 
cadence of  England;  nor  is  there  any  harm  in  having  our  weaknesses 
pointed  out,  so  long  as  suspicion  is  not  thereby  sown  between  our- 
selves and  our  true  natural  allies.  But  no  country  can  be  in  a  state 
of  decay  while  it  continues  to  uphold  public  purity — the  purity  of 
the  bar,  of  the  bench,  and  of  political  life.  Such  purity  is  not  only 
a  chief  source  of  a  people's  happiness,  but  the  great  source  of  its 
strength;  for  it  is  the  foundation  of  that  mutual  confidence  between 
citizen  and  citizen,  between  the  governors  and  the  governed,  on 
which,  in  moments  of  national  peril,  everything  depends. 

James  Bryce. 
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[For  the  present  nunibef  of  the  Digest,  selectioDB  have  been  made 
frotn  the  following  volumes  of  State  Reports j  15  Minnesota;  33 
Indiana;  58  Maine;  89  California;  25  Wisconsin;  8  Rhode  Island; 
4  West  Virginia;  1  Kentucky  (Bush.);  62  Illinois;  42  Vermont.] 

ABATEilEKT. 

1.  It  10  no  cause  for  demurrer^  on  an  action  of  debt  on  a  negotiable 
note,  that  a  party  defendai^t  is  described  in  the  declaration  as  ^'H.  D. 
McClintis."  If  there  be  any  misnomer  it  should  be  pleaded  in  abate- 
ment, or  the  defendant  on  his  own  motion  and  affidavit,  should  have 
the  declaration  amended  by  inserting  the  proper  name«  Handlji 
vs.  Lvtdington  et  aL,  4t  West  Va.,  63. 

5.  The  pendency  of  an  action  of  trespass  against  a  deputy-sheriff 
for  his  wrongful  acts  done  under  color  of  his  office,  can  not  be 
pleaded  in  abatement  in  an  action  against  the  sheriff  for  the  same 
cause:  Sevtry  vs.  iVye,  246;  58  Maine. 

3.  In  an  action  on  a  promissory  note,  signed  by  the  defendauts  ai 
directors,  wherein  a  voluntary  association  called  the  ''Machias  Mining 
Company,"  promise  to  pay  Ellis  M.  Smith  or  order,  the  sum  named 
at  the  time  specified:  Hdd,  that  all  the  members  of  the  association, 
if  any,  being  liable,  the  action  should  be  against  all ;  but  that  the 
action  against  the  defendants  alone  is  maintainable,  unless  they  plead 
in  abatement  the  non- joinder  of  their  associates :  McGreary  vs. 
Chandlery  58  Maine,  537. 

Acceptance. — See  Administration,  5;   Bili^  op   Exchangk, 

&c.,  2. 

Accord  and  Satisfaction. 

A.  being  liable  to  B.  in  a  large  sum  and  claiming  that  C.  was 
liable  to  him,  B.  accepted  a  small  sum  from  A.  in  full  satis&ctioo, 
upon  the  condition  proposed  by  A.  that  he  would  forego  the  enforce- 
ment of  his  claim  against  C.     Afterwards  A.  violated  the  condition 
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and  collected  his  demand  from  C.  by  suit.     Held^  that  A.  could  not 
claim  that  B.'s  demand  was  satisfied :   Kingan  et  al,  vs.  Gibson^  33 
Indiana,  53. 
See  Contract,  20. 

Action. 

1.  If  a  person  voluntarily,  and  without  mistake  of  facts,  pays  or 
gives  money  to  another,  he  can  not  maintain  an  action  to  recover  it: 
Smith  vs.  Sdiroeder,  15  Minn.,  35. 

2.  In  case  of  a  deed  absolute  on  its  fiice  but  in  &ct  a  mortgage,  if 
no  attempt  has  been  made  by  the  grantee  to  foreclose  the  equity  of 
redemption  under  it  as  a  mortgage^rand  the  right  to  foreclose  is  not 
barred  by  the  statute  of  limitations,  the  grantor  may  maintain  his 
action  to  have  relief  that  the  deed  be  declared  a  mortgage,  and  he  be 
permitted  to  redeem :  HoUon  vs.  Meighetij  15  Minn.,  69. 

3.  A  husband  can  not,  even  with  his  wife's  consent,  maintain  an 
action  in  his  own  name  alone,  for  an  injury  to  his  wife's, horse  occa- 
sioned by  a  defect  in  the  highway,  while  he,  having  exclusive  posses- 
sion and  control  of  the  horse  with  the  wife's  consent,  was  driving 
along  the  road  alone:  Green  vs.  Inhabitants  of  North  Yarmouth^  58 
Maiue,  54, 

4.  A  child  of  nine  years,  who,  in  the  day-time,  jumps  from  aside- 
walk,  lawfully  constructed  by  a  railroad  company  on  the  side  of  its 
railway  bridge,  upon  the  properly  constructed  draw,  while  the  same 
is  being  lawfully  closed,  is  so  wanting  in  ordinary  care  and  prudence 
as  not  to  be  entitled  to  maintain  an  action  for  the  injury  resulting 
therefrom:  Brotcn  vs.  E.  &  N.  A,  R.  R,  Co.,  68  Maine,  384. 

5.  A  party  may  waive  his  right  of  action  against  the  sheriflT  and 
bring  it  against  the  deputy  for  a  breach  of  a  direct  covenant  to  the 
party  suing:    Winterbower  vs.  Haycrafty  7  Ky.,  (Bush.,)  57. 

6.  A  deputy  sheriff  receipted  for  and  covenanted  to  collect  fee 
bills.  For  failing  to  pay  over  money  so  collected,  an  action  may  be 
brought  against  him  on  the  covenants  of  his  receipts:  Ibid^ 

7.  The  right  of  action  in  favor  of  the  indorser  against  those  bound 
with  or  for  him,  accrues  only  upon  the  payment  of  the  bill  by  him : 
Bowman  vs.  Wright,  7  Ky.,  (Bush.,)  375. 

8.  An  indorser  who  pays  or  is  compelled  to  pay  a  bill  of  exchange 
has  a  right  of  action  on  the  implied  liability  resulting  from  the  pay- 
ment against  any  party  who  was  bound  before  him  or  liable  to  con- 
tribute to  the  payment  of  the  debt:  Ibid, 
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9.  Distributees  ean  not  sue  jointly  and  recover  a  joint-judgraeDt 
against  the  administrator  for  an  alleged  balance  of  their  several  shares 
of  the  amount  found  due  to  them  by  settlement:  Pelly  vs.  Bowyer, 
7  Ky.,  (Bush.,)  513. 

10.  Unless  the  objection  for  the  misjoinder  is  waived,  there  is  no 
authority  for  uniting  as  co  plaintiffs,  several  parties  having  separate 
and  independent  rights  of  action  against  the  same  defendant,  or  for  a 
joint  recovery  thereon  :  Ibid, 

11.  A  surety  paying  a  debt  may  sue  a  co-surety  separately,  or  as  a 
joint  defendant  with  the  principal,  when  and  as  often  as  he  makes 
payments:  Robinson  vs.  Jennings,  7  Ky.,  (Bush.,)  630. 

12.  Right  of  action  for  personalty  on  the  death  of  the  party  vests 
in  his  personal  representative :  Hull  vs.  Deaily^a  Administrator,  7 
Ky.,  (Bu^.,)  687. 

13.  Assumpsit  can  not  be  maintained  for  use  and  occupation,  un* 
less  the  relation  of  landlord  and  tenant  has  existed  between  the 
parties,  and  not  then  except  on  an  express  or  implied  promise  of 
payment;  Ilalldal,  vs.  Jacobs,  7  Ky.,  (Bush.,)  595. 

14.  If  upon  a  plaintiff's  own  showing,  it  appears  that  his  cause  of 
action  arises  from  a  violation  on  his  part  of  a  positive  law,  his  suit 
will  not  be  sustained,  and  the  action  must  equally  fail,  though  the 
illegal  act  be  only  one  cf  a  series  of  facts  necessary  to  sustain  the 
claim  :    Whelden  vs.  Chcqjpel,  8  Rhode  Island,  230. 

15.  Where  the  defendant  in  an  action  of  assumpsit,  asked  an 
instruction  to  the  jury,  which  was  given,  and  which  when  considered 
in  the  light  of  the  evidence  in  the  case,  amounted  to  an  admission  of 
his  liability,  it  was  held,  the  jury  finding  in  strict  accordance  with 
such  instruction,  no  question  as  to  the  form  of  the  action  could  be 
raised:    Parker  vs.  Tiffany,  52  Illinois,  286. 

16.  A  creditor  by  note  and  mortgage  may  obtain  a  judgment  on  the 
note,  and  subject  property  other  than  that  embraced  in  the  mortgage 
to  its  payment:   Karnes  vs.  Lloijd  et  aL,  52  Illinois,  114. 

17.  Where  two  or  more  have  a  joint  interest  in  the  damage  caused 
by  the  destruction  of  buildings  by  fire  through  such  fault  of  another 
as  would  make  him  answerable  therefor,  they  may  maintain  a  joint 
action  for  the  loss  without  having  jointly  the  legal  title  in  the  build- 
ings destroyed :  Cleveland  vs.  Orand  Trunk  R,  JR.  Co.,  42  Ver- 
mont. 449. 

18.  For  the  purpose  of  avoiding  the  statute  of  limitations,  the  time 
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of  issuiDg  the  writ  is  the  comraenccraent  of  the  suit,  if  it  is  duly 
served  and  returned  within  the  time  therein  limited.  For  other 
purposes,  service  of  the  writ  is  regarded  as  the  commencement  of  the 
suit:  Kirbjj  vs.  Jackson,  42  Vt.,  552. 

19.  Tn  order  to  constitute  the  commencement  and  pendency  of  an 
action,  in  any  such  sense  that  the  pendency  of  a  prior  suit  would 
abate  the  latter,  the  service  of  the  writ  in  the  latter  suit  must  have 
been  such  as  would  call  the  defendant  to  answer  to  the  second  suit, 
and  if  notice  of  the  discontinuance  of  the  former  suit  is  given  the 
defendant  before  service  is  completed,  so  as  to  require  him  to  answer 
the  suit,  the  two  suits  are  not  pending  at  the  same  time,  and  the  first 
will  not  abate  the  second :  J6. 

See  Abatement,  3;   Assault  and  Battery,  1 ;  Assignment,  3; 
Appeal.   Assumpsit,  4;  Corporation,  1;  Deed,  3. 

Administration,  &c. 

1.  A  surviving  partner  should  never  be  appointed  administrator  on 
the  estate  of  his  deceased  partner,  because,  as  such  survivor,  he  be- 
comes accountable  to  the  estate,  and  could  not  well  account  to  him- 
self as  its  representative:  Howard  vs.  Sl'fgk  Administrators,  52 
Illinois,  336, 

2.  A  claim  against  an  estate,  bearing  such  marks  as  induced  a 
suspicion  of  its  fairness,  was  not  presented  until  three  years  after  the 
death  of  the  intestate.  This  delay  in  presenting  the  claim  was 
r^rded  as  so  important  a  circumstance  for  the  consideration  of  the 
jury  in  determining  wh^^ther  the  claim  ought  to  be  paid,  that  a  mod- 
ification by  the  court  below  of  an  instruction  asked  on  behalf  of  the 
estate,  which  would  be  likely  to  exclude  the  consideration  by  the  jury 
of  that  circumstance,  was  held  to  be  ground  for  reversal  of  the  judg- 
ment allowing  the  claim:  Cy Connor,  Administratrix,  vs.  O* Connor, 
52  Illinois,  316. 

3.  If  an  estate  is  not  fully  settled,  and  the  administrator  has 
exhausted  the  personal  assets  in  the  payment  of  other  debts  than  his 
own,  he  may  prove  a  claim  due  to  himself  personally,  from  the  estate, 
preparatory  to  obtaining  an  order  to  sell  the  real  estate.  If  he 
chooses  to  postpone  the  payment  of  his  own  claim,  and  the  assets  are 
exhausted,  he  is  not  prohibited  from  making  application  for  an  order 
to  sell  the  real  estate,  and  thus  convert  it  into  real  estate:  Johnson 
vs.  GiM,  52  Illinois,  358. 
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4.  Where  a  will  confers  power  on  two  executors  to  lease  lands,  and 
one  of  them  fails  to  qualify,  and  the  other  does  qaalify^,  the  power  vests 
in  the  latter  to  execute  the  lease :  Wisdom  vs.  Becker ,  Administratrix, 
52  Illinois,  342. 

5.  Where  an  executor  accepts  a  draft  drawn  upon  him  by  a  dis- 
tributee of  the  estate,  even  though  the  acceptor  has  money  in  his 
hands,  in  his  fiduciary  capacity,  belonging  to  the  drawer,'  the  estate 
will  not  be  bound  by  the  acceptance,  but  only  the  executor  individu- 
ally :  Ibid,  342. 

See  Parties,  1. 

Adverse  Possession. 

1.  A  purchaser  of  land  at  a  delinquent  tax- sale,  does  not  acquire 
by  his  purchase,  before  the  expiration  of  the  time  for  redemption, 
any  estate  or  interest  in  the  land  as  against  the  owner,  but  has  only  a 
lien  thereon  for  the  re-payment  of  his  money,  and  the  statutory  inter- 
est or  penalty:  Brackett  vs.  Gilmore,  15  Minn.,  245. 

2.  Where  one  claims  title  by  adverse  possession  for  the  required 
period,  under  a  claim  of  ownership,  it  is  competent  for  him  to 
show  that  while  he  occupied  he  asserted  ownei*ship  by  bringing  an 
action  of  trespass  against  others  who  attempted  to  enjoy  the  premises, 
and  prosecuted  it  to  a  final  termination.  For  this  purpose  he  may 
put  in  evidence,  the  record  of  such  suit,  and  the  proceedings  therein, 
under  instruction  that  it  was  not  evidence  of  the  title,  but  was  evi- 
dence tending  to  show  that  he  was  claiming  the  land  now  in  dispute: 
HollisleVy  Adminibiraior,  vs.  Young,  42  Vt.,  403. 

3.  A  party  who  has  once  commenced  a  possession  of  land  by 
actual  entry,  and  acts  of  occupancy  on  it,  may  continue  to  possess  it 
during  intervals  when  not  upon  it,  hence  he  may  claim  it  during 
such  intervals  as  well  as  when  actually  upon  the  land  doing  acts  of 
possession;  and  the  fact  of  his  making  such  claim  is  provable  by  evi- 
dence of  his  declarations  made  at  the  time,  in  the  same  manner  and 
to  the  same  effect  as  if  made  while  on  the  land  and  doing  an  act  of 
possession :   Webb  vs.  EicIiardso7i,  42  Vt.,  465. 

Affidavits. 

1.  The  plaintiff  in  a  case  of  interpleader  should  make  an  afiSdavit 
that  there  is  no  collusion  between  him  and  any  of  the  other  parties: 
Starling  vs.  Brown,  7  Ky.,  (Bush.,)  164. 
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2.  As  a  daim  evidenced  by  a  judgment  like  any  other  asserted 
demand,  may  be  unjust  or  have  been  paid,  or  be  subject  to  set-offs  or 
discoiiDts,  no  reason  is  perceived  from  exempting  it  from  the  opera- 
tion of  the  statute  requiring  claimants  against  decedents'  estates  to 
verify  their  demands:  Cutirt/^a  AdminUirator  vs.  Bryant* a  Adminis- 
trator, 7  Ky.,  (Bush.,)  301. 

Agent. 

1.  An  agent  employed  by  two  different  owners  to  sell  two  parcels 
of  real  estate  brought  about  an  interview  between  the  two  owners, 
who  made  an  exchange — the  agent  having  no  agency  in  the  exchange 
except  in  bringing  about  the  interview  and  writing  the  deeds.  Heldy 
that  the  agent  was  entitled  to  the  customary  compensation  from  each 
parly:  Mullen  vs.  KedzUbj  el  al.,  7  Ky.,  (Bush.,)  253. 

2.  Confessions  of  a  defaulting  agent  of  a  railroad  company  after 
his  discharge  from  the  s^vice  of  the  company  are  not  admissible  as 
evidence  against  the  surety  of  such  agent  in  an  action  on  his  bond 
for  the  faithful  performance  of  his  duties  as  agent :  Pollard  vs.  The 
Lomvilley  Cincinnati  &  Lexington  It.  i?.,  7  Ky.,  (Bush.,)  597. 

See  AucTioNEB,  2. 

Agency. 

1.  Where  an  agent  is  authorized  to  sell  land  at  a  fixed  price,  and 
sells  it  for  a  greater  price,  he  must  account  to  his  principal  for  the 
excess:  Kerfoot  vs.  Hf/man,  52  Illinois.  412. 

2.  Where  an  agent  was  empowered  originally,  to  make  a  contract 
for  the  conveyance  of  lands  of  the  principal,  upon  certain  conditions, 
and  in  making  the  contract,  the  agent  added  other  conditions,  favor- 
able to  his  principal,  not  mentioned  in  his  original  authority,  and 
which  were  afterwards,  and  before  the  conveyance  of  the  lands, 
approved  by  the  principal,  who  directed  the  agent  to  convey  accord- 
ing to  the  conditions  so  expressed.  HeU,  that  such  action  of  the 
principal  was  a  ratification  of  the  act  of  the  agent,  in  respect  to  such 
new  conditions,  and  their  binding  effect  upon  the  other  party  to  the 
contract,  could  not  be  questioned  for  the  want  of  authority  in  the 
agent  to  insert  them :  Board  of  Supervisors  of  Henty  Co.  vs.  Winner 
%o  Swamp  Drain  Co.j  52  Illinois,  455. 

Alterations. 
1.  Every  material  alteration  in  a  note  made  after  its  delivery,  and 
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without  the  consent  of  the  payor,  renders  it  void  :   Daker  vs.  FrauSy 
7  Ky.,  (Bush.,)  273. 

2.  The  holder  of  a  note  has  no  right  to  make  an  alteration  to  cor- 
rect a  mistake,  unless  to  make  the  instrument  conform  to  what  all 
the  parties  to  it  agreed  or  intended  it  should  have  been,  but  this 
much  he  can  do  without  destroying  the  legal  efficacy  of  the  writing : 
Ibid. 

Appeal. 

Where  a  judgment  has  been  taken  against  a  defendant  by  default, 
on  a  complaint  which  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  he  may  appeal  to  the  Supreme  Court,  assigning  the 
insufficiency  of  the  complaint  as  error  without  having  made  a  motion 
for  relief  below :  Strader  et  al.  vs.  3Ianville,  33  lud..  111. 

Arbitration, 

An  executor  or  administrator  has  no  power  to  submit  a  claim 
against  an  estate  to  arbitration  so  as  to  bind  the  estate,  and  if  he 
undertakes  to  do  so,  a  judgment  rendered  on  the  award  will  be  void: 
Clark  et  aL  vs.  Hogle  et  al.,  52  Illinois,  427. 

See  Award. 

Assault  and  Battery. 

1.  It  is  not  essential  to  the  right  to  maintain  an  action  for  an 
assault  and  battery,  that  the  plaintiff*  should  have  been  guilty  of  no 
provocation.  It  is  immaterial  what  language  he  may  have  used 
toward  the  defendant,  so  far  as  the  right  to  maintain  an  action  is 
concerned:   Ogden  vs.  Claycomh,  52  Illinois,  365. 

2.  And  even  if  the  plaintiff  weni  beyond  words  and  committed  a 
technical  assault,  the  acts  of  the  defendant  must  still  be  limited  to  a 
reasonable  self-defense :   Ibid,  365. 

3.  It  is  not  a  bar  to  an  action  for  damages  for  an  assault  and  bat- 
tery, that  the  plaintiff  and  defendant  fought  with  each  other  by 
agreement  or  mutual  consent,  and  the  injury  complained  of  was 
inflicted  in  sudden  heat  arising  in  such  fight  without  previous  malice, 
but  such  agreement  or  consent  may  be  shown  in  mitigation  of  dam- 
ages:  -4  da  WIS  vs.  TFa^^ro/^er,  33  Ind.,  531. 

Assignme2?t. 

1.  An  assignment  of  a  certificate  of  deposit  issued  within  the  Con- 
federate lines,  if  made  within  the  Federal  lines,  is  a  new  contract 
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and  IS  valid,  if  for  a  valuable  consideration :  Morkon  et  al.  vs.  Lovel, 
4  West  Va.,  346. 

2.  The  assignee  of  a  promissory  note  overdue,  takes  it  subject  to 
all  the  equities  subsisting  between  the  maker  and  the  payee,  but  free 
from  all  equities  subsisting  between  tlie  maker  and  any  intermediate 
holder:  Haywood  vs.  Stearns,  39  Cal.,  58. 

3.  If  a  written  lease  contains  obligations  other  than  for  the  pay- 
ment of  money  or  property  for  the  rent  of  the  leased  premises,  then 
such  writing  is  not  assignable  by  the  landlord  so  as  to  vest  a  right  of 
action  in  the  assignee  alone:  Helbuim  vs.  Mofford,  7  Kentucky, 
(Bush.,)  169. 

4.  The  assignee  of  several  notes  on  the  same  obligor  must  proceed 
on  each  note  in  proper  time.  When  such  notes  mature  at  diflPerent 
dates,  the  assignee  must  use  proper  diligence  to  collect  each  note,  or 
eUe  he  can  not  recover  against  the  assignor  on  his  liability  implied 
by  his  assignment  of  the  note :  Colman^s  Executor  vs.  Tally^s  Admin" 
kroior,  7  Ky.,  (Bush.,)  72. 

5.  No  effectual  assignment  of  a  sum  that  may  be  recovered  in  an 
action  of  trespass  for  a  personal  assault  can  be  made  before  final 
judgment:   McGlinchy  vs.  Hall,  58  Maine,  152. 

See  Mortgage,  9. 

Assumpsit. 

1.  When  an  action  of  assumpsit  has  been  tried  upon  the  merits, 
the  Supreme  Court  will  not  entertain  an  objection  that  the  form  of 
action  was  general  instead  of  special,  where  it  is  apparent  that  the 
judgment,  if  affirmed,  will  be  a  protection  to  the  party  in  reference  to 
the  matter  absolutely  litigated,  unless  the  objection  is  raised  in  the 
County  Court:   Lamphere  vs.  Cotoen,  42  Vt.,.  175. 

2.  The  general  proposition  that  there  can  be  no  contribution  among 
wrong-doers,  is  subject  to  the  exception  that  where  one  party  induces 
another  to  do  an  act  which  is  not  legally  supportable,  and  yet  is  not 
clearly,  in  itself,  a  breach  of  law,  the  party  so  inducing  shall  be 
answerable  to  the  other  for  the  consequences:  Spalding  vs.  Adminis- 
Irator  of  Oakes,  42  Vt.,  343. 

3.  While  the  general  rule  may  be,  that  assumpsit  will  not  lie  for 
the  value  of  property  w4iich  has  been  bailed,  unless  it  has  been  sold 
and  converted  into  money,  or  money's  worth,  yet  where  the  bailee 
fails  to  return  the  property,  and  agrees  to  pay  for  it,  the  bailment  is 
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converted  into  a  sale,  and  assumpsit  will  lie  as  in  case  of  any  other  sale 
of  goods:   Parker  va.  Tiffany,  52  Illinois^  286. 

4.  If  the  parties  to  an  illegal  contract  are  not  in  pari  delicto,  the 
party  which  has  been  taken  advantage  of  by  the  one  receiving  the 
money,  may  recover  it  back  in  an  action  for  money  had  and  received: 
Concord  vs.  Delaney,  58  Maine,  309. 

5.  Assumpsit  will  not  lie  by  a  resident  owner  to  recover  from  his 
town  money  paid  under  protest  to  redeem  land  sold  for  taxes  raised 
for  a  legal  purpose  but  assessed  in  an  irregular  or  defective  manner: 
Rogers  vs.  Greenbush,  58  Maine,  390. 

6.  By  accepting  a  deed  of  real  estate,  subject  to  all  the  grantor's 
liabilities  to  the  assignee  of  the  grantor's  lessee,  the  grant  assumes 
the  performance  of  the  condition,  from  which  the  law  will  imply  a 
promise  on  which  an  action  of  assumpsit  will  lie:  Rising  Sun  Lodge 
of  Masons  vs.  Biick,  58  Maine,  426. 

See  AcrriON,  13,  15. 

Attachment. 

1.  Should  a  mortgagor  and  mortgagee  of  chattels  collude  to  make 
use  of  the  mortgage  for  the  purpose,  by  an  unfair  sale,  of  hindering, 
delaying  and  defrauding  creditors  of  the  former,  by  preventing  any- 
thing being  saved  at  the  sale  after  payment  of  the  mortgage,  it  might 
be  plausibly  argued  that  the  properly  would  be  liable  to  attachment 
under  the  amendatory  attachment  act  of  1865:  Laflin  et  aL  vs.  The 
Central  Publis/iing  House  et  aL,  52  Illinois,  432. 

2.  The  personal  representatives  of  a  deceased  debtor  are  not,  as 
such,  the  debtors  of  the  creditors  of  their  testator  or  intestate,  withia 
the  sense  of  the  statute.  They  are  not  liable  in  debt,  but  in  detinue 
only.  The  personal  estate  is  in  their  hands  to  be  administered  accord- 
ing to  law,  and  is  not  therefore  the  subject  of  garnishment  by  the 
creditors  of  tie  estate  of  the  decedent :  Parker  et  aL  vs.  Donally  et  al., 
4  West  Va.,  648. 

3.  In  a  suit  against  a  partnef^ship,  under  the  statutes  and  practice 
of  this  State,  valid  service  of  the  writ  against  absent  partners  can  not 
be  made  by  the  attachment  of  personal  property  of  a  partnership, 
while  one  or  more  of  the  partners  are  present,  nor  can  the  property 
be  held  by  such  attachment :  Remington  vs.  The  Howard  Express 
Co.,  8  R.  I.,  406. 

4.  A  failure  of  an  attaching  creditor  to  state  that  his  demand  is 
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jnst,  is  an  irregularity  which  warrants  a  reversal :    Bailry  vs.  Beadle 
€t  aL,  7  Ky.,  (Bush.,)  382. 

Attorney  and  Client. 

1.  It  IS  not  essential  to  the  right  of  recovery  by  an  attorney 
against  his  client  for  professional  services,  that  there  should  be  shown 
an  express  request,  but  if  the  services  were  rendered  under  such  cir- 
camstances  as  will  reasonably  imply  that  they  were  performed  with 
the  assent  and  upon  the  request  of  such  party,  a  recoveiy  therefor 
may  be  had:    Cooper  &  Mo&8  vs.  Hamilton,  52  III.,  119. 

2.  Whatever  the  true  rule  may  be  in  regard  to  the  question,  to 
what  extent,  for  what  purposes,  and  under  w^hat  circumstances,  a 
party  for  whom  an  appearance  to  a  suit  has  been  entered,  can  deny 
the  authority  of  the  attorney  and  ask  relief  from  the  court,  the  claim 
to  do  so  is  viewed  with  great  disfavor  by  courts  whenever  innocent 
third  parties  have  acquired  rights  under  the  judgment  or  decree: 
Ktnym  vs.  Schreck  et  aL,  62  Illinois,  382. 

3.  The  payment  of  a  judgment  or  decree  to  an  attorney  of  record, 
who  obtained  it,  before  his  authority  is  revoked  and  due  notice  of 
such  revocation  given  to  the  defendant,  is  valid  and  binding  on  the 
plaintiff  so  far  as  the  defendant  is  concerned.  But  it  must  be  a  pay- 
ment of  money,  or  if  not  a  payment  of  money  it  must  be  accepted  by 
the  plaintiff  in  lieu  of  money,  or  the  attorney  must  have  authority  to 
receive  it:  Harper,  Administrator,  vs.  Harvey  et  aL,  4  West  Vir 
giuia,  539. 

4.  The  payment  of  Confederate  notes  made  to  the  attorney,  with- 
out the  authority  of  the  plaintiff  to  receive  them,  was  not  a  payment 
in  money  that  would  satisfy  a  judgment  or  decree  against  the  defend- 
ant: Ibid, 

5.  The  relation  of  attorney  and  client  ceased  or  was  suspended, 
when  the  former  went  into  the  lines  of  the  Confederate  States,  and  no 
payment  to  him  would  be  good :   Ibid, 

See  Champerty,  4. 

Auctioneer. 

1.  The  memorandum  of  the  auctioneer,  of  the  sale  of  a  lot,  signed 
with  the  name  of  the  purchaser  with  his  authority,  and  in  his  pres- 
ence, was  a  sufficient  memorial  of  the  contract  to  exempt  it  from  the 
statute  of  frauds :    Gill  vs.  Hewetl,  7  Ky.,  (Bush.,)  10. 
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2.  The  auctioneer  is  regarded  as  the  agent  of  both  the  seller  and 
purchaser  of  either  real  or  personal  property  sold  by  him,  and  if  on 
making  the  sale  he  signs  for  them  a  memorandum  of  the  sale,  such 
memorandum  will  be  a  sufficient  written  memorial  of  the  contract  to 
bind  the  purchaser:  Ibid. 

Authority.— See  Agency,  1 ;  Attorney  and  Client,  2,  3. 

Award. 

« 

When  arbitrators  are  constituted  by  the  parties  the  judges  of  the 
law,  the  facts,  and  the  equity  of  a  case,  their  award  will  not  be 
annulled  if  it  appear  that  it  is  within  the  terras  of  the  submission, 
fairly  construed,  and  furnishes  a  rule  sufficiently  certain  todefiDeand 
limit  the  rights  of  the  parties,  and  under  which  those  rights  may  be 
enforced,  no  mistake  of  law  or  of  any  material  fact  appearing  on  the 
face  of  the  award,  or  by  admission  of  the  arbitrators  nor  any  partial- 
ity or  corrupt  conduct  on  their  part,  or  misbehavior  in  the  parties, 
being  pretended :    Harris  vs.  Sjcial  Manufacturing    Co,,  8   Rhode 

Island,  133. 

Bailment. — See  Assumpsit,  3. 

Bankruptcy. 

1.  After  the  dissharge  in  bankruptcy  of  a  principal  in  an  attach- 
ment bond,  no  judgment  can  be  rendered  against  him ;  and  as  no 
judgment  can  be  rendered  against  him,  the  sureties  in  the  bond  are 
released  from  liability  thereon  by  his  discharge:  Payne  vs.  Able,  7 
Ky.,  (Bush.,)  344. 

2.  The  discharge  of  one  partner  does  not  release  another  from  the 
indebtedness  of  the  firm :  Ibid. 

3.  The  mere  omission  of  the  name  of  a  creditor,  in  the  schedule 
of  creditors,  is  not  by  the  statute  a  substantive  ground  for  prevent- 
ing, or  avoiding  the  discharge  of  the  bankrupt :  Ibid. 

4.  To  avoid  the  discharge,  it  must  be  shown  that  the  bankrupt 
omitted  the  name  of  the  creditor  willfully  and  fraudulently,  and  that, 
contrary  to  his  oath,  he  did  know  or  believe  he  was  a  creditor,  and 
that  he  willfully  and  designedly  omitted  his  name:  Ibid. 

BiLi^  OF  Exchange  and  Promissory  Notes. 

1.  If  a  bill  is  drawn  for  the  accommodation  of  the  drawer  or  ac- 
ceptor, and  indorsed  by  the  payee  and  subsequent  indorsers,  if  the 
bolder  intends  to  hold  any  or  all  of  said  parties  responsible  to  him, 
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as  many  as  he  intends  to  make  responsible  are  entitled  to  notice  of 
the  dishonor  of  the  paper,  because  the  indorser  who  pays  it  has  a 
right  to  hold  the  prior  parties  on  the  bill  responsible  to  him,  and  he 
should  be  notified  so  that  he  may  take  the  necessary  steps  to  secure 
himself:  Todlws  Edvyirds,  7  Ky.,  (Bush.,)  89. 

2.  The  acceptance  of  a  draft  from  the  factor  by  the  consignor, 
which  was  protested,  and  returned  without  laches  on  the  part  of  the 
consignor,  did  not  extinguish  the  pre-existing  liability  of  the  factor: 
CarltDtll  et  aL  vs.  Allard,  7  Ky.,  (Bush.,)  482. 

3.  Where  the  obligor  of  a  bond,  for  the  conveyance  of  certain 
land  to  the  obligee,  upon  the  latter's  payment  of  certain  notes,  at 
maturity,  conveys  away  the  land,  upon  the  failure  of  the  obligee  to 
pay  the  notes  according  to  their  tenor,  the  administrator  of  the  estate 
of  the  obligor  can  not  enforce  payment  of  them  :  Little  vs.  Thursturiy 
o8  Me.,  86. 

4.  When  no  place  of  payment  is  named  in  a  promissory  note,  it 
must  be  construed  according  to  the  law  of  the  place  where  it  is  made : 
Stlckney  vs.  JardaUy  58  Mo.,  106. 

5.  If  the  payee  of  a  negotiable  promissory  note,  by  his  indorse- 
ment ther(K)f,  'Svithout  recourse,"  impliedly  warrants  that  it  was 
given  for  a  valuable  consideration,  such  liability  accrues  w^hen  the 
indorsement  is  made,  and  the  statute  of  limitations  then  begins  to 
run :  Blethen  vs.  Lovering,  58  Me.,  437. 

Bond. 

The  defendant,  by  a  sealed  obligation  in  the  ordinary  form  of 
a  bond,  acknowledged  himself  bound  and  obliged  unto  the  plaintiff, 
in  the  sum  of  five  hundred  dollars,  conditioned  that,  in  part  con- 
sideration of  the  sale  by  the  defendant  of  his  fish  market  and  fix- 
tures and  stock  to  the  plaintiff,  he  will  not  engage  in  the  retail  sale 
of  fish,  within  the  city  of  Biddeford,  so  long  as  the  plaintiff  shall 
remain  in  the  business. 

HM:  (I)  That  by  engaging  in  the  retail  sale  of  oysters  within  the 
time  and  place  mentioned,  was  a  breach  of  the  contract. 

(2.)  That  the  sum  of  five  hundred  dollars  constituted  a  penalty, 
and  not  liquidated  damages:  Caswell  vs.  Johnson^  58  Me.,  164. 

Breach. 
h  Where  the  condition  of  a  bond  provides  for  a  single  act  to  bo 
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done,  the  breach  is  well  assigned  in  a  declaration  if  it  be  intheirordd 
of  the  condition,  or  words  which  import  the  same  thing.  But  where 
the  condition  of  the  bond  requires  many  things,  the  omission  of  any 
one  of  which  would  constitute  a  breach,  a  particular  breach  should 
be  specified  in  the  assignment :  Conitnonwealtf},  &c.,  vs.  Fry  et  a?.,  4 
West  Va.,  721. 

2.  In  an  action  on  a  sheriff's  bond,  for  faihire  to  levy  an  attach- 
ment in  a  suit,  the  declaration  must  aver  directly  that  a  judgment 
was  obtained  in  the  suit,  and  the  amount  thereof;  also,  that  the 
property  on  which  the  sheriff  was  required  to  levy,  was  of  some 
value,  and  that  by  reason  of  the  failure  to  make  a  levy,  the  plaintiff 
sustains  damages :  Ibid. 

See  Evidence,  9;  Executors,  Etc.,  3;  Parties,  1. 

Carrier. 

1.  In  an  action  against  common  carriers,  by  owners  of  merchandise, 
for  injury  to  the  goods,  a  written  instrument,  in  form  of  a  bill  of  lading, 
but  without  signature,  delivered  to  plaintiffs  by  the  agent  of  the  de- 
fendants, at  the  port  of  delivery,  along  with  the  goods,  dated  at  the 
port  of  shipment,  is  admissible  in  evidence  as  a  memorandum  accom- 
panying the  freight,  and  competent  evidence  to  be  submitted  to  the 
jury  on  the  question  whether  the  goods  were  in  good  order  and  con- 
dition at  the  time  of  shipment. 

An  indorsement  on  such  instrument  by  the  agents  of  boats  and 
railroads,  made  at  the  request  of  the  plaintiffs  at  the  port  of  ship- 
ment, nearly  eighteen  months  after  the  delivery  of  the  goods,  stating 
that  the  instrument  referred  to  is  a  copy  of  the  manifest  of  a  certain 
boat  at  a  time  stated,  the  boat  being  the  same  named  in  the  memoran- 
dum, and  upon  which  the  goods  were  carried,  and  the  time  being  the 
same  at  which  the  goods  were  received  by  the  defendants,  does  not 
show  that  the  paper  was  not  the  original  memorandum  accompanying 
the  goods:   Weide  et  al.  vs.  Davidson  et  aL,  15  Minn.,  327. 

2.  Where  a  railroad  company  is  employed  by  a  perscm  to  tnuis- 
port  his  baggage  for  hire  from  A.  to  B.,  stations  on  said  road,  and 
does  not  deliver  the  goods  to  him  at  B.,  but  carries  them  to  C, 
another  station  on  said  road,  and  there  stores  them  in  the  company's 
depot  baggage  room,  the  liability  of  the  company  as  a  common 
carrier  is  not  thereby  ended,  and  if  the  goods  are  stolen  from  the 
company  at  C,  and  lost  to  the  owner,  the  company  will  be  liable  to 
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Lim  for  the  damage  sustained  ty  him  by  reason  of  the  failure  to 
deliver  the  goods  at  B.:  The  Toledo  Railroad  vs.  Hammond^  33 
Ind.,  379. 

3.  When  a  passenger  enters  a  railway  train  and  pays  the  regular 
fare  to  be  trans})orted  from  one  particular  station  to  another,  his  con- 
tract docs  not  obligate  the  corporation  to  furnish  him  with  safe 
egress  and  ingress  at  any  intermediate  station.  And  if  such  train 
turns  upon  a  side  track  at  an  intermediate  station^  and  awaits  the 
crossing  of  another  train  out  of  time,  and  the  passenger  not  destined 
to  that  station,  without  objection  made  or  notice  given,  leaves  the 
car,  he  thereby  does  no  illegal  act,  but  for  the  time  surrenders  his 
place  as  a  passenger,  and  takes  upon  himself  the  direction  and  re- 
spoDsibility  of  his  own  motions  during  his  absence:  State  vs.  The 
Grand  Tiunk  Railway  of  Canada,  58  Me.,  176. 

4.  Where  the  owner  of  a  carriage  shipped  the  same  by  a  common 
carrier,  the  amount  to  be  charged  for  the  transportation  being  first 
agreed  upon,  and,  upon  the  carriage  reaching  its  destination,  was  de- 
niaoded  by  the  owner,  he  offering  to  pay  the  charges  as  agreed,  but 
tbe  agent  of  the  carrier  refused  to  deliver  it  except  upon  the  payment  of 
a  larger  amount.  Held:  This  was  a  conversion  of  the  property  by 
the  carrier,  and  the  owner  could  maintain  trover  therefor.  The  lat- 
ter discharged  his  duty  by  making  a  demand  for  the  carriage  imme- 
diately on  its  arrival,  and  offering  to  pay  the  freight  ngreed  upon : 
jSortkern  Travis,  Co.  of  Ohio  vs.  Sellick,  52  111.,  249. 

5.  Where  a  common  carrier  became  liable  to  the  owner  of  goods 
for  damages,  which  he  sustained  by  fault  of  the  carrier  in  their  trans- 
portation, to  an  amount  larger  than  the  carrier's  charge  for  freight, 
and  the  carrier  refused  to  deliver  them,  upon  being  demanded,  until 
the  freight  charge  was  paid,  it  was  held:  that  as  the  carrier\s  lien 
was  only  co-extensive  with  the  right  to  claim  and  recover  freight,  his 
detention  was  unlawful,  and  the  owner  could  maintain  replevin 
therefor:  Dyer  vs.  Grand  Trunk  R.  R.  Co.,  42  Vt.,  441. 

6.  Where  a  common  carrier  receives  goods  to  transport  and  deliver 
at  a  point  to  a  person  named,  and  immediately  upon  their  arrival 
delivers  them  to  another  person,  and  they  are  thereby  lost,  the  carrier 
is  liable  as  such,  if  liable  at  all,  and  not  as  warehouseman :  Winsloto 
etal.  vs.  n.  dcMass.  R.  R.  Co.,  42  Vt.,  700. 

7.  All  cla=ses  of  common  carriers  are  responsible,  and  equally  re- 
sponsible, for  a  loss  of  goods  by  delivery  of  them  to  the  wrong  per- 
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son,  and  it  is  no  defense  to  their  liability,  that  they  delivered  them 
in  the  customary  manner,  and  in  the  usual  course  of  business:  Ibid, 

See  Lien,  3,  4;  Express  Companies. 

Champerty. 

1.  The  rescission  of  a  champertous  sale  of  land  during  the  pen- 
dency of  an  action  for  its  recovery,  prosecuted  by  the  champertous 
vendor  for  the  benefit  of  his  vendee,  will  not  relate  back  to  the  com- 
mencement of  the  action,  nor  will  such  a  rescission  prevent  the  statute 
from  interposing  a  bar  to  the  action :  Harman  vs.  Bntcaler,  7  Ky., 
(Bush.,)  355. 

2.  If  the  champertous  contract  for  the  sale  of  the  laud  held  ad- 
versely had  been  in  good  faith  rescinded  before  the  commencement 
of  the  action  for  the  recovery  of  the  land,  then  the  statute  would 
not  have   interposed  a  bar  to  the  action :  Ibid. 

3.  Champerty  is  an  offense  against  the  law,  whether  regard  be  had 
to  the  ancient  common  law,  the  English  statutes  upon  the  subject,  or 
to  the  legislative  acts  of  Rhode  Island;  and  therefore  avoids  every 
contract   into  which    it  enters:    Martin  vs.   Clarke  et  aL,  8  R.  L, 

389. 

4.  A  contract  between  an  attorney  and  counsellor  at  law  and  a 
client,  that  the  attorney  shall  prosecute  the  claim  at  his  own  cost 
and  charge,  for  a  part  of  the  subject  in  litigation,  is  champertons, 
illegal  and  void :  Ibid. 

Charter. — See  Forfeitures,  !• 

Collateral  Security. 

Where  a  creditor  has  obtained  a  judgment  which  is  collectable  on 
a  note  held  by  him  as  collateral  security,  he  will  not  be  thereby  pre- 
vented from  availing  himself,  to  the  extent  of  his  entire  claim,  of 
another  note  held  by  him  as  collateral  security  for  the  same  claim: 
Smith  vs.  Hunter,  33  Ind.,  106. 

Collusion. — Sec  AxTAcnMEKT,  1, 

Color  of  Title. — See  Limitations,  4. 

Compensation. — See  Agency,  1. 

Condition. — See  Breach,  1. 

Confession. — See  Agent,  2. 
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Consideration. 

"Where  a  party  gave  to  a  constable  his  written  obligation  to  pay  a 
Slim  of  money,  the  sole  consideration  for  which  was  the  forbearance 
on  the  part  of  the  officer  from  levying  a  writ  of  attachment  on  the 
proiierty  of  a  third  person,  and  the  evidence  showed  there  was  no 
intention  on  the  part  of  the  officer  to  make  the  levy,  the  property 
being  exempt  from  execution.  Held^  that  the  contract  was  void  for 
want  of  consideration :   Hennessey  vs.  HUl^  52  Illinois,  281. 

See  Principal  and  Surety,  1;  Purchaser,  2;   Deed,  6;   Con- 
tract, 12, 14;  Fraudulent  Conveyance,  2. 

Construction. — See  Contract,  6. 

Contract. 

1.  When  an  executory  agreement  between  the  parties  is  the  con- 
sideration of  a  contract  which  forms  the  basis  of  an  action  between 
them,  such  executory  agreement  must  be  pleaded,  and  performance 
averred,  and  allegations  are  material  and  traversable:  Becker  vs. 
•S'loecfee?',  15  Minn.,  427. 

2.  When  in  an  action  on  the  contract  the  answer  denies  the  con- 
tract as  alleged  in  the  complaint,  except  as  afterwards  admitted  in 
the  answer,  and  sets  up  a  contract  materially  and  substantially  diflTer- 
ent  from,  and  which  would  not,  under  the  pleadings,  support  the 
contract  stated  in  the  complaint,  a  substantial  issue  is  formed  upon 
the  terms  of  the  contract :   Ibid, 

3.  Parol  evidence  is  not  admissible  to  show  that  at  the  time  when 
a  written  agreement  was  entered  into,  it  was  verbally  agreed  that  the 
party  signing  the  same  might  revoke  such  written  agreement  by 
notifying  the  other  party  of  such  revocation :  Wemple  vs.  Knopf,  1 5 
Minn.,  440. 

4.  In  an  "action  to  recover  the  price  of  goods  sold  and  delivered, 
when  the  defendant  in  his  answer  denies  the  sale  of  the  goods  and 
avers  that  the  transaction  was  a  contract  of  agency,  and  it  appears 
that  the  alleged  purchase  and  directions  for  shipment  of  the  goods 
were  made  by  letters  from  the  defendant  to  the  plaintiffs,  the  letters 
are,  b  the  first  instance,  the  only  competent  evidence  of  the  sale,  and 
oral  evidence  is  incompetent  to  establish  the  fact:  Steel et  al.  vs.  EtJie- 
''i(^fje,  15  Minn.,  601. 

5.  In  an  action  growing  out  of  an  agreement  made  by  letters  to 

and  from  the  respective  parties  residing  at  a  distance  from  each  other, 
you  I. — NO.  II. — 9. 
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it  is  the  duty  of  the  court  to  construe  those  letters  and  determine 
whether  they  constitute  a  contract  j  Ellis  vs.  Crawford^  39  Cal.,  523. 
t).  In  such  a  case  it  is  the  province  of  the  jury  to  determine 
whether  the  letters  were  written  and  received  by  the  respective  par- 
ties, and  the  terms  of  the  contmct  therein  contained  complied  with, 
and  of  the  Court  to  determine  the  construction  and  the  legal  effect  of 
such  contract:    Ibid. 

6.  The  good  will  of  a  business  may  be  valuable  and  form  the  sub- 
ject matter,  in  whole  or  in  part,  of  a  contract  of  sale:  Crueisx^, 
Fesaler,  39  Cal.,  336.     ' 

7.  A  misrepresentation  of  the  value  of  a  business  and  good  will 
knowingly  made  by  the  vendor — the  purchaser  being  ignorant  of  the 
true  value — -is  fraudulent,  and  entitles  the  purchaser  to  a  rescission  of 
the  whole  contract,  when  it  is  an  entire  contract  and  the  fraud  affects 
a  material  part  of  the  consideration  :  Ibid. 

8.  A  party  to  a  contract  can  not  have  it  rescinded,  without  a  pre- 
vious ofler  to  refund  the  money  received  on  account  of  the  contract : 
Morrison  vs.  Lods,  39  Cal.,  381. 

9.  A  false  representation  by  a  party  to  a  contract,  will  not  entitle 
the  other  party  to  rescind  or  avoid  the  contract,  unless  he  shows,  in 
addition,  that  he  would  be  damaged  by  its  performance:  Ibid* 

10.  A  sale  of  personal  property  without  delivery  or  possession 
passes  the  absolute  title  as  between  the  parties :  Buffinglon  vs.  L'^<r«, 
7  Ky.,  (Bush.,)  231. 

1 1.  In  consideration  of  money  loaned  to  pay  for  a  mare,  it  was  agreed 
that  unless  within  twelve  montlis  the  money  thus  loaned  should  be 
refunded,  the  mare  should  be  the  property  of  the  lender,  to  be  deliv- 
ered to  him  on  demand.  At  the  expiration  of  the  twelve  months, 
the  money  not  being  refunded,  the  mare  was  the  absolute  prop- 
erty of  the  lender :    Ibid, 

12.  A  grantee  agreed  that  two  notes  held  by  a  third  party  were  a 
charge  on  the  lot  conveyed  to  him,  and  verbally  promised  to  pay  the 
two  notes,  in  connideration  of  the  conveyance  of  the  lot  without  any 
lien  reserved  in  the  deed.  Held^  that  the  promise  to  j)ay  the  notes, 
was  founded  on  a  valuable  consideration  to  get  the  lien  removed,  and 
conveyance  of  the  lot  and  the  notes  became  his  own  debts,  and  he 
could  not  avail  himself  of  the  statute  of  frauds,  and  that  the  promise 
took  it  out  of  the  statute  of  limitations:  Hodgkins  \s,  Ji  cJcson,  1 
Ky.,  (Bush.,)  342. 
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13.  Where  the  payee  of  a  promissory  note,  payable  on  time,  with- 
out interest,  upon  being  asked  by  the  maker  if  he  wouhl  accept  par- 
tial pre-payments,  and  allow  interest  on  them,  replied — I  think  it  will 
be  all  right,  there  will  be  no  trouble  about  it — the  maker  might  thereby 
understand  the  payee  as  nssenting  to  the  allowance  of  interest:  Parker 
vs.  Moodyy  58  Maine,  70. 

14.  A  writing  acknowledging  that  the  subscriber  had  received  the 
promissory  note  of  another,  for  five  shares  of  stock  in  the  M.  T.  Co., 
and  certificates  of  stock  are  to  issue  to  the  maker  of  the  note  for  the 
same,  when  ready  for  issue— is  not  a  contract  for  the  future  sale  of  the 
shares,  but  a  recognition  that  the  shares  themselves  were  the  consid- 
eration of  the  note:  Hope  L  Works  vs.  Ilolden,  58  Maine,  146. 

15.  One  contract  is  rescinded  by  another  between  the  same  parties, 
when  the  latter  is  inconsistent  with  and  renders  impossible  the  per- 
formance of  the  former:  Paul  vs.  Meservly,  58  Maine,  419. 

10.  A.  contracted  to  saw  into  lumber  for  B.,  at  a  stipulated  price 
per  hundred  feet,  to  be  paid  at  certain  periods,  a  certain  number  of 
logs  to  be  furnished  by  B.  at  A's.  saw-mill. 

Hddj  in  a  suit  by  A.  against  B.  for  the  failure  of  the  latter  to 
deliver  a  portion  of  the  logs  as  agreed,  tliat  the  fact  that  the  plaintiff 
sold  his  saw-mill  after  he  had  been  notifie<l  by  the  defendant  that  the 
latter  would  pay  for  no  more  sawing  and  deliver  no  more  logs,  or 
that  the  plaintiff  made  a  sub-contract  with  a  third  person  to  saw  the 
logs  that  might  be  delivered,  could  not  aifect  the  right  of  recovery 
or  the  measure  of  damages:  Dunn  etal.  vs.  Johnson,  33  Ind.,  54. 

17.  On  the  breach  of  such  an  executory  contract  without  sufficient 
cause,  the  measure  of  damages  is  the  difference  between  the  contract 
price  of  the  entire  work  to  be  done  and  the  reasonable  cost  of  the 
work,  at  the  ordinary  prices,  in  labor,  in  wear  and  tear  of  machinery, 
in  time  of  use  of  machinery  and  in  value  of  superintendence.  The 
profits  which  have  been  realized  by  a  sub-contract  made  with  a  third 
person  to  do  the  work,  or  which  might  have  been  realized  by  such  a 
sub-contract  if  made,  can  not  be  taken  as  evidence  of  such  damages. 
This  rule  applies  alike  to  public  and  private  contracts  on  a  large  or 
email  scale:   Ibid. 

18.  One  of  two  partners  in  the  business  of  brewers,  executed  an 
agreement  for  the  sale  of  "his  whole  interest  in  the  brewery  at,  &c.,'' 
coDsUting  of  stock  on  hand,  personal  property,  real  estate,  &c.,  de- 
scribing certain  town  lots,  "for  the  sum  of,"  &c 
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Held,  that  said  agreement  taken  according  to  its  terms,  did  not 
dispose  of  moneys  on  hand,  or  on  deposit  belonging  to  the  partner- 
ship, or  of  bills  receivable  or  accounts  in  favor  of  the  firm:  Gamier 
vs.  Gebhard  et  aL,  33  Ind.,  225. 

19.  A  promise  or  agreement  by  a  creditor,  to  accept  of,  or  assent 
to,  the  provisions  of  a  deed  of  assignment  already  made  and  executed 
by  his  debtor,  avails  nothing,  when  by  the  terms  of  the  deed,  a  dis- 
charge is  required  to  be  delivered  to  the  assignee:  Rose  vs.  Dauiels, 
8  R.  L,  381. 

20.  An  agreement  by  a  creditor,  that  upon  receiving  less  than  its 
full  amount,  his  claims  shall  be  discharged,  is  void  unless  supported 
by  a  consideration,  either  a  release  or  an  accord  and  satisfaction  being 
needful  to  discharge  a  debt :  Ibid. 

21.  An  article  of  agreement,  purporting  to  be  made  between  two 
parties,  imposing  mutual  obligations  upon  them,  showing  upon  its 
laee  it  was  to  be  executed  by  both  parties  before  it  would  be  binding 
on  either,  but  only  executed  by  one  of  them,  can  not  be  given  as  evi- 
dence to  the  jury  for  any  purpose,  not  even  against  the  jiarty  execut- 
ing it:    ^yaggtmc^n  vs.  Bracken,  52  III.,  468. 

Such  a  paper  could  have  no  other  effect  than  that  of  a  mere  mem- 
orandum, which  could  be  used  by  the  witness  to  refresh  his  memory: 
Ibid,  468. 

22*  Where  a  party  makes  a  proposition  to  another  in  regard  to 
building  a  house  for  the  latter,  the  mere  fact  that  the  former  com- 
mences the  work  with  the  assent  of  the  latter,  is  not  conclusive  evi- 
dence of  a  special  contract  in  respect  thereto.  The  work  may  have 
been  commenced  under  a  quantum  mjeruit:  Ibid,  468. 

23.  The  plaintiff  having  agreed  to  furnish  the  defendants  with 
lumber  as  they  should  want  it,  for  the  building  of  a  mill,  and  having 
fulfilled  the  agreement,  except  that  he  failed  to  furnish  it  as  fast  as 
it  was  needed,  in  consequence  of  which  the  defendants  suffered  dam- 
ages, it  was  held,  that  under  the  circumstances  of  this  case,  in  order 
to  charge  the  plaintiff  with  damage  for  the  delay,  the  auditor  should 
have  found  affirmatively  that  the  plaintiff  neglected  to  furnish  lumber 
within  a  reasonable  time  after  he  was  furnished  with  the  necessary 
description  of  the  lumber  required :  Field  vs.  Blach  et  aL,  42  Vt ,  517. 
See  Specific  Performance,  1,  2,  3;  Assignment,  1 ;  Corpo- 
rations, 5. 

Contribution.— See  Tenants  in  Common,  1,  2,  3;  AssuMPsrr,2. 
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CoKVEHSiON. — See  Cakriers,  4;  Limitations,  8;  Infancy,  2. 

Conveyances. 

In  an  action  brought  against  the  grantee,  to  set  aside  a  conveyance 
maile  by  a  deceased  debtor,  on  the  ground  that  it  was  made  to  hinder 
and  delay  creditors,  to  which  the  representative  of  the  deceased 
debtor  was  not  a  party,  it  is  error  to  render  a  judgment  dechiring  a 
tnist  against  the  grantee  and  in  favor  of  the  estate  of  the  grantor: 
Bachman  vs.  Sepiuveda,  39  Cal.,  688, 

Corporations. 

1.  The  general  rule  is,  that  an  action  against  trustees  of  a  corpo- 
ration, for  a  misappropriation  of  its  funds,  must  be  brought  in  the 
name  of  the  corporation:   Cogswell  vs.  Bull,  39  Cal.,  320. 

2.  When  the  corporation  on  a  proper  demand  from  a  stockholder, 
refuses  to  institute  action,  the  stockholders  may  sue  in  their  own 
name:  Ibid, 

3.  Stockholders  are  not  the  sureties  of  a  corporation,  but  principal 
debtors:   Young  vs.  Rosenbamny  39  Cal.,  646. 

»  4.  The  liability  of  the  stockholders  for  a  subsisting  debt  against 
the  corporatiou  is  primary,  and  not  conditional  or  contingent,  and  is 
unaffected  by  a  suspension  of  the  remedy  against  the  cor])oration : 
Ibid, 

5.  A  corporation  can  make  no  valid  contract  except  such  as  relates 
to  the  business  and  objects  of  the  corporation,  and  all  such  contracts 
must  be  made  either  by  the  board  of  directors  or  by  a  duly  author- 
ized agent  or  attorney. 

An  individual  officer  of  a  corporation  can  not  by  his  acts,  bind  the 
corporation,  unless  such  acts  are  authorized  or  approved  by  the  cor- 
poration: The  Brooklyn  R.  R.  Co.y  va  Slaughter,  33  Ind.,  185. 

Coupons.— See  Negotiable  Instruments,  1,  2. 

Covenant  of  Indemnity. — See  Mortgages,  5;    Rescission,  4. 

Covenant  to  Convey. — See  Rescission,  1. 

Covenant  of  Warranty. 

1.  Without  an  eviction  there  is  no  breach  of  the  covenant ;  but  it 
is  not  necessary  that  the  eviction  should  be  by  process  of  law,  conse- 
quent on  a  judgement:  McGai^y  vs.  Hastings,  39  Cal.,  360. 

2,  The  covenant  is  broken  whenever  there  has  been  an  involun- 
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tary  loss  of  possession  by  reason  of  the  hostile  assertion  of  an  irre- 
sistable  paramount  title:  Ibid, 

3.  An  actual  dispossession  of  the  grantee  is  not  required  to  con- 
stitute such  an  action  as  will  amouat  to  a  breach  of  the  covenant : 
Ibid. 

4.  The  rule  of  damages  where  there  has  been  an  actual  loss  of  the 
premises,  is  the  purchase  money  and  interest.  Where  the  plaintiff 
has  purchased  the  paramount  title,  it  is  the  sum  actually  and  in  good 
faith  paid  for  the  paramount  title  and  the  amount  expended  in  de- 
fending his  possession,  provided  such  damages  shall  in  no  case,  exceed 
the  purchase  money  and  interest:  Ibkl, 

Creditors. — See  Feme  Covert,  2;  Fraud,  7. 

Damages. 

1.  In  an  action  by  a  passenger  against  a  railroad  company  for 
damages  for  unlawfully  expelling  him  from  the  train,  in  the  absence 
of  proof  of  malice  on  the  part  of  the  defendant,  the  rule  of  damages 
as  given  by  the  court  to  the  jury,  which  embraced  only  such  damages 
as  are  in  themselves  compensatory,  and  are  alleged  in  the  complaint, 
or  the  necessary  consequence  of  the  act  complained  of,  is  correct : 
Du  Laurana  vs.  8L  Paul  &  Pacific  R.  li.,  15  Minn.,  49. 

2.  Where,  after  part  performance  of  a  contract  for  the  conveyance 
of  real  estate,  l>y  the  vendee,  the  improvements  made  by  him  being 
contemplated  by  the  contract,  the  vendor  by  his  own  wrongful  acts 
puts  it  out  of  the  power  of  the  vendee  to  fully  comply  with  the  pro- 
visions of  the  contract,  the  measure  of  damages  in  an  action  by  the 
vendee  against  the  vendor,  for  such  breach,  is  the  difference  between 
the  unpaid  purchase  money  and  the  actual  value  of  the  lands  at  the 
time  of  the  breach  :   Cane  vs.  Walcot,  33  Ind.,  5. 

3.  Where  one  forcibly  took  possession  of  certain  wheat  as  it  stood 
in  the  field,  driving  the  owner  away,  and  harvested  and  sold  it; 
Held:  In  an  action  for  such  taking  and  conversion,  that  the  value  of 
the  wheat  at  the  time  of  the  sale,  in  the  form  sold,  was  the  measure 
of  damages,  if  the  plaintiif  was  content  therewith,  though  he  was 
entitled  to  the  highest  price  of  the  property,  at  any  time  between  the 
taking  and  sale,  and  the  defendant  could  not  set  up  the  value  of  his 
labor  in  the  harvesting  to  reduce  the  damages :  Ellis  vs.  Wire,  33 
Ind.,  127. 

4.  In  an   action   against  a   town  for  an  injury  to  a  stage  coach. 


Degest  of  State  Reports,  323 

caused  solely  by  a  defect  in  the  highway,  the  loss  of  the  use  of  the 
coach  for  a  reasonable  time,  while  it  is  being  repaired,  is  not  an  ele- 
ment of  damage:   McLaughlin  vs.  Bangor,  58  Me.,  398. 

5.  Jn  actions  for  the  recovery  of  personal  property  of  a  fluctuating 
value,  where  exemplary  damages  are  not  allowed,  the  correct  measure 
of  damages  is  the  highest  market  value  within  a  reasonable  time 
after  the  property  was  taken,  with  interest  from  the  time  such  value 
was  ci5timated :  Page  vs.  Fowler,  39  Cal.,  412. 

6.  Interest  by  way  of  damages  is  recoverable  upon  the  overdue 
coupons  of  interest  warrants  of  railroad  bonds,  from  the  time  of 
demand  and  refusal  of  payment :  Whilaker  vs.  Hartford,  Frov.  & 
FMill  R.  R.  Co.,  8  11.  I.,  47. 

7.  In  ascertaining  the  damages  caused  by  opening  a  street,  the 
jury  may  properly  consider  the  benefit  derived  by  the  claimant  from 
that  [)ortion  of  the  street  adjoining  his  land,  as  platted,  which  is  not 
included  in  the  new  street,  as  located,  and  which  may  be  subsequent- 
ly abandoned  as  a  highway:  Tingley  et  al.  vs<  City  of  Providence, 
8  R,  I.,  493. 

8.  In  actions  on  contracts,  actual  or  compensatory  damages  only 
are  recoverable :  Hayes  vs.  Mayniham,  52  III.,  423. 

y.  In  suit  to  recover  damages  for  a  breach  of  warranty,  the  plain- 
tiff is  entitled  to  recover  for  all  damages  which  are  the  natural  and 
proximate  result  of  the  failure  of  the  warranty.  And  where  a  manu- 
facturer has  broken  his  warranty,  in  the  construction  and  sale  of  two 
steam  boilers,  the  necessary  expense  of  repairing  them,  the  loss  of 
time  while  so  engaged,  as  well  as  the  increased  quantity  of  fuel  neces- 
sarily consumed  to  generate  steam,  would  be  considered  as  both 
natural  and  proximate  damages:  Phelan  vs.  Andrews  et  aL,  52 
III,  487. 

10.  In  actions  against  a  city  to  recover  damages  for  injuries  occa- 
sionwl  by  neglect  of  the  officers  or  employees  to  keep  the  streets  or 
ridewalks  in  proper  repair,  compensatory  damages  only  should  be 
given.  Vindictive  or  punitive  damages  can  not  be  recovered  against 
a  municipal  corporation:  City  of  Chicago  vs.  Langlass,  52  111., 
256. 

See  Action,  17;   Assault  and  Battery,  3;   Breach,  2;   Car- 
rier, 2;  Contract,  16, 17,  23;   Covenant  of  War- 
ranty, 4;    Insurance,  6;    Evidence,  8. 
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Debt. 

An  action  of  debt  will  not  lie  on  a  sealed  instrument,  wherein  is 
contained  no  promise  to  pay  any  sum  of  money  under  any  terms  or 
conditions,  but  a  bill  of  sale  of  certain  tools  used  in  and  about  the 
boot  and  shoe  business,  together  with  the  vendor's  good  will,  and  an 
agreement  not  to  carry  on  the  boot  and  shoe  business  in  the  city  of 
Portland,  for  one  year  from  the  date  thereof:  Mitchel  vs.  3IcNabb, 
58  Me.,  506. 

Decedent's  Esfate. 

1.  An  administrator  delayed  some  ten  years  in  settling  an  estate, 
using  the  money  of  the  trust  in  his  own  private  speculations,  and 
upon  a  reference  of  his  accounts  to  a  master,  it  did  not  appear  that 
there  was  any  reason  for  any  unusual  delay  in  the  settlement,  and  the 
administrator  refused  to  account  to  the  master  for  the  result  of  said 
speculations.  The  master  in  making  his  report  charged  interest,  after 
the  first  year  from  the  granting  of  the  administration,  on  balances  in 
the  hands  of  the  administrator. 

Held:  That  there  was  no  error  of  .which  the  administrator  could 
avail  himself,  though  the  master  should  have  charged  compound 
interest,  making  annual  rests  in  the  accounts  for  that  purpose:  John- 
son's Admirmtrators  vs.  Hedrick  et  aL,  33  Ind.,  129. 

2.  A  decedent's  estate  is  chargeable  with  the  reasonable  expenses 
of  the  executor,  in  an  unsuccessful  effort  made  by  him,  in  good  faith, 
to  resist  a  contest  of  the  will  of  the  decedent:  Brainey  AdnCr  vs. 
Curry  Ex^c'r,  33  Ind.,  399. 

Deceit, 

1.  The  complaint  alleged  a  breach  of  warranty  and  a  deceit  in 
the  sale  of  a  horse,  the  defendants  did  not  demur.  Upon  such  a 
complaint  the  jury  might  find  for  the  plaintiff,  though  they  believed 
the  defendants  acted  in  good  faith;  hence  an  instruction  to  find  for 
the  plaintiff,  if  the  defendants  falsely  represented  and  warranted  the 
horse  to  be  sound  and  free  from  disease,  and  the  plaintiff  relied 
thereon,  and  the  horse  was  not  sound  but  had  a  disease,  which  ren- 
dered it  worthless,  is  not  objectionable:  Johnson  vs.  Wallower,  15 
Minn.,  472. 

2.  A  part  owner  in  a  horse,  who  stands  by  and  hears  the  other 
part  owners  represent  it,  to  one  to  whom  they  are  trying  to  sell  it,  to 
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be  sound,  and  remains  silent,  is  as  much  a  party  to  such  representa- 
tion as  if  he  had  made  them :  lb. 

Decree. — See  Mortgage,  1. 

Deed. 

1.  When  a  line  described  in  a  deed  as  running  from  a  given  point, 
is  soon  afterwards  located  and  marked  upon  the  earth  by  the  parties, 
and  the  line  thus  established  is  recognized  and  treated  by  them  as 
the  true  line,  it  is  conclusive  upon  the  parties  and  their  assigns, 
although  it  be  subsequently  ascertained  that  it  varies  from  the  one 
given  in  the  deed:  Knowls  vs.  To'jtiiaker,  68  Maine,  172. 

2.  If  a  deed  of  real  estate  describes  one  of  the  lines  as  ending  at  a 
point  on  one  side  of  a  street,  opposite  a  point  on  the  other  side,  a 
straight  line  between  the  two  points  must  cross  the  street  at  a  right 
angle,  and  parol  evidence  is  not  admissible  to  show  that  a  line  ending 
at  a  different  point  was  intended :  Bradley  vs.  Wikon,  58  Me.,  357. 

3.  An  instrument  which  is  not  prima  facie  valid,  but  which  shows 
on  its  face  its  own  invalidity,  can  not  constitute  the  basis  of  an 
action:   WeKon  vs.  Palmer,  39  Cal.,  456. 

4.  A  recital  in  a  conveyance  by  the  Trustees  of  a  town  that  it  was 
made  in  obedience  to  a  judgment  of  the  County  Court,  which  judg- 
ment was  subsequently  decided  to  be  void,  does  not  invalidate  the 
deed  if  it  contain  operative  words  of  conveyance  suflBcient  to  transfer 
the  title:  Hyan  vs.  Tomlinson,  9  Cal.,  639. 

5.  The  recitals  touching  the  void  judgment  may  be  rejected  as 
surplusage  and  the  deed  remain  a  valid  operative  conveyance,  which 
can  not  be  impeached  by  a  stranger  to  the  transaction,  not  in  privity 
with  any  of  the  parties :  Ibid, 

6.  A  quit-claim  conveyance  from  a  mother  to  the  wife  of  a  son, 
though,  upon  its  face,  open  to  the  objection  of  attempting  to  create 
an  estate  in  futurOy  will  be  sustained  as  valid,  the  relationship  between 
the  parties  furnishing  a  sufficient  consideration,  and  the  intent  of  the 
instrument  being,  unmistakably,  to  convey  a  fee  subject  to  a  life 
interest  in  the  grantor:  Wardwtll  vs.  Bassett  and  wife,  8  Rhode 
Island,  302.    - 

7.  A  deed  describing  lots  of  land,  only  by  numbers,  on  a  plat, 
conveys  no  rights  in  land  embraced  in  a  street  laid  down  on  such 
plat  adjoining  the  lots,  except  as  the  same  is  subject  to  the  public 
easment,  whether  the  boundaries  of  such  lot  extend  to  the  centre  of 
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the  street,  quaere  f:  T'mgley  et  aL  vs.  City  of  Providence^  7  Rhode 
Island,  493. 

8.  AVhere  a  deed  conveys  a  use  for  life  to  one  with  remainder  to 
another,  it  is  to  be  construed,  according  to  the  great  weight  of  author- 
ity, as  vesting  the  remainder  immediately  upon  the  date  of  the  deed, 
unless  the  express  words  of  the  deed  absolutely  forbid  such  an  inter- 
pretation :   Gourley  vs.   Woodbury  et  aL,  42  Vt.,  395. 

9.  Where  the  defendant,  owning  a  mill  and  the  lands  around  if, 
had  been  accustomed  to  use  an  open  space  for  mill  purposes,  mainly 
for  customers  to  pass  to  and  from  the  mill,  and  finally  sold 
the  mill  and  appurteuances,  but  not  the  open  space,  it  was  held,  that 
the  grantee  took  no  right  of  way  over  said  space,  the  mill  being 
otherwise  accessible:  Plimpton  vs.  Converse,  42  Vt.,  712. 

See  Feme  Covert,  3;  Fixtures;   Fraud,  4. 

Declarations. — See  Evidence,  8. 

Defeasance. — See  Mortgage,  2. 

Defense. — See  Carrier,  7. 

Delivery. — See  Contrac^f,  10;  Gift,  3;  Sales,  2,  3. 

Demurrer. — See  Parties,  2. 

Deposition. 

1.  It  is  not  necessary  that  the  certificate  of  the  officer  annexed  to  a 
deposition  should  give  the  form  of  the  oath  administered  to  the 
deponent;  it  is  sufficient  if  it  simply  states,  "that  the  deponent  was 
sworn  according  to  law:"  liamsay  vs.  Flannagan,  33  Ind.,  305. 

2.  The  fact  that  a  deposition  contains  an  oral  statement  of  a  fact 
which  can  properly  be  proved  only  by  record,  is  not  a  good  cause  for 
the  suppression  of  the  entire  deposition  containing  proper  proof  of 
other  material  facts :  Ibid. 

Descent. 

A  husband  and  wife  executed  a  mortgage  on  certain  real  estate  to 
which  neither  had  any  title  at  the  time,  but  afterwards  the  husbaud 
acquired  title  thereto  in  fee  simple.  Subsequently  the  mortgage  was 
foreclosed  on  default,  neither  of  the  mortgagers  appearing  to  the  suit, 
and  the  land  was  sold  under  the  decree  to  one  not  a  party.  After- 
wards the  husband  died,  leaving  his  said  wife  surviving. 
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Held,  that  the  widow  was  entitled  as  such,  to  one-third  of  said  real 
estate:  Curren  et  aL  vs.  Drive)',  33  Ind.,  480. 

♦      DlLIGE>:CE. 

As  a  general  rule,  the  assignee  can  not  recover  from  the  assignor 
the  amount  paid  for  the  assignment,  unless  due  diligence  is  used 
Tvithout  effect,  against  the  debtor,  but  it  is  in  no  case  necessary  to 
pursue  the  debtor  if  it  be  clear  that  such  pursuit  would  be  unavail- 
ing, as  if  the  obligor  be  insolvent  at  the  time  of  as-ignment, 
or  when  the  note  falls  due,  or  where  the  note  is  a  forgery,  or 
Avhere  the  maker  is  a  married  woman  :  Morrison  et  aL  vs.  Lovell,  4 
West  Va.,  346. 

See  Assignment,  4. 

Discharge. — See  Bankruptcy,  3,  4. 

Dower. 

Where  a  mortgager  of  real  estate,  in  his  life  time,  assigned  his 
property  for  the  benefit  of  his  creditors,  and  his  assigneees  sold  the 
equity  of  redemption  to  the  tenants  making  the  conveyance — subject 
to  a  mortgage — to  be  provided  for  by  the  purchasers,  a  payment  of 
the  amount  due  on  the  mortgage,  by  the  tenants,  and  an  assignment 
thereof  to  themselves,  operate  as  an  extinguishment  of  the  mortgage, 
and  the  mortgager's  widow,  if  she  did  not  join  in  the  deed,  may 
recover  dower  in  the  premises,  notwithstanding  she  joined  in  the 
mortgage  for  the  purpose  of  releasing  her  dower :  Hatch  vs.  Palmer, 
48  Maine,  271. 

Ejectment. 

Where  a  judgment  in  ejectment  does  not  specify  whether  the  sum 
an^arded  was  for  damages  or  mesne  profits,  or  for  both,  the  presump- 
tion is,  that  the  judgment  was  sustained  by  the  evidence,  and  such 
judgment  is  a  bar  to  a  further  recovery  for  the  same  cause:  McCar- 
ihn  vs.  Yale,  39  Cal.,  585. 

Equity. 

1.  A  court  of  equity  will  not  rescind  a  deed  on  the  ground  of  an 
n  Decent  misrepresentation,  by  mistake  and  in  the  entire  absence  of 
fraud,  where  the  rule  of  caveat  emptor  applies:  Brooks  vs.  Hamilton, 
15  Minn.,  26. 
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2.  When  it  is  sought  in  equity  to  have  an  absolute  conveyance 
decreed  a  mortgage,  it  is  only  necessary  to  show  that  the  deed  was 
given  to  secure  the  payment  of  money  and  it  is  not  necessary  to 
allege  damage  in  such  case  or  any  special  value  in  the  premises; 
Holton  vs.  Mcigheriy  15  Minn.,  69. 

Equities.— See  Assignment,  2. 

Equity  of  Redemption. — See  Mortgage,  1, 3;  Pahtnership,  4, 

ESCROAV. 

A  party  holding  an  instrument  or  deed  as  an  escrow,  and  refuses 

to  deliver  the  same,  is  a  proper  party  to  a  bill  for  specific  performance 

of  the  instrument,  or  the  terms  of  the  deed :  Davis  et  aL  vs  Henry,  4 

AVest  Va.,  671. 

Estoppel. 

1.  Where  a  conveyance  of  land  calls  for  a  street  as  a  boundary  of 
the  land  conveyed,  the  general  rule  is,  that  if  the  grantor  be  the 
owner  of  the  strip  so  called  a  street,  he  is  estopped  as  against  his 
grantee  to  deny  that  it  is  a  street,  and  a  right  of  way  over  the  same 
passes  to  the  grantee  by  implication  of  law.  This  implication  of  law 
rests  upon  the  fact  that  the  grantor  has  bounded,  or  fronted  the 
premises  conveyed  upon  the  street :  Dawson  vs.  St.  P.  F.  &  M.  Ins. 
Co.,  15  Minn.,  136. 

2.  An  estoppel  to  operate  as  such  must  be  pleaded :  Faris  and  wije 
vs.  Dunn,  7  Ky.,  (Bush.,)  276. 

3.  Distributees  are  estopped  from  asserting  claim  against  the  exec- 
utor on  account  of  money  paid  by  him,  wMtli  their  knowledge,  con- 
sent, and  approbation,  to  persons  who  were  believed  to  be,  but  were 
not,  distributees  under  the  will :  Hopsou^s  Executor  vs.  Common- 
wealth, &c..  7  Ky.,  64  i. 

4.  When  two  or  more  persons  have  suflfercd  loss  by  mutual  mis- 
take, relief  will  not  be  given  to  a  portion  of  the  parties  by  shifting 
the  entire  loss  upon  one,  unless  it  can  be  shown  that  he  was  in  some 
degree  responsible  for  the  existence  of  the  mistake :  Ibid. 

See  Mortgage,  6. 

Eviction. — See  Covenant  of  Warranty,  1,  3. 

Evidence. 
1.  A  valid  levy  upon  sufficient  personal  property  of  the  defend- 
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ant  in  the  execution  is  prima  facie  a  satisfaction  of  the  execution  but 
this  prima  facie  effect  of  the  levy  may  be  rebutted :  Bennett  vs.  Idc- 
Grade  et  aL,  15  Minn.,  132. 

2.  When  the  question  litigated  on  the  trial  is  the  partnership  of 
the  defendants,  and  a  sale  of  logs  to  them  as  such,  a  question  put  to 
one  of  the  plaintiffs  as  a  witness,  tending  to  prove  a  fact  which,  if 
true,  would  not,  under  the  particular  circumstances  of  the  case,  be 
inconsistent  with  the  plaintiff^s  present  claim,  that  the  defendants 
were  partners  and  that  the  sale  was  made  to  them  as  such,  was  prop- 
erly excluded:  Toseyetal,  vs.  Hershey,  15  Minn.,  257. 

3.  Where  a  party  takes  an  exception  to  a  ruling  admitting  certain 
evidence  offered  by  the  adverse  party,  and  afterwards  offers  the  same 
evidence  himself,  the  exception  taken  is  thereby  waived :  Weideetal. 
vs.  Davidson  et  aL,  15  Minn.,  327. 

4.  On  the  trial  of  an  action  on  a  promissory  note  which  provided 
for  the  payment  of  "all  costs  and  attorney  fees  for  collection,"  if  the 
note  should  not  be  paid  at  maturity,  the  only  evidence  introduced 
was  the  note  sued  on. 

J/e/t/,  that  there  could  be  no  finding  for  attorney's  fees :  Bowser 
d  aL  vs.  Pidm^r,  33  Ind.,  124. 

5.  In  an  action  to  recover  for  goods  alledged  to  have  been  sold 
and  delivered  to  the  defendant,  he  may  show  under  an  answer  of 
general  denial,  that  they  were  sold  and  delivered  to  his  wife  under 
such  circumstances  as  not  to  bind  him :  Day  vs.  Wamaley,  33 
Indiana,  145. 

6.  Where  the  value  of  property  real  or  personal  comes  in  question, 
a  witness  who  has  a  personal  knowledge  of  the  property,  and  who 
possesses  the  necessary  information  to  enable  him  to  form  a  proper 
estimate  of  its  value,  will  be  permitted  to  give  his  opinion  in  refer- 
ence to  such  value:    Ferguson  vs.  Stafford  et  ah,  33  Ind.,  162. 

7.  On  the  trial  of  an  action  of  replevin,  a  witness  was  permitted, 
over  the  defendant's  objection,  to  give  his  opinion  as  to  the  amount 
of  damages  suffered  by  the  plaintiff  by  reason  of  the  detention  of 
the  property  by  the  defendant,  without  stating  any  facts  up<»n  which 
lie  based  such  opinion. 

Held:  That  this  was  error :  Kirkpatrick  vs.  Snyder  et  aL,  33  Ind., 
169. 

8.  In  an  action  against  a  railroad  company  by  an  administrator,  to 
recover  damages  for  the  death  of  his  decedent,  occasioned  by  the  col- 
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lision  of  a  locomotive  and  cars  and  a  wagon  in  which  said  decedent 
was  crossing  the  track,  upon  a  public  highway. 

Held:  That  the  declarations  of  a  fireman  employed  on  the  locomo- 
tive at  the  time  of  the  collision,  made  upon  the  arrival  of  said  train, 
bearing  the  body  of  the  deceased,  at  a  station  one  mile  from  the  place 
of  the  accident,  the  train  having  been  stopped  at  the  scene  of  the 
accident  and  the  body  liaving  been  placed  upon  it  and  carried  to  said 
station,  that  the  train  was  running  between  forty  and  sixty  miles  an 
hour;  that  he  could  not  tell  any  difference  between  the  signal  and 
collision;  that  the  deceased  was  sitting  with  his  back  towards  the 
train  ;  that  he  did  not  think  the  deceased  saw  or  heard  the  train,  or 
knew  there  was  any  train  in  reach  of  him ;  that  the  deceased  nevir 
moved  out  of  his  position  until  he  was  struck ;  that  there  was  no 
signal — were  not  admissible  in  evidence  as  part  of  the  res  gtdnc: 
Belfontaine  R  It,  Co.  vs.  Hunter  AdirCr,  33  Ind.,  3.^5. 

9.  An  exception  to  the  admission  of  evidence  can  not  be  made 
available  where  it  is  not  shown  by  a  bill  of  exceptions  what  the 
ground  of  objection  was. 

On  the  trial  of  an  action  for  breach  of  the  covenant  against  in- 
cumbrances in  a  warranty  deed,  to  recover  an  amount  which  the 
grantee  has  been  compelled  to  pay  as  taxes  constituting  a  prior  in- 
cumbrance, there  must  be  proper  evidence  of  the  listing  and  appraise- 
ment of  the  property:   Eohinson  vs.  Murphy^  33  Ind.,  482. 

10.  Whenever  a  contract  is  infected  with  usury  or  fraud,  parol 
proof  may  be  admitted  to  show  its  real  character,  is  different  from 
what  the  writing  purports  on  its  face:  Furguson^s  AdmWs  vs.  Smithy 
7  Ky.,  (Bush.,)  76. 

11.  A  devise  to  one  in  trust  for  another,  may  be  established  and 
tRuforced  on  oral  testimony:  Caldwell  vs.  CaldtotU,  7  Ky.,  (Bush.,) 
515. 

12.  To  sustain  the  defense,  that  the  execution  of  the  note  sued  on 
was  procured  by  fraud  or  oppression,  the  onus  was  upon  the  defen- 
dants to  establish  the  fraud  or  oppression  alleged  by  them  :  Thomp- 
son vs.  miartouy  7  Ky.,  (Bush.,)  563, 

13.  The  instructions  to  a  jury  were,  that  if  fairly  satisfied  upon 
the  evidence,  that  an  instrument,  purporting  to  be  the  last  will  and 
testament,  was  subscribed  by  the  witnesses  in  the  presence  of  the 
testator,  so  that  he  might  have  seen  them  sign  if  he  chose,  and  that 
the  testator  had  made  his  mark  to  the  instrument  presented  to  the 
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witnesses,  to  be  his  will,  that  would  be  sufficient  proof  of  the  execu- 
tion of  the  will,  though  only  one  of  the  three  witnesnes  swore  to  the 
facts. 

Held:  On  exceptions,  that  the  instructions  were  correct:  Sprague 
vs.  Luther  Ex€f:*r,  &c.^  8  R.  I.,  252. 

14.  The  rule  which  forbids  the  introduction  of  parol  evidence  to 
contradict,  add  to,  or  vary  a  written  instrument,  does  not  extend  to 
evidence  offered  to  show  that  a  contract  was  made  in  furtherance  of 
objects  forbidden  by  statute,  by  common  law,  or  by  the  general  pol* 
icy  of  the  law:  Martin  vs.   Clarke  it  aL,  8  11.  I.,  389. 

15.  Proof  of  the  fact  that  a  mortgagee  surrendered  to  tliC  mort- 
gager the  mortgage  given  to  secure  the  purchase  money  of  the 
chattels  embraced  therein,  under  an  agreement  that  the  property 
should  be  returned,  after  ])roving  that  such  a  mortgage  had  been 
executed,  is  sufficient  to  let  in  parol  evidence  of  the  contents  of  the 
mortgage,  on  behalf  of  the  mortgagee,  in  a  suit  between  him  and 
a  third  person,  concerning  the  title  to  the  mortgaged  property:  IIuls 
V8.  A7m6a/,  52  111.,  391. 

16.  When  secondary  evidence  is  admissible  to  prove  the  contents 
of  a  mortgage,  such  contents  may  be  proven  by  any  one  who  can 
swear  he  knew  them.  The  mortgagee  is  quite  as  competent  as  the 
mortgager  for  that  purpose :  Ibid, 

17.  It  is  sufficient  to  enable  a  witness  to  testify  to  the  contents  of 
an  instrument,  where  he  states  that  he  saw  it  signed,  had  it  in  his 
possession  more  than  a  year,  and  knew  its  contents,  without  stating 
that  he  had  read  it :    Ibid, 

18.  It  is  competent  to  prove  a  verbal  agreement  made  subsequent 
to  a  written  agreement,  which  varies  the  written  agreement,  though 
made  on  the  same  occasion,  and  before  the  parties  separate,  where 
the  written  agreement  contemplates  a  supplementary  contract,  and 
the  verbal  agreement  is  consistent  with  what  the  written  agreement 
contemplates  might  thereafter  transpire  between  the  parties  to  supply 
what  the  written  contract  expressly  left  open  for  future  agreement : 
Fifld  Adm'r  vs.  Mann,  42  Vt.,  61. 

See  Memorandum;  Adverse  Possession,  2,  S;   Affidavit,  2; 
Carrier,  1;   Contract,  3, 4, 17,  21,  22;  Deed,  1,  2, 
Fraudulent  Conveyance,  4;  Gift,  1. 

Exceptions.—  Sae  Evidence,  9, 
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Executors  and  Administrators. 

1.  In  a  suit  for  foreclosure,  by  two  of  three  joint  executors  against 
their  associate,  upon  a  mortgage  to  secure  payment  of  a  promissory 
note  payable  to  a  testator,  "with  interest,  payable  semi-annually," 
which  note  had  been  outstanding  upwards  of  eleven  years  since  the 
death  of  the  testator.  Held:  That  in  computing  the  amount  due  on 
the  note,  the  delinquent  executor  be  charged  with  interest  upon  the 
semi-annual  installments  of  interest,  since  the  same  respectively  be- 
came due,  although  it  be  not  in  proof  that  payment  of  such  install- 
ments of  interest,  as  distinct  chxims,  had  ever  been  requested  from 
the  debtor,  by  his  co-executors :  Rathbone  d  al.,  Exec^rs,  vs.  Lyinan, 
8  R.  I.,  155. 

2.  The  legal  representative  of  an  intestate  estate,  is  the  only  party 
who  can  recover  money  due  on  a  policy  of  insurance  upon  the  life  of 
the  intestate :  Lee  vs.  Chase,  58  Me.,  4^i2. 

3.  An  omission  on  the  part  of  an  administrator  to  include  in  hk 
inventory,  within  the  time  prescribed  by  the  statute,  an  amount  of 
money  deposited  in  a  savings  bank,  known  by  him  when  he  accepted 
his  trust,  to  belong  to  tlie  estate  of  his  intestate,  is  a  breach  of  his 
official  bond:  Bourne  vs.  Stevenson,  58  Me.,  499. 

See  Arbitration. 

Exemption. — See  Sheriff,  3. 

Express   Companies. 

An  exprt^ss  company  engaged  generally  and  publicly  in  transmit- 
ting for  hire,  goods  from  place  to  place,  receiving  to  its  own  use  the 
entire  charges  for  transportation,  employing  a  messenger  whose  busi- 
ness it  is  to  accompany  the  goods  as  they  are  being  transmitted,  to 
take  general  charge  of  the  same,  attend  to  their  trans-shipment  and 
to  their  delivery  to  the  company's  local  agent  at  the  jwint  of  destina- 
tion, and  establishing  at  different  points  to  which  its  business  extends, 
local  offices  at  which  an  agent  is  stationed,  whose  duty  it  is  to  receive 
goods  transmitted,  and  deliver  the  same  to  the  consignee,  is  a  coin- 
mon  carrier,  although  it  owns  no  vehicles  except  such  as  are  kept  at 
its  local  offices,  for  local  purposes,  and   although   it*^   practice  is  to 
transmit  goods  by  steamboats,  railroads,  coaches,  <&c.,  owned  and 
controlled  by  other  parties:   Christensen  et  al,  vs.  American  Express 
Co.,  15  Minn.,  270. 
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Factor. — See  Lien,  1. 

Fkme  Covert. 

1.  Even  if  a  married  woman  can  enter  into  a  contract  so  as  to  be 
bound  as  a  member  of  an  association  for  business  purposes^  yet  ber 
hasb^nd  can  not,  without  authority  from  her,  make  a  binding  contract 
for  her  by  signing  her  name  to  the  articles  of  association :  Boyd  vs. 
Merridl,  52  111.,  151. 

2.  A  married  woman  held  the  legal  title  to  land  to  place  it  beyond 
the  reach  of  her  husband's  creditors,  it  not  having  been  bought  with 
her  own  money,  and  she  borrowed  money  in  her  own  name,  giving 
her  own  notes  therefor,  and  giving  the  ]and  as  security.  It  was 
hell:  that  personal  property  purcha^d  by  the  wife  with  a  portion  of 
the  money  so  borrowed,  would  be  subject  to  execution  in  favor  of 
a  creditor  of  the  husband.  The  property  would  be  regarded  as 
having  been  purchased  with  the  husband's  money:  Hall  vs.  Sroufe, 
62  III,  421. 

3.  A  Feme  Covert,  holding  separate  property  in  real  estate,  by 
deed  or  will,  prescribing  a  particular  mode  of  disposition,  can  not 
dispose  of  it  in  any  other  mode,  although  the  deed  or  will  does  not 
negative  such  other  mode  expressly:  McClintic  vs.  Ocheltree,  4  West 
Va.,  249. 

See  Fraud,  4,  5. 

Fixtures, 

A  stone,  split  out  and  slightly  removed  and  laid  up  for  the  pur- 
pose and  with  the  intention  by  the  owner  of  the  farm  upon  which  it 
was  quarried  and  left,  of  using  it  in  the  construction  of  a  tomb 
elsewhere,  would  not  pass  by  a  deed  of  the  farm.  It  would  be  gov- 
erned by  the  same  principles  that  are  applicable  to  timber,  fence  rails, 
and  the  like,  that  are  severed  from  the  freehold.  If  intended  for 
use  on  the  farm,  they  pass  by  a  deed  for  the  sale  of  it ;  if  to  be  used 
elsewhere,  they  do  not  pass:    Noble  vs.  Sylvester,  42  Vt,  146. 

PosKCLOsuss. — See  Mortgage,  1,  10,  12;  Partnebship,  4. 

FoRPErruREs, 

1.  The  violations  of  its  charter  on  the  part  of  a  corporation,  which 
will  work  a  forfeiture  of  its  franchises,  must  be  something  more  than 

VOI-  !• — NO,  II. — 10, 
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accidental  negligence,  or  excess  of  power,  or  mere  mistake  in  the 
mode  of  exercising  an  acknowledged  power;  and  thaagh  a  single 
act  of  misfeasance,  if  willful,  may  be  a  ground  of  forfeiture,  yet  a 
specific  act  of  non-feasance,  not  contrary  to  particular  requisitions  of 
the  charter,  nor  committed  willfully,  nor  producing  nor  tending  to 
produce,  mischievous  consequences  to  any  one,  will  not  be :  State  vs. 
Pautucket  Turnpike  Corporation,  8  R.  I.,  182. 

2.  A  tenant  at  will  or  by  sufferance,  who  assigns  his  interest  to 
another,  forfeits  cr  puts  an  end  to  his  estate,  and  the  assignee  enter- 
ing into  possession,  may,  at  the  election  of  the  owner  of  the  leased 
premises,  be  treated  either  as  a  tenant  or  as  a  trespasser :  McCann 
vs.  Rathbone,  8  R.  I.,  403. 

See  Mortgage,  1. 

Fraud, 

1«  When  one  of  two  innocent  parties  must  suffer  loss  by  the 
fraudulent  act  of  a  third,  he  who  leads  such  party  to  occasion  the 
loss  must  bear  it :  Poorman  vs.  Mills,  39  Cal.,  345. 

2.  An  allegation  of  actual  fraud  is  not  sustained  by  proof  of  a 
mistake :   Mercier  vs.  Lewis,  39  Cal.,  S32. 

3.  It  is  not  true  as  a  legal  proposition,  that  a  mistake  is  construc- 
tive fraud:  Ibid, 

4.  A  deed  made  by  an  infant  feme  covert  can  not  be  avoided  by 
her  on  the  ground  of  her  infancy,  when,  to  induce  an  innocent  pu^ 
chaser  to  make  the  purchase,  she  and  her  husband  made  oath  before  a 
notary,  that  to  the  best  of  their  knowledge  and  infurmation,  she  was 
then  more  than  twenty-one  years  of  age:  Schmitheimer  &  Wife  vs. 
Eiseman,  7  Ky.,  (Bush.,)  298. 

5.  Neither  infancy  nor  coverture  can  excuse  parties  guilty  of 
fraudulent  concealment  or  misrepresention,  for  neither  infants  nor 
femes  covert  are  privileged  to  practice  frauds  upon  innocent  persons: 
Ibid. 

6.  A.  sold  to  B.  a  farm,  valued  at  $6,300,  in  part  payment  for 
which  he  took  from  B.  certain  Western  lands  at  $1,300,  upon  falac 
and  fraudulent  representations  of  B.,  as  to  their  location  and  valae 
per  acre.  Pending  the  transaction,  B.  agreed  with  C  to  exchange 
said  farm  for  one  owned  by  C;  and  at  B.'s  request,  A.  conveyed  his 
said  farm  directly  to  C,  who  took  possession.  Upon  discovering 
the  fraud,  A.  tendered  to  B.  a  conveyance  of  the  Western  lands,  and 
demanded  from  him  $1,300. 
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Held:  In  a  suit  by  A.  demanding  a  rescission  of  the  contract,  so 
for  as  the  Western  lands  were  concerned,  and  judgement  for  $1,300, 
that  he  was  not  entitled  to  such  rescission:  Johnson  d  aL  vs.  Cook-- 
erly,  33  Ind.,  151. 

7.  To  render  a  sale  for  a  valuable  consideration  void,  for  fraud  as 
against  the  creditors  of  the  vendor,  the  vendee  must  have  had  notice 
of  the  intended  fraud:  McCormack  vs.  HyaUy  33  Ind.,  546. 

See  Evidence,  10, 12;   Mortgage,  11;   Contract,  7;   Limita- 
tions, 2. 

Fraudulent  Conveyance. 

1.  In  a  fraudulent  conveyance  of  personal  property,  accepted  by 
the  grantees,  with  an  assurance  to  the  grantor  that  it  should  not 
affect  her  rights,  one  of  the  grantees  having  received  the  property  so 
conveyed  to  manage  for  the  grantor  rather  than  upon  any  express 
agreement  with  the  other  grantees,  he  incurred  no  reflponsibility  to 
them  by  permitting  the  grantor  to  have  or  dispose  of  any  part  of  the 
fetate:  Riddle  vs.  LewiSj  7  Ky.,  193. 

2.  A  conveyance  by  a  husband. to  his  wife's  father,  to  vest  title  in 
him  for  her  benefit,  in  consideration  in  part  of  advancements  made 
to  the  daughter  by  the  father,  is  held  to  have  been  voluntary  to  the 
extent  of  such  consideration  :  Farmers  Bank  of  Kentucky  vs.  Long, 
7  Ky.,  (Bush.,)  337. 

3.  As  to  subsequent  creditors,  a  conveyance  is  not  fraudulent 
merely  because  it  was  voluntary. 

The  validity  of  a  voluntary  conveyance  depends  upon  the  inten- 
tion with  which  it  was  executed :  Place  vs.  Ehem,  7  Ky.,  (Bush.,) 
585. 

4.  Where  a  party  sells  out  his  business  to  another,  while  it  is  not 
a  fraud  per  Be  for  the  vendor  to  be  employed  by  the  vendee  as  a  clerk 
to  carry  on  the  business,  it  is  a  circumstance  creating  a  strong  pre- 
sumption of  fraud,  and  especially  so  when  the  former  uses  and  con- 
trols the  property  as  he  did  before  the  sale.  In  such  a  case,  it  re- 
quires clear  and  satisfactory  proof,  and  the  circumstances  surround- 
ing the  transaction  should  clearly  indicate  honesty  and  good  faith,  to 
rebut  the  presumption :  Boihgerber  et  al,  vs.   Gotigh,  52  111.,  436. 

5.  Where,  in  negotiating  the  sale  of  a  farm  at  a  gross  sum,  the 
seller  represents  with  professed  knowledge,  that  the  meadow  thereon 
contains  a  greater  number  of  acres  than  it  does  contain,  not  believing 
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such  representation  to  be  true,  and  the  purchaser  relies  upon  snch 
representation  in  the  purchase,  without  knowledge  to  the  contrary, 
the  seller  is  bound  to  make  good  his  representation ;  and  in  a  suit 
in  Chancery,  brought  to  foreclose  a  mortgage  executed  to  secure  a 
note  given  for  the  purchase  price,  can  recover  only  what  he  is  equit- 
ably entitled  to  receive :  Twitchdl  vs.  Bridge^  42  Vt.,  68. 

6.  Where  goods  are  obtained  on  credit  by  such  false  and  fraudu- 
lent representations  as  would  vitiate  the  sale  as  against  the  vendee, 
the  vendor  may  reclaim  them  after  attachment  and  before  sale  on 
execution,  though  attached  by  creditors  on  debts  contracted  subse- 
quent to  such  fraudulent  sale,  and  on  the  strength  of  the  vendee's 
having  a  stock  of  goods  in  his  store,  and  on  no  other  inducement — ^a 
part  of  which  stock  were  the  goods  obtained  by  said  fraudulent  rep- 
resentations:  Fieldy  Morris  &  Co.  vs.  Steams,  42  Vt.,  106. 

7.  If  the  purchase  of  the  land  was  induced  by  a  false  and  fraudu- 
lent representation  as  to  the  quantity  of  land,  the  grantee  may  sus- 
tain an  action  on  the  case  against  the  grantor  for  the  fraud :  Cabot 
vs.  Christie,  42  Vt.,  121. 

Gabnishee. 

No  decree  can  be  had  agaiost  a  party  who  is  summoned  as  a  gar^ 
nishee  in  a  suit  in  Chancery,  who  is  not  made  a  party  to  the  suit, 
and  who  does  not  appear  and  answer:  Chilicothe  Oil  Co.  vs.  Hall 
et  aL,  4  West  Va.,  703. 

Garnishment. — See  Attachmekt,  2. 

Gift. 

1 .  To  establish  a  gift  of  the  note  of  a  third  person,  from  a  husband 
to  his  wife,  the  evidence  should  be  such  as  to  satisfy  the  court  not 
only  that  the  donor  said  and  did  what  is  necessary  to  constitute  a 
valid  gift,  but  that  it  was  in  very  deed,  his  intention  at  the  time,  to 
part  with  his  own  property  in  it,  and  bestow  it  upon  the  donee,  for 
his  independent  and  sole  use:  Trowbridge  vs.  Holden,  68  Me.,  117. 

2.  It  is  essential  to  a  gifl  that  it  goes  into  effect  at  once  and  com^ 

pletely.  If  it  regards  the  future  it  is  but  a  promise,  and  being  a 
promise  without  consideration  it  can  not  be  enforced,  and  has  no 
legal  validity:  Hogues  vs.  Bieme,  4  West  Va.,  658. 

3.  A  gifl  by  deed  is  good  between  the  parties  if  it  goes  into  effect 
at  once,  with  delivery,  for  the  delivery  of  the  deed  answers  the  place 
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of  delivery  of  the  property,  when  the  property  is  capable  of  delivery: 
Ibid. 

4.  The  property  given  or  attempted  to  be  given  was  one  undivided 
fourth  part  of  certain  choses  in  action.  The  most  that  the  donees 
can  be  held  to  get  under  the  deed  is  an  equitable  title  to  one  undi- 
vided fourth  part  of  the  personal  property  mentioned  in  the  deed; 
and  it  is  not  therefore  with  the  jurisdiction  of  a  court  of  law  to  give 
any  remedy  in  the  premises :    Ibid. 

Guardian  and  Ward. 

1.  When  the  law  entrusts  the  estate  of  an  infant  to  the  care  and 
protection  of  a  guardian,  the  fiduciary  undertakes  to  be  vigilant, 
faithful,  and  competent.  These  elements  of  qualification  imply  as 
much  knowledge  of  law  as  may  be  necessary  for  safety,  this,  however 
procured,  he  assumes  to  possess  and  properly  exercise :  Hemphill  vs. 
Lewis,  7  Ky.,  (Bush.,)  214. 

2.  A  second  guardian  sued  the  former  guardian  of  his  ward,  to 
recover  the  estate  of  the  ward,  in  his  hands,  and  being  erroneously 
advised  that  such  demand  was  a  preferred  claim  against  such  former 
guardian^s  estate,  he  did  not  sue  the  surety  of  said  guardian.  The 
debt  was  lost  because  the  suit  was  n(»t  prosecuted  in  due  time  against 
the  surety.     The  second  guardian  is  responsible  for  the  loss:  Ibid. 

3.  It  is  the  duty  of  the  guardian  to  loan  out  or  invest  the  money 
of  his  ward  so  as  to  make  it  yield  at  least  legal  interest,  and  when  he 
does  this  in  good  faith  and  takes  good  security,  it  can  not  be  regard- 
ed as  a  conversion :  Higgins  vs.  MoClure,  7  Ky.,  (Bush.,)  379. 

Heir. — See  Parties,  1;  Purchaser. 

Homestead. 

To  sustain  the  claim  of  the  owner  of  land  to  hold  the  same  as  a 
homestead  exempt  from  forced  sale,  his  residence  or  dwelling  must 
he  or  must  have  been  situated  thereon:  Kresin  vs.  Man,  15  Minne- 
sota, 116. 

A  person  residing  upon  one  parcel  of  land,  and  owning  a  second 
parcel  upon  which  he  has  never  dwelt,  and  which  corners  upon  the 
first,  but  does  not  otherwise  adjoin  it,  can  not  hold  such  second  par- 
cel exempt  as  a  homestead :  Ibid. 

Husband  axd  Wife. —See  Feme  Covert;  Fraud,  4. 
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Ignorance. — See  Guardian  and  Ward,  2. 

Infancy. 

1.  Where  an  infant  has  legally  avoided  his  contract  for  labor,  the 
rights  of  the  parties  thereto  are  precisely  the  same  as  if  it  had  never 
been  made.  Thus,  where  a  minor  agreed  to  work  for  a  manufactur- 
ing corporation  six  months  at  least,  and  give  no  less  than  two  week's 
notice  before  leaving,  but  does  leave  before  the  expiration  of  the  time, 
and  without  giving  such  notice,  he  is  not  liable  to  have  the  damages 
occasioned  thereby  deducted  from  what  he  would  otherwise  be  enti- 
tled to  recover  for  his  labor:  Dei'ocher  vs.  Coritinental  Mills,  bS 
Maine,  217. 

2.  An  infant  is  liable  in  assumpsit  for  money  stolen  and  for  the 
proceeds  of  property  stolen  by  him,  and  converted  into  money:  Shaic 
vs.  Coffin,  58  Maine,  254. 

3.  When  an  infant  is  sued,  the  time  prescribed  by  rule  of  court 
for  filing  dilatory  pleas,  dates  not  from  the  commencement  of  the 
term  of  court,  at  which  the  suit  is  entered,  but  from  the  appointment 
of  a  guardian  ad  litem,  to  defend  the  suit :  Fall  River  Foundry  Co. 
vs.  Doyt,  42  Vt.,  412. 

4.  An  infant  is  incapable  of  appearing  for  himself  and  defending 
his  suit  in  court,  or  of  appointing  an  attorney  to  appear  and  defend 
for  him,  and  if  he  do  so  without  the  appointment  of  a  guardian  ad  litem} 
and  judgment  be  rendered  against  him,  he  has  his  remedy  to  vacate 
or  reverse  the  judgment,  whether  the  plaintiff  knew  of  the  infancy  of 
the  defendant  or  not,  at  the  time  the  judgment  was  rendered:  Ibui. 

5.  A  reasonable  time  is  allowed  after  the  infant  becomes  of  age 
locus  poenitentae,  during  which  a  mere  acquiesence,  without  unequiv- 
ocal acts  establishing  a  clear  intention  to  confirm  his  contract,  will 
not  operate  as  a  confirmation  :  Ibid, 

6.  It  does  not  require  a  precise  and  formal  promise  to  constitute  a 
binding  ratification,  but  it  must  be  a  direct  and  express  confirmation 
and  substantially  a  promise  to  pay  the  debt  or  fulfill  the  contract. 
It  must  be  made  with  the  deliberate  purpose  of  assuming  a  liability 
from  which  he  knows  he  is  discharged  by  law,  and  under  no  com- 
pulsion, and  to  the  party  himself  or  to  his  agent. 

The  mere  fact  that  an  infant  does  not  disaffirm  a  contract  after  he 
is  of  full  age  is  not,  it  would  seem,  of  itself,  a  confirmation,  but  this 
fact  may  be  made  a  significant  circumstance  if  coupled  with  a  con- 
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tioued  possession  and  use  of  the  property,  or  a  refusal  to  re-deliver 
the  same,  and  an  assertion  of  ownership.  It  may  frequently  raise  by 
implication  of  law,  such  confirmation,  and  a  promise  to  pay  for  the 
property,  especially  if  either  this  intention  and  a  promise  to  pay 
must  be  presumed,  or  a  fraud. 

Any  act  of  ownership  after  full  age  may  have  this  eflTect,  but  it 
mast  be  unequivocal:  Schmitheimer  and  Wife  vs.  Eiseiiiany  7  Ky., 
(Bash.,)  410. 

7.  That  the  infant  must  restore  before  he  can  avoid  his  contract  is 
the  universal  rule  where  he  has  been  guilty  of  deceit  or  fraud. 

The  rule  is  different  where  he  has  beeil  guilty  of  no  fraud,  his 
vendor  being  aware  of  his  disability,  and  especially  if  the  vendor 
procured  the  contract  to  be  made.  In  such  case,  if  the  infant  had 
wasted  or  destroyed  the  property,  he  might  be  allowed  to  avoid  the 
contract  without  the  restoration  of  it. 

But  if  an  infant  avoids  an  executed  contract  he  must  restore  the 
consideration  received  by  him :  Ibid, 

8.  Courts  of  equity  will  not  decree  specific  performance  when  the 
contract  is  founded  in  fraud,  undue  advantage,  mistake  or  gross  mis- 
apprehension:  Ibid. 

Injunction. 

A  judgment  obtained  in  an  ordinary  action  can  not  be  annulled  or 
modified  by  an  order  in  a  proceeding  in  equity,  except  for  a  defense 
arising  or  discovered  since  the  judgment  was  rendered. 

When  the  alledged  matters  of  defense  were  substantially  within 
the  knowledge  of  the  defendant  at  the  time  the  judgment  was  ren- 
dered against  him,  the  court  properly  dismissed  his  petition  in  equity 
for  a  modification  and  injunction  of  the  judgment,  on  the  ground 
that  such  defenses  were  discovered  since  the  judgment  was  rendered  : 
McCma  vs.  Macklin'a  Executor,  7  Ky.,  (Bush.,)  308. 

Insurance. 

!•  Notice  to  an  insurance  agent  who  issues  a  policy,  of  facts  relat- 
^Qg  to  the  subject  matter  of  the  insurance,  is  notice  to  the  company, 
and  if  he  fails  to  properly  state  them  in  the  policy  when  relied  on 
ittd  trusted  to  do  so,  the  company  should  not  be  permitted  to  escape 
liability  on  that  ground :  Commercial  Insurance  Co.  vs.  Spankneble, 
52  Illinois,  53. 
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2.  While  it  IS  a  general  rule,  that,  on  an  application  for  insurance, 
all  material  facts  which  directly  tend  to  increase  the  hazard  must  be 
disclosed  by  the  applicant,  the  fact  that  he  is  obnoxious  to  numerous 
persons  in  the  vicinity  of  the  property  sought  to  be  insured,  is  not 
within  that  rule,  and  need  not  be  disclosed  unless  he  is  interrogated 
on  that  subject:  Keith  et  al  vs.  Glche  Insurance  Company ,  52 
Illinois,  518. 

3.  Where  a  member  of  a  partnership  firm  applied  for  insurance  on 
partnership  property  and  in  the  name  of  the  firm,  and  the  officers  of 

the  company  so  understood  the  application,  but  by  mistake  issued  the 
policy  in  the  name  of  the  individual  partner  alone,  it  was  Md,  a 
court  of  equity  would  reform  the  policy  so  as  to  make  it  conform  to 
the  intention  of  the  parties:  Keiih  et  al,  vs.  Ghbe  Insurance  Co.,  52 
Illinois,  518. 

4.  In  fire  as  well  as  marine  insurances,  a  retrospective  insurance, 
made  when  the  thing  insured  is  distant,  and  its  status  unknown  to 
either  party,  will  bind  the  insurer  for  a  loss  occurring  before  the  date 
of  the  contract. 

5.  The  intention  to  make  the  insurance  retrospective  may  be  im- 
plied from  the  circumstances  under  which  it  was  made. 

6.  A  contract  to  issue  a  policy,  or  an  executory  agreement  to  insure, 
may  be  binding,  according  to  the  common  law,  without  any  written 
memorial. 

Courts  of  equity  will  not  only  enforce  an  oral  contract  for  a  policy, 
but  having  jurisdiction  for  specific  enforcement,  will  to  avoid  unnec- 
essary circuity,  adjudge  the  damages  just  as  if  a  policy  had  been 
executed,  and  an  action  had  been  brought  on  it  for  the  loss  of  the 
thing. insured:  The  Insurance  Co.  ofN.  Y.  vs.  The  Kentucky  M,  & 
F.  Insurance  Co.,  7  Ky.,  (Bush.,)  81. 

Intent. — See  Fraudulent  Conveyances,  3 ;   Gift,  1 ;   Insu- 
rance, 3,  5. 

Interest. 

1.  The  owner  of  a  carriage  shipped  the  same  by  a  common  carrier, 
the  amount  to  be  charged  for  transportation  being  first  agreed  upon, 
and  upon  the  carriage  reaching  its  destination,  it  was  demanded  by 
the  owner,  he  ofiering  to  pay  the  charges  as  agreed  upon,  but  the 
agent  of  the  carrier  refused  to  deliver  it  except  upon  payment  of  a 
larger  amount.    After  the  refusal  to  deliver,  the  carriage  was  dc- 
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stroyed  by  fire.  Heldy  in  such  case,  where  the  owner  brought  trover 
against  the  carrier,  the  plaintiff  was  entitled  to  interest  on  the  value 
of  the  property  from  the  the  time  of  the  demand  aud  refusal:  North" 
em  IVans.  Co,  of  Ohio  vs.  Sellick,  52  Illinois,  2^0/ 

2.  Where  a  fraudulent  sale  has  been  had  under  a  deed  of  trust, 
and  the  sale  set  aside,  interest  may  be  properly  allowed  on  a  judg- 
ment for  the  debt,  which  accrued  between  the  time  of  setting  aside 
the  fraudulent  sale,  and  a  subsequent  sale  under  the  deed :  Hopkins 
vs.  Granger  et  al,y  52  Illinois,  505. 

See  Contract,  13;  Damages,  5,  6;  Decedents'  Estate,  1. 

Judgment. 

1.  When  the  judgment  recites  that  all  owners  and  claimants  of 
property  have  been  duly  summoned  to  answer  the  complaint  and 
have  made  default,  the  judgment  in  this  respect,  can  not  be  impeach- 
ed in  a  collateral  action,  although  it  appears  that  the  name  of  one  of 
the  owners  was  omitted  in  the  published  summons :  Reily  vs.  Lan- 
caster,  39  Cal.,  354. 

2.  Where  there  are  several  defendants  and  no  community  of  inter- 
est or  ownership  of  property  is  shown  by  them,  a  joint  judgment  in 
their  favor  is  erroueous:  Page  vs.  Fowler,  39  Cal.,  412. 

3.  If  the  facts  material  to  support  a  judgment  are  alleged  in  the 
complaint,  or  are  fairly  inferable  by  any  reasonable  intendment  from 
what  is  alleged  in  the  complaint,  the  judgment  should  be  sustained : 
Smith  vs.  Dennett,  15  Minn.,  81. 

4.  It  is  the  fact  of  personal  service  of  a  summons^  not  the  proof  of 
the  fiict,  which  confers  jurisdiction  on  the  court  to  enter  judgment, 
and  judgment  being  rendered  by  a  court  of  general  jurisdiction*,  the 
presumption  is  in  favor  of  its  regularity,  and  when  the  return  shows 
an  admission  of  personal  service  signed  by  the  defendant,  although 
the  proof  of  the  service  may  be  defective,  if  there  is  no  evidence  to 
show  that  the  summons  was  not  served,  the  judgment  will  not  be 
reversed:  Skilhnan  vs.  Oreenwood,  15  Minn.,  102. 

See  Bankruptcy,  1 ;  Conveyances;   Ejectment;  Infancy,  4. 

Jurisdiction. — See  Gift,  4;  Judgment,  4. 

Landlord  and  Tenant. 
1.  A  covenant  by  the  lessor  of  land  to  build  on  the  leased  premises, 
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does  not  by  implication,  impose  on  him  an  obligation  to  rebuild  in 
ease  of  the  destruction  of  the  building  by  fire,  during  the  tenancy: 
(hwell  vs.  Luinly^  39  Cal.,  151. 

2.  The  failure  of  the  lessor  to  rebuild  after  the  accidental  destruc- 
tion of  the  building  by  fire,  does  not  relieve  the  tenant  from  his 
express  agreement  to  pay  rent:  Ibid,, 

3.  A  party  in  possession  under  an  agreement  to  occupy  and  take 
care  of  the  land  for  six  years,  with  the  understanding  that  he  might 
secure  the  title  by  purchase  when  he  should  be  able,  was  not  a  tenant 
in  the  sense  of  the  statute  providing  the  summary  remedy  of  forcible 
entry  and  detainer  against  a  tenant  holding  beyond  his  term :  Bteder 
vs.  Klette,  7  Ky.,  (Bush.,)  255. 

4.  The  statement  of  the  tenant  in  possession,  under  an  agreement 
to  purchase  that  he  was  not  holding  as  the  mere  tenant,  was  not  a 
disclaimer  of  the  allegiance  of  an  unqalified  tenant  to  a  technical 
landlord:  Ibid. 

5.  The  surety  of  a  tenant,  in  his  covenant  to  return  the  property 
in  good  order,  is  not  liable  for  damages  for  the  failure  of  his  princi- 
pal to  return  the  house  and  lot  at  the  expiration  of  the  term,  when 
possession  was  not  demanded,  and  no  readiness  for  possession  was 
expressed  by  the  lessors:  Kyle  vs.  Proctor^  7  Ky.,  (Bush.,)  493. 

6.  Where  a  lease  contains  no  covenant  on  the  part  of  the  lessor  to 
repair,  he  is  not  bound  to  do  so,  and  if  the  lessee  makes  repairs,  he 
can  not  charge  the  lessor  with  the  cost  thereof.  Nor  can  a  custom 
in  the  locality  in  which  the  premises  are  situated,  or  in  the  State, 
contrary  to  this  rule,  be  set  up  by  the  lessee :  Biddle  vs.  Reedy  33 
Indiana,  529. 

Lex  loci  Contractus. — See  Bills  of  Exchange,  etc.,  4. 

Lien. 

1.  A  person  having  property  of  another  in  his  possession  as  factor, 
accepted  a  draft  drawn  by  the  owner  of  the  property  in  favor  of  one 
of  his  creditors,  the  draft  was  made  specifically  payable  out  of  the 
property,  and  it  was  agreed  between  the  debtor  and  his  creditor  that 
the  factor  should  retain  the  custody  and  control  of  the  property,  as 
their  mutual  agent,  for  the  specific  purpose  of  paying  the  draft. 
Heldy  that  the  effect  of  the  transaction  was  to  give  to  the  fiictor  a 
lien  on  the  property  to  secure  him  against  his  liability  as  acceptor  of 
the  draft;  and  while  the  property  thus  remained  in  his  possession  no 
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purchaser  from  the  owner  or  creditor,  could  acquire  an  interest  in  it 
paramount  to  such  lien  :  Eaton  vs.  Ttuesdail  et  aL,  52  111.,  307. 

2.  Where  a  debtor  transfers  to  a  creditor  personal  property  to  be 
sold  by  him,  and  the  proceeds  to  be  applied  to  the  payment  of  his 
debt,  and  the  debts  of  certain  other  creditors,  with  their  consent,  the 
transferee  and  those  he  represents  obtain  a  lien  upon  the  property 
and  its  proceeds,  superior  to  any  which  other  creditors  could  acquire 
by  the  subsequent  levy  of  an  attachment  or  other  process  thereon: 
Hundley  vs.  Pfist^r  et  al,  39  Cal.,  283. 

3.  The  lien  of  a  common  carrier  for  freight  or  transportation  of 
property  is  loft,  by  the  voluntary  surrender  of  possession :  Wtngard 
vs.  Banning,  39  Cal.,  543. 

4.  If  a  common  carrier  sues  out  and  procures  to  be  levied  a  writ 
of  attachment  against  property  on  which  he  had  a  lien  for  freight 
he  thereby  abandons  and  forfeits  his  lien  :  Ibid. 

See  Mortgages,  9;   Adverse  Possession,  1. 

Limitations. 

1.  Equity  follows  the  law  in  the  application  of  the  statue  of  limi- 
tations. So,  where  a  remedy  at  law,  in  case  one  existed,  would  not 
be  barred,  neither  would  the  remedy  in  Chancery,  in  respect  to  the 
same  contract :  Board  of  Supervisors  Henry  Co.  vs.  Winnebago 
Sicamp  Drain  Co.  et  al.,  52  ill.,  454. 

2.  But  the  fact  that  a  statute  of  limitations  is  positive  in  its  terms, 
will  not,  under  all  circumstances,  operate  as  a  bur  in  equity.  There 
are  cases  in  which  a  court  of  equity  will  not  permit  the  bar  of  the 
statute  to  be  interposed  against  conscience,  and  it  will  supply  and 
administer  a  remedy  within  its  jurisdiction^  and  enforce  the  right  for 
the  prevention  of  a  fraud :  Ibid,  299. 

3.  A  promise  by  a  person  to  pay  all  the  notes  that  could  be  pro- 
duced against  him,  accompanied  by  ian  averment  that  none  could  be 
produced,  and  that  he  owed  none,  does  not  amount  to  a  promise  to 
pay  any  particular  note,  or  a  recognition  of  its  validity  and  the 
promise  or  acknowledgment,  to  be  binding,  must  have  special  refer- 
ence to  the  debt  in  controversy:  Norton  vs.  Colby,  52  111.,  198. 

4.  A  deed  of  conveyance  which  purports  to  convey  title,  executed 
by  a  purchaser  at  a  sale  under  a  judgment  of  foreclosure  of  a  mort- 
gage upon  the  premises,  will  constitute  color  of  title  in  the  grantee, 
not^thstanding  the  judgement  of  foreclosure  be  void :  Hinhley 
d  oL  vs.  Greene,  52  111.,  223. 
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5.  Where  a  party  claiming  land  under  color  of  a  title,  conveyed 
the  same,  and  on  the  next  day  he  paid  the  taxes  for  the  current  year, 
which  had  been  previously  asse&sed  against  him,  and  which  he  was 
legally  liable  to  jmy,  it  was  held^  the  payment  would  be  regarded,  as 
having  been  made  under  apd  subordinate  to  the  title  he  had  con- 
veyed, and  would  enure  to  the  benefit  of  his  grantee:  Elston  et  cd. 
vs.  Kennicolt  d  aL,  62  111.,  272. 

6.  It  is  not  essential  that  the  three  elements  of  the  bar  of  the 
statute,  under  the  second  section  of  the  act,  as  the  color  of  title, 
payment  of  taxes,  and  taking  possession,  should  all  concur  through 
the  same  person;  but,  as  in  this  case,  one  may  acquire  the  color  of 
title  and  pay  the  taxes  for  the  required  period  and  then  make  con- 
veyance to  another,  to  whom  all  the  rights  of  the  grantor  will  pass; 
and  a  third  person  may,  under  a  contract  of  purchase  from  such 
grantee,  enter  into  possession,  and  thus  the  bar  of  the  statute 
will  become  complete:  Hale  vs.  Glad/elder  et  aL,  52  111.,  91. 

7.  In  a  case  of  an  express  trust,  where  there  is  such  a  confidence 
between  the  parties  that  no  action  will  lie,  and  a  court  of  equity  alone 
has  jurisdiction,  the  statute  will  not  constitute  a  bar:  Clai/s  AdrtCx 
vs.  Clay,  7  Ky.,  (Bush.,)  95. 

8.  When  a  person  holding  a  life  estate  in  property  converts  the 
entire  estate  to  his  own  use,  with  the  effect  of  defeating  the  enjoy- 
ment of  the  estate  in  remainder,  he  becomes  immediately  responsible 
to  the  remainder-men,  who  have  a  right  to  recover  against  him  the 
full  value  of  their  estate,  and  the  cause  of  action,  which  consists  in 
the  injury  to  the  estate  in  remainder,  accrues  as  soon  as  the  wrong 
has  been  committed,  and  from  that  time  therefore,  limitation  runs: 
Roberta  vs.  Roberts,  7  Ky.,  (Bush.,)  100. 

9.  In  case  of  an  express  continuing  trust  the  statute  of  limitations 
does  not  begin  to  run  as  against  the  cestui  que  ii-ust  and  in  favor  of 
the  trustee,  until  there  has  been  some  open  express  denial  of  the 
right  of  the  former,  and  what  apiounts  to  an  adverse  possession  or 
assertion  of  right  on  the  part  of  the  latter:  Roberts  vs,  Roberts,  7 
Ky.,  (Bush.,)  100. 

10.  An  action  upon  an  account  concerning  the  trade  of  merchan- 
dise between  merchant  and  merchant,  is  barred  by  five  years'  limita- 
tion :    Heam's  AdmW  vs.  Van  Ingen,  7  Ky..  (Bush.,)  426. 

11.  An  action  on  a  merchant's  account  against  an  ordinary  custo- 
mer is  barred  by  one  year's  limitation :  Ibid. 

See  Action,  18;  Bills  of  Exchange,  Etc.,  5;  Champerty,  1, 2. 
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Master  and  Servant, 

In  an  action  against  a  railroad  company  for  injuries  sustained  by 
the  plaintiff^  while  in  the  service  of  the  company  as  brakesman,  the 
evidence  showed  that  the  injury  complained  of  happened  while  the 
plaintiff  waa  in  the  discharge  of  his  duties,  by  collision  with  a  pro- 
jecting awning  from  one  of  the  station  houses  on  defendant's  line  of 
road,  whereby  he  was  knocked  ofi*  the  car,  and  so  injured  as  to  re- 
quire amputation  of  his  lefl  arm,  and  that  the  dangerous  position  of 
this  awning  was  well  known  to  the  division  superintendent  and  di- 
vision engineer,  whose  attention  had  been  called  to  it  a  long  time 
prior  to  the  accident.  Held^  that  this  was  negligence  of  such  a  char- 
acter that  the  company  must  be  held  liable  for  the  damages  sustained; 
lUinoui  Central  Eailroad  Co.  vs.  Welch,  52  111.,  183. 

2.  Where  a  person  in  the  employment  of  another,  in  the  perform- 
ance of  a  specific  line  of  duty  only  ordinarily  hazardous,  is  commanded 
by  a  fellow  servant,  but  to  whom  he  is  so  subordinate  that  he  is  com- 
pelled to  obey  his  directions,  to  do  an  act  in  the  same  general  service, 
but  different  from  the  sphere  of  employment  in  which  he  had  engaged 
to  serve,  and  extra  hazardous  in  its  character,  and  in  respect  to  which 
the  servant  making  the  requirement  knew  he  was  unskilled  and  in- 
experienced, and  in  doing  the  same  the  servant  so  directed  receives 
injuries,  occasioned  by  the  negligence  of  another  servant  employed 
in  the  particular  line  of  service  in  which  the  act  was  being  done,  the 
common  employer  will  be  liable  to  the  servant  so  injured:  LcUor 
Adm^x  vs.  Chicago,  BwUngton  &  Quincy  Railroad  Company,  52 
III.,  401. 

Memorandum. 

A  memorandum  of  a  parol  contract,  made  by  one  of  the  parties 
immediately  after  the  contract  was  made,  is  not  of  itself,  evidence,  or 
evidence  in  chief,  but  might  be  a  circumstance  tending  to  confirm  the 
party  in  his  testimony  in  respect  to  the  contract,  and  for  this  purpose 
Was  proper  to  be  read  to  the  jury,  where  the  other  party,  the  defen- 
<lant,  had  introduced  testimony  tending  to  show  that  the  plaintiff 
had  testified  in  respect  to  the  same  transaction  on  a  former  occasion, 
before  the  grand  jury,  that  the  defendant  had  deceived  him,  and  did 
not  testify  to  a  contract  as  he  claimed  and  testified  to  in  this  suit,  it 
appearing  that  the  party  testified  before  the  grand  jury  with  the 
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same  memorandum  before  him :    Cross  vs.  Bxriholomzio,  42  Ver- 
mont, 206. 

See  Auctioneer,  1,  2.  • 

Misfeasance. — See  Forfeitures,  1. 

Misnomer. — See  Abatement,  1. 

Mistake. — See  Fraud,  2,  3;  Negotiable  Instruments,  3;  Ac- 
tion, 1;  Estoppel,  4;  Alterations,  2. 

Mortgage. 

1.  There  must  be  a  perfected  decree  in  order  to  foreclose  a  mort- 
gagor's equity  of  redemption.  The  right  to  redeem  is  not  forfeited 
where  a  mortgagee  or  his  assignee  brings  a  petition  to  foreclose  and 
finally  goes  into  possession  under  the  supposition  by  both  parties  that  the 
decree  is  perfected  according  to  the  terms  agreed  upon  between  thenii 
it  not  being  contemplated  or  provided  in  the  agreement  that  any  rights 
should  be  lost  or  acquired  under  a  decree;  and  the  grantee  of  the 
mortgagee  would  be  charged  with  notice  of  the  right  to  redeem,  the 
mortgagor  having  done  nothing  to  mislead  as  to  the  title:  Smith  vs. 
Bartholomew  et  aL,  42  Vt.,  366. 

2.  A  party  executed  a  conveyance,  absolute  in  form,  and  received 
from  the  grantee  a  writing,  in  which  the  latter  agreed,  in  considera- 
tion of  the  deed,  to  endeavor  to  sell  the  property  conveyed  within 
one  year,  and  after  paying  a  debt  due  from  the  grantor  to  a  person 
who  held  a  deed  of  trust  on  the  same  property,  and  also  a  debt  due  to 
the  grantee  himself,  to  re-pay  to  the  grantor  all  the  surpl  us  arising  from 
the  sale  and  any  rent  received  by  the  grantee  during  the  year.  Hdd: 
That  this  writing  did  not  amount  to  a  defeasance,  it  not  \mng  under 
seal,  nor  purporting  to  defeat  the  estate  conveyed  by  the  deed  in  any 
event.  It  might,  perhaps,  be  called  a  declaration  of  trust:  Wabh 
vs.  Brtnnam^  52  111.,  193. 

3.  The  right  of  a  mortgagor  or  his  grantees,  to  redeem  after  con- 
dition broken,  is  a  purely  equitable  right,  the  creation  of  courts  of 
Chancery.  It  is  a  right  which  can  be  asserted  only  in  a  court  of 
equity,  and  when  its  assertion  would  be  plainly  inequitable  that  court 
will  withhold  its  aid :  Kenyon  vs.  Schreck,  52  111.,  383. 

Although  in  a  limited  sense  and  for  some  purposes,  a  mortgagee 
in  possession  for  condition  broken  and  without  foreclosure,  is  a  trus- 
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toe  for  the  mortgagor^  yet  he  is  not  so  in  a  strict  sense  and  for  all 
purposes,  to  the  extent  of  disabling  him  from  dealing  with  the 
mortgaged  property,  under  any  circumstances  for  his  own  benefit : 
Grifin  vs.  Marine  Cb.  of  Chicago,  52  111.,  130. 

4.  A  mortgage  debt  is  not  released,  nor  a  mortgage  discharged, 
by  a  release  from  the  mortgagee  to  a  purchaser  of  the  mortgaged 
estate  (in  whose  deed  is  contained  an  agreement  that  the  grantee  shall 
assume  and  pay  the  mortgage  debt)  of  all  claims  and  demands 
arising  by  virtue  of  that  agreement:  Knowles  vs.  Carpenter,  8  R. 
I.,  548. 

5.  A  covenant  of  indemnity  to  the  purchaser  and  his  assigns,  con- 
tained in  such  release,  does  not  extend  to  a  grantee  of  that  purchaser, 
he  not  being  a  party  to  said  agreement:  Ibid. 

6.  Such  a  release  does  not  operate  by  way  of  estoppel  for  the  pro- 
tection of  a  subsequent  purchaser,  who  takes  the  estate  subject  to  the 
mortgage:  Ibid* 

7.  A  mortgage  does  not  convey  the  legal  title  for  any  purpose, 
either  before  or  after  condition  broken:  3Iach  vs.  WeUler,  39  Cal., 
247. 

8.  A  mortgage  is  mere  security  for  the  payment  of  money,  and 
passes  no  estate  in  land :  Ibid. 

9.  A  lien  held  under  a  mortgage  will  pass  by  a  simple  assignment 
of  the  debt,  but  will  not  pass  by  a  conveyance  of  the  land  alone: 

mi 

10.  Where  satisfaction  of  a  mortgage  has  been  duly  entered  on 
the  record,  as  provided  by  the  statute,  a  decree  of  foreclosure,  with- 
out at  the  same  time  setting  aside  satisfaction  of  the  mortgage,  is  er- 
roneous: Rusael  vs.  Mixer ^  39  Cal.,  504. 

IL  Tlie  rule  that  absolute  sales  of  personal  property  not  accompa- 
nied by  possession  are  fraudulent  per  se,  does  not  embrace  mortgages 
and  deeds  of  trust  merely  creating  an  incumbrance  on  property  to 
secure  the  payment  of  debts. 

The  mortgagee  in  this  case  permitted  the  mortgagor  to  retain  the 
possession  of  the  mortgaged  goods,  and  acquiesced  in  the  sale  of  the 
mortgaged  property  and  the  misappropriation  of  the  proceeds.  This 
was  a  badge  of  fraud,  but  under  the  circumstances  of  this  case  it  was 
not  such  evidence  of  meditated  fraud  on  the  part  of  the  mortgagor  as 
was  requisite  to  establish  the  allegation  of  a  sale  of  his  property  with 
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the  fraudulent  intention  of  hindering  and  delaying  his  creditors:  Bou 
vs.  Wilson  et  aLy  7  Ky.,  (Bush.,)  29. 

12.  A  mortgage  which  bad  been  duly  recorded  was  assigned  by 
deed  indorsed  upon  it,  and  describing  it,  as  '*the  within  described 
mortgage.''  Said  deed  of  assignment  was  also  recorded  on  a  subse- 
quent page  of  the  record  in  which  the  mortgage  was  recorded,  and  the 
mortgage  was  not  recorded  with  it  The  mortgage  was  afterwards 
foreclosed  by  advertisement.  jffeW,  that  the  assignment  was  recorded 
within  the  provision,  that  if  the  mortgage  has  been  assigned,  all  the 
assignments  thereof  must  have  been  recorded,  to  entitle  any  party  to 
make  such  foreclosure:  Carli  vs.  Taylor ,  15  Minn.,  171. 

13.  As  a  general  rule  a  power  to  sell  and  convey  real  estate,  does 
not  confer  a  power  to  mortgage;  and  a  mortgage  executed  under  a 
power  of  attorney,  authorizing  the  attorney  to  sell  and  convey,  is  void : 
Morris  vs.  Watson^  15  Minn.,  212. 

See  Action,  2,  16;  Desckxt;  Equity,  2;  Evidescr,  15, 16;  Ex- 
ecutors, Etc.,  1;  Partnership,  4. 

Mutilation.— See  Non  Est  Factum,  2. 

Negligence. — Master  and  Servant,  1. 

Negotiable  Instruments. 

1 .  It  is  settled  by  the  current  of  American  authorities,  that  a  coupon 
bond  is  negotiable,  and  that  the  coupons  may  be  detached  and  nego- 
tiated fliperately  by  simple  delivery,  and  sued  on  separately  from  the 
bond,  and  this  after  the  bond  itself  has  been  paid  and  satis6ed  as 
well  as  before:  Nationid  Exchange  Bank  \&.  Sarfford,  P}'ou.i 
Fishkill  R.  R.  Co.,  8  R.  L,  375. 

2.  A  coupon  once  detached  and  negotiated  ceases  to  be  a  mere 
incident  of  the  bond,  and  becomes  an  independent  claim,  and  its 
amount,  with  interest  after  demand  of  payment,  is  recoverable  ander 
a  general  count  in  debt :  Ibid. 

3.  An  alleged  mistake  and  want  of  consideration  in  a  negotiable 
note  or  bill  will  not  avail  the  makers  in  a  suit  against  them  by  a 
bona  fide  indorsee,  for  value,  before  maturity  or  dishonor,  actual  or 
constructive,  or  by  any  subsequent  holder  through  such  original  in- 
dorsee: Poorman  vs.  Mills,  39  Cal.,  345. 

4.  A  negotiable  note  or  bill  indorsed  and  transferred  to  a  Inmafidt 
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holder  for  valae,  without  notice,  by  the  payee  thereof,  before  matu- 
rity or  dishonor,  actual  or  construetive,  is  relieved  of  all  equities 
existing  between  the  drawer  or  maker  and  the  payee,  and  any  subse- 
quent assignee  receives  the  same,  in  like  manner,  relieved  of  all  such 
equities:  Ibid^ 

NoN  EST  Factum. 

1.  Under  the  plea  of  non  et(t  fadum,  it  is  competent  to  prove  that 
at  the  time  of  the  delivery  of  the  bond  to  the  obligee,  by  the  princi- 
pal debtor,  it  was  stated  by  him  that '  the  two  obligors,  who  were  in 
fact  sureties,  had  signed  it  with  the  understanding  and  agreement 
that  certain  other  parties  were  also  to  sign  it.  And  this  being  estab- 
lished, and  that  the  obligee  took  the  bond  with  this  understanding, 
the  delivery,  which  is  essential  to  the  existence  of  the  bond,  was  not 
sQch  a  one  as  the  bond  of  the  parties  to  be  bound  thereby,  and  there- 
fore there  was  no  such  bond:  Stuari  et  al,  vs.  Livesayf  4  West 
Va.,  45. 

2.  Where  the  plea  cf  non  est  factum  is  sought  to  be  made  out  on 
the  ground  of  the  mutilation  of  the  instrument,  the  question  whether 
it  has  been  mutilated,  is  for  the  jury  and  not  the  court,  and  it  is 
proper  to  permit  it  to  go  to  the  jury  without  first  requiring  the 
plaintiff  to  explain  the  alteration  apparent  on  its  face:  Conner  vs. 
Fkshman,  4  West  Va.,  693, 

Nonfeasance. — See  Forpeititres,  1;  Railroad, 

XoTiCE. — See  Fraud,  7;    Purchaser;    Action,  18;    Bills  of 
Exchange,  Etc.,  1;  Infancy,  1;  Insurance,  1,  2. 

Parties. 

1.  Where  a  covenant  against  incumbrances  contained  in  a  deed  of 
conveyance  of  real  estate,  is  broken,  and  the  damages  for  the  breach 
aocme  during  the  lifetime  of  the  person  holding  under  such  coven- 
naot,  his  heir  has  no  right  of  action  on  the  covenant  In  such  case, 
the  administrator  must  sue:  Frink  vs.  Bellia  et  al.y  33  Ind.,  135. 

2.  Tlie  question  of  a  defect  of  parties'  plaintiffs  can  not  be  raised 
by  a  demurrer  to  the  complaint  for  failure  to  state  sufficient  facts: 
Huuehnan  vs.  Kent^  33  Ind.,  452. 

8ee  Escrow. 

VOL.  L,  KO.  IL — 11. 
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Parol  Proof.— See  Evidence,  10, 11, 15,  16. 

Parol  Agreement.— See  Evidence,  18;    Memorandum;  Res- 
cission, 3. 

Partnership. 

1.  The  interest  of  one  partner  in  the  partnership  property  may  be 
sold  under  an  execution  against  him  for  his  individual  debt,  and  that 
interest,  whatever  it  may  be,  will  pass  to  the  purchaser;  to  be  held, 
however,  subject  to  all  the  rights  of  the  other  partner,  so  that  if,  upon 
a  settlement  of  the  partnership  affairs,  the  debtor  partner  would  have 
been  entitled  to  nothing  had  no  sale  taken  place,  then  the  purchaser 
will  take  nothing  by  his  purchase:  Chandler  vs^  Lincoln,  52  III, 
74. 

2.  It  is  as  much  the  business  of  one  partner  as  another,  to  give  his 
time  and  attention  to  wind  up  the  affairs  of  a  firm,  unless  the  one 
has  by  contract  or  otherwise,  assumed  the  exclusive  duty  of  doing  so: 
Wilder  vs.  Morris,  7  Ky.,  (Bush.,)  420. 

3.  Before  one  partner  can  be  made  responsible  for  all  outstanding 
debts,  it  would  be  necessary  that  a  direct  allegation  should  be  made 
of  a  contract  by  him  to  that  effect,  or  the  charge  should  be  made  ac- 
companied by  such  a  statement  of  facts  sufficient  to  constitute  such 
an  assumption  distinctly,  so  as  to  give  the  party  charged  an  oppor- 
tunity to  traverse  allegation :     Ibid. 

4.  Certain  real  estate  being  owned  by  a  firm  composed  of  two 
partners,  and  used  in  the  business  of  the  partnership,  one  of  them 
alone  executed  a  mortgage  on  an  undivided  half  of  it,  to  secure  the 
payment  of  his  individual  debt.  Afterwards,  said  real  estate  was 
sold  at  sheriff^s  sale,  under  a  judgment  rendered  after  the  execution 
of  said  mortgage,  against  the  partners,  for  a  debt  of  the  firm  con- 
tracted before  the  execution  of  the  mortgage. 

Held:  That  the  mortgagee  was  not  entitled  to  foreclose  his  mort- 
gage, as  against  the  purchaser  at  the  sheriff's  sale,  without  redeem- 
ing or  offering  to  redeem  from  the  sheriff's  sale  that  part  of  the  real 
estate  covered  by  said  mortgage :  Kistner  vs.  Sindlinger,  33  Ind., 
114. 

See  Administration,  1;  Attachment,  3;  Bankruptcy,  2. 

Payment. — Action,  7,  8, 11,  16;  Administration,  3;  Attornev 
AND  Client,  4,  5;  Bills  of  Exchange,  etc.,  3. 
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Penalty. — See  Bond. 

Pleading. — See   Contracts,  1,  2. 

Policy  of  Insurance. — See  Executors,  etc.,  2. 

Possession. — See  Mortgage,  11. 

Power  to  Sell. — See  Mortgage,  13. 

Power?. — See   Administration,  4. 

Presentment. — See  Administration,  2. 

Principal  and  Surety. 

1.  Where  a  promissory  note  with  surety,  has  been  given  upon  an 
agreement  that  the  payee  shall  deliver  up  to  the  maker  another  note 
for  the  same  amount  theretofore  executed  by  the  same  maker  with 
other  surety  to  the  same  payee,  and  the  payee  fails  to  so  deliver  up 
said  other  note,  there  is  no  consideration  to  support  the  new  note : 
Hteg  d  al,  vs.  Wdgand  ei  al.,  33  Ind.,  289. 

2.  If  such  new  note  be  given  to  indemnify  the  surety  on  the  old 
note,  the  new  one  becomes  an  additional  security  in  the  hands  of  the 
payee,  and  the  surety  for  whose  indemnity  it  has  been  given,  having 
paid  the  debt  and  received  said  new  note  from  the  payee,  may  re- 
cover thereon  against  the  new  surety;     Ihid, 

Promise. — See  Limitation,  3, 

Purchaser. 

A  subsequent  purchaser,  for  a  valuable  consideration,  from  an 
heir,  without  notice  of  a  prior  unrecorded  conveyance  from  the  an- 
cestor, will  be  protected  in  his  title  as  against  such  prior  conveyance: 
Bowen  vs.  Prouiy  62  111.,  354. 

Railroad. 

The  damagva  resulting  to  an  individual  in  consequence  of  a  railway 
company  so  constructing  their  road  across  a  highway  as  to  make  it 
impassable  at  the  crossing,  does  not  constitute  a  claim  against  the 
company,  where  the  facts  show  no  positive  injury,  but  shows  a  mere 
^f^^'feasance.  The  liability  of  the  company  for  such  default  is,  un- 
der the  statute,  to  the  town;  and  the  liability  of  towns  to  individuals 
for  such  insufficiency  of  a  highway  does  not  differ  from  their  liability 
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for  insufficiencies  from  other  causes:     Buck  d  al  vs.  Conn,  &  Pat$, 
River  R.  R.  Co.,  42  Vt.,  370. 

Ratification. — See  Agency,  2 ;  Infancy,  5,  6. 
Recovery. — See  Attorney  and  Client,  1. 

Remainder. — See  Deed,  8. 

Repairs. — See  Landlord  and  Tenant,  6. 

Replevin. — See  Carrier,  5 ;  Evidence,  7. 

Representations. — See  Fraudulent  Conveyance,  5, 6, 7. 

Release. — See  Mortgage,  4,  5,  6. 

Res  Ad  judicata. 

Where  an  account  has  been  filed  as  a  claim  against  a  decedent's 
estate,  and  final  judgment  on  the  merits  of  the  cause  has  been  ren- 
dered, such  judgment  remaining  in  force,  is  a  bar  against  said 
account  as  a  set-ofi^  in  a  suit  by  the  administrator  of  said  estate 
against  the  claimant,  upon  a  note  executed  by  the  latter  to  said  de 
cedent :    Nave  vs.  Wilson  Adm^r,  33  Ind.,  294. 

Rescission. 

1.  Any  general  covenant  to  convey  title,  if  not  restricted  or  quali- 
fied in  its  terms  by  any  other  stipulation,  implies  that  the  covenantor 
can  convey  a  perfect  legal  title  regularly  derived  from  the  State;  and 
if  he  should  be  unable  to  convey  such  title,  his  covenant  is  broken: 
Davis  vs.  Dycus,  7  Ky.,  (Bush.,)  4. 

2.  A  court  of  Chancery  will  not  decree  a  rescission  of  the  contract 
where  there  is  no  other  ground  for  claiming  its  interposition  than 
a  defect  of  title  in  the  vendor.  The  vendee  has  an  adequate  remedy 
in  an  action  at  law  on  the  covenants  contained  in  the  deed:  Upshaw 
vs.  Be  Bow,  7  Ky.,  (Bush.,)  442. 

3.  If  there  was  a  verbal  contract  of  sale,  and  the  vendee,  being 
put  into  possession,  has  not  acquired  a  perfect  title  to  the  premises 
by  limitation,  the  vendor  may  avoid  such  contract,  and  compel  a 
rescission  on  equitable  terms :  Riokmond  &  Lex,  Turnpike  Co.  vs. 
Rogers,  7  Ky.,  (Bush.,)  532. 

4.  In  an  action  of  assumpsit  for  the  proceeds  of  goods  obtained 
by  fraud,  brought  by  the  vendor  agaiost  the  assignee  of  the  fraudu- 
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w  as  ready  to  receive  and  pay  for  the  goods 

<M|uest  for  payment.      This  is  the  doctrine 

ales:  Ibid* 

Mortgage,  11. 
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Sheriff. 

1.  In  an  action  against  a  sheriff  for  default  of  a  deputy  in  not 
paying  over  to  the  party  entitled,  the  proceeds  of  a  sale  of  property 
attached  by  the  deputy,  evidence  that  the  action,  in  which  the  attach- 
ment and  sale  were  made,  was  instituted  by  the  parties  to  it  for  the 
purpose  of  enabling  the  defendant  therein  to  defraud  his  creditors, 
is  not  admissible,  as  the  sheriff  is  accountable  for  the  default  in  such 
case:  Searer  vs.  Piercf,  42  Vt.,  325. 

2.  Where  an  oflBcer  takes  a  receipt  for  property  attached,  and 
afterwards  gives  up  the  receipt  and  takes  the  ])roperty  into  his  pos- 
session, he  stands  in  respect  to  it  the  same  as  though  he  had  never 
taken  a  receipt  for  it:  S/ivipson  vs.  Pierce,  \2  Vt.,  334. 

3.  A  sheriff  who  levies  upon  and  sells  property  exempt  from  exe- 
cution, is  liable  for  the  value  of  such  property,  if  claimed  as  exempt 
prior  to  the  sale:  Spencer  vs.  Long,  39  Cal.,  700. 

4.  A  sheriff  who  sells  property  on  an  execution  issued  by  a  justice 
of  the  peace,  after  the  justice  has  notified  him  that  a  writ  of  certiorari 
has  been  issued,  and  commanded  him  to  stay  all  proceedings  upon 
the  execution,  is  liable  for  the  value  of  the  property:    Ibid. 

Specific  Performance. 

1.  In  a  suit  for  specific  performance,  the  contract  must  be  so  free 
from  ambiguity  as  to  leave  no  reasonable  doubt  of  the  intentions  of 
the  parties:     Agard  vs.  Valencia,  39  Cal.,  292. 

2.  It  must  be  shown  that  the  contract  is  fair  and  just,  and  that  it 
would  not  be  inequitable  to  enforce  it:     Ibid. 

3.  Where  there  is  but  one  contract  and  one  cause  of  action  under 
it,  there  can  be  but  one  action,  in  which  the  rights  of  all  parties  can 
be  adjusted :     Ibid. 

See  Escrow;  Infancy,  8. 

Surety. 

1.  If  property  of  value  more  than  sufficient  to  pay  the  debt  be 
delivered  to  the  creditor  in  discharge  thereof,  and  he  afterwards  per- 
mits the  principal  debtor  to  sell  the  property  and  retain  the  price, 
the  surety  will  be  discharged;  for  the  creditor  thereby  contracts  a 
new  debt  with  his  principal  debtor  to  which  the  surety  is  no  party, 
and  he  can  not  hold  the  surety  bound  for  the  former  debt,  because  it 
had  been  satisfied :     Ruble  vs.  Norman,  7  Ky.,  (Bush.,)  582. 
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2.  The  principal  debtor  in  this  caje,  delivered  hogs  to  the  creditor 
more  than  sufficient  to  pay  the  debt  in  payment  thereof,  and  after- 
ward, without  the  consent  of  the  surety,  he  permitted  the  principal 
debtor  to  sell  the  hogs  and  retain  a  portion  of  the  price,  thereby 
leaving  a  portion  of  the  debt  unsatisfied.  The  surety  was  thereby 
discharged  from  liability :     Ibid. 

See  Bankruptcy,  1;  Corporations,  3;  Landt^ord  and  Ten- 

AXT,  5. 

Tenant-at-\Vill. — See  Forfeitures,  2. 

Tenants  in  Common. 

1.  Equity  does  not  deny  to  one  tenant  in  common,  the  right  to 
purchase  in  an  outstanding  or  adverse  title  to  the  common  property, 
but  it  will  not  permit  him  to  acquire  such  title  solely  for  his  own 
benefit,  or  to  the  absolute  exclusion  of  the  other:  Mandeville  vs. 
Solomon,  39  Cal.,  1 25. 

2.  But  the  co-tenant  must  exercise  reasonable  diligence  in  making 
his  election  to  participate  in  the  benefit  of  the  new  acquisition: 
Ibid. 

3.  Unless  he  makes  his  election  to  participate  in  a  reasonable  time, 
and  contribute  or  ofter  to  contribute  his  proportion  of  the  considera-  • 
tion  actually  paid,  he  will  be  deemed  to  have  repudiated  the  transac- 
tion and  abandoned  its  benefits:     Ibid. 

Trespass. — See  Abatement,  2. 

Trusts. — See  Limitations,  9. 

Undue  Influence. — See  Will,  3. 

Usury. — See  Evidence,  10. 

Waiver. — See  Action,  5;  Evidence,  3. 

Warranty  Deed. — See  Evidence,  9. 

Will. 

1.  Where  a  testator  created  an  equitable  estate  for  life  for  one  of 
hb  daughters,  and  provided,  that  in  the  event  of  her  death  without 
ij«ue,  the  remainder  should  be  equally  divided  between  his  children, 
and  a  particular  grandchild,  named.     Held:  That  other  grandchild- 
ren, whose  mother  was  dead  at  the  time  he  made  his  will,  and  who 
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were  objects  of  his  bounty  under  another  clause  of  his  will,  were  not 
entitled,  by  construing  the  word  "children"  to  include  granddiildren 
in  such  a  case,  to  share  in  the  remainder:  Tillinghad  vs.  DeWdf  el 
aly  8  R  L,  69. 

2.  The  law  favors  the  vesting  of  estates,  and  when  a  gift  is  made 
to  a  person  in  esse,  it  passes  to  the  legatee,  as  a  vested  interest,  im- 
'  lediately  on  the  death  of  the  testator;  and  if  there  be  a  prior  gift 
created,  determinable  on  an  event  certain  to  take  place,  and  there  be 
a  gift  over  upon  such  determination,  the  last  gift  will  vest  with  the 
first  and  it  will  be  held  the  posseasion  and  enjoyment  of  the  gift  is 
postponed,  but  not  the  gift  itself:  Staples  et  aL  vs.  DeWolf  et  ai, 
8  R.  L,  74. 

3.  Undue  influence  to  avoid  a  will  must  be  such  as  to  overcome 
the  free  agency  of  the  testator  at  the  time  the  instrument  was  made: 
Forney  et  aL  vs.  Ferret  et  at.,  4  West  Va.,  729. 

If  undue  influence  be  proved  to  have  been  exercised  over  the  tes- 
tator, both  before  and  after  the  execution  of  the  will,  the  facts  may 
be  given  in  evidence  to  the  jury,  from  which  they  may  infer,  if  they 
see  proper,  that  undue  influence  was  exercised  over  the  testator  at 
the  tfne  the  will  was  made :     lb, 

4.  It  is  proper  to  admit,  as  evidence,  to  the  jury,  a  conversation 
in  the  presence  of  the  testator,  and  other  conversations  of  the  testator, 
as  to  what  he  would  do  at  the  time  of  his  decease,  with  the  property 
devised  by  him :     Jb. 

5.  The  burden  is  on  the  proponent  of  a  will  to  prove  the  due  exe- 
cution of  it,  and  the  capacity  of  the  testator.  Neither  sound  reason 
nor  the  weight  of  authority  sustain  the  view,  favored  in  some  cases, 
that  there  is  a  legal  presumption  that  when  a  will  is  executed  in  due 
form,  the  person  who  executed  it  has  the  required  capacity:  Wti- 
UamSf  Ea^r.y  vs.  Robinson^  42  Vt.,  658, 

See  Evidence,  13. 
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SUPREME  COURT  OF  TENNESSEE. 


[December  Term,  1871.] 


JAMES  McLA  TJQHLIN  ve.  ROBER  T  CHAD  WELL,  Tax  CoUeetor,  <fe:.,  d  al. 

McFarland,  J. — The  questions  presented  in  these  causes,  are,  as 
to  the  legality  of  the  taxes  assessed  for  State,  county  and  municipal 
purposes,  against  the  stock  owned  by  the  parties  in  the  National 
Banks  of  Nashville. 

The  Act  of  Congress  in  regard  to  National  Banks,  approved  June, 
1864,  contains  the  following  proviso:  "That  nothing  in  this  act 
shall  be  construed  to  prevent  all  the  shares  in  any  of  the  said  associa- 
tions, held  by  any  person  or  body  corporate,  from  being  included  in 
the  valuation  of  the  personal  property  of  such  person  or  corporation, 
ia  the  assessment  of  taxes  imposed  by  or  under  State  authority,  at 
the  place  where  such  bank  is  located,  and  not  elsewhere;  but  not  at 
a  greater  rate  than  is  assessed  upon  other  moneyed  capital  in  the 
hands  of  individual  citizens  of  such  State;  provided,  further,  that  the 
tax  so  imposed  under  the  laws  of  any  State,  upon  the  shares  of  any 
of  the  associations  authorized  by  this  act,  shall  not  exceed  the  rate 
imposed  upon  the  shares  in  any  of  the  banks  organized  under  the 
authority  of  the  State  where  such  association  is  located." 

By  the  act  approved  10th  February,  1868,  it  was  enacted,  "that 
the  words,  *place  where  the  bank  is  located,  and  not  elsewhere,*  used 
in  the  first  named  act,  shall  be  construed  and  held  to  mean  the  State 
within  which  the  bank  is  located ;  and  the  Legislature  of  each  State 
may  determine  and  direct  the  manner  and  place  of  taxing  all  the 
shares  of  National  Banks  located  within  said  State,  subject  to  the  re- 
striction that  the  taxation  shall  not  be  at  a  greater  rate  than  is  as- 
sessed upon  any  other  moneyed  capital  in  the  hands  of  individual 
citizens  of  such  State;  and  provided,  always,  that  the  shares  of  any 
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National  Bank  owned  by  non-residents  of  any  State,  shall   be  taxed 
in  the  city  or  town  where  &aid  bank  is  located,  and  not  elsewhere." 

The  question  was  soon  made,  that  as  the  National  Banks  were 
founded  upon  United  States  bonds  or  securities,  which  are  exempted 
from  taxation  under  State  authority,  that  an  attempt  to  tax  the  stock 
of  the  individual,  was  really  taxing  the  bonds  under  another  form; 
but,  it  was  held  by  the  Supreme  Court  of  the  United  States,  that,  al- 
though the  bank  could  not  be  taxed,  yet  the  shares  of  the  stockhold- 
ers might  be  included  in  the  valuation  of  personal  property,  taxable 
under  State  laws,  subject  to  certain  restrictions  imposed  by  the  41st 
section  of  said  act:  See  case  of  Van  Allen  vs.  Ausepors,  3  Wallace, 
573.  This  decision  has  been  several  times  re-aflSrmed  by  the  same 
court,  and  may  now  be  considered  as  definitely  settled :  See  People 
vs.  Commissioners,  4  Wallace,  244;  Austin  vs.  The  Aldermen,  7 
Wallace,  694;  National  Bank  vs.  The  Commonwealth,  9  Wallace, 
353. 

So,  the  power  of  the  State  to  impose  the  tax  upon  the  shares  of  the 
stockholders  as  personal  property,  is  not  questioned,  provided,  the 
laws  of  the  State  imposing  the  tax  do  not  violate  the  limitations  and 
restrictions  imposed  by  the  Acts  of  Congress  referred  to.  And 
whether  the  laws  of  this  State  under  which  these  taxes  have  been  as- 
sessed violates  these  limitations,  is  the  question. 

We  will  proceed  then,  to  inquire  the  state  of  our  law  at  the  time 
this  tax  was  assessed.  The  Code,  section  541,  provides,  *'That  the 
following  property  shall  be  taxable,  except  such  as  is  declared  ex- 
empt by  the  next  section.  And  in  sub-sections  9  and  10,  is  enume- 
rated all  investments  by  inhabitants  of  this  State  in  stocks  out  of  the 
State,  and  "all  other  stocks." 

By  the  act  passed  13th  of  March,  1868,  it  was  enacted  that,  "All 
interest  paying  State,  county  and  corporation  bonds,  owned  by  citi- 
zens of  this  State,  whether  deposited  in  or  out  of  the  State,  shall  be 
taxed  forty  cents  on  the  one  hundred  dollars  for  State  purposes,"  &c 
By  this  act  a  tax  was  imposed  upon  the  business  of  banking,  but  this 
was  changed  by  the  act  passed  1st  March,  1869,  the  9th  section  of 
which  is  as  follows:  "i?e  it  further  enacted,  That  no  tax  shall  here- 
after be  assessed  upon  the  capital  of  any  bank  or  banking  association, 
or  any  other  joint  stock  company  organized  under  the  authority  of 
this  State,  or  of  the  United  States;  but  the  stockholders  in  such 
banks  and  banking  associations,  or  other  corporations,  shall  be  as- 
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sessed  and  taxed  on  the  value  of  their  shares  of  stock  therein ;  said 
shares  shall  be  included  in  the  valuation  of  the  personal  property  of 
such  stockholder  in  the  assessment  of  State,  county  or  municipal 
taxes,  at  the  place,  town,  ward  or  district  where  such  bank  or  bank- 
ing associations,  or  other  corporation,  is  located,  and  not  elsewhere, 
whether  the  said  stockholder  reside  in  said  place,  town,  ward  or  dis- 
trict, or  not,  but  not  at  a  greater  rate  than  is  assessed  upon  other 
moneyed  ca{>ital  in  the  hands  of  individuals  in  the  State,"  &c. 

By  the  19th  section  of  this  act,  it  was  enacted,  "That  section  1,  of 
an  act  passed  13th  of  March,  1868,  be  so  amended  as  to  exempt  all 
interest-paying  State,  county  or  corporation  bonds  owned  by  citizens 
of  this  State  from  taxation.  Next  the  act  of  the  25th  of  February, 
1870,  was  passed,  the  first  section  of  which  enumerates  the  property 
that  shall  be  valued  and  assessed,  and  subject  to  taxation  for  State 
and  county  purposes;  and  in  this  is  included,  without  reciting  the 
whole  section,  all  moneys  secured  by  mortgage  or  deed  of  trust; 
money  in  actual  or  constructive  possession ;  money  due  from  solvent 
debtors,  whether  by  bond,  bill  single,  promissory  notes  or  judgments; 
also,  all  articles  of  agreement  for  the  payment  of  money,  and  accounts 
ou  solvent  parties;  leasing  interest  owned  or  possessed  by  any  person 
or  persons  whatsoever,  except  for  notes  or  bills  for  work  and  labor 
done;  also,  all  shares  of  stock  in  any  bank,  institution  or  company, 
now  or  hereafter  incorporated,  by  or  in  pursuance  of  any  law  of  this 
State,  or  any  other  State;  and  all  public  bonds  or  stocks  whatsoever, 
other  than  bonds  of  the  United  States,  which  by  the  laws  of  the 
United  States  arc  expressly  exempt  from  taxation;  all  incomes  from 
bonds  and  stocks  which  are  exempted  from  taxation  by  the  laws  of 
the  United  States,  or  the  State  of  Tennessee,"  Ac. 

By  the  second  section  it  is  provided,  that  the  rate  of  taxation  upon 

all  the  property  enumerated  in  the  1st  section  shall  be  20  cents  on 

the  $100.  It  is  under  these  several  acts  •  that  the  taxes  in  question 
are  claimed. 

For  the  parties  resisting  the  tax,  it  is  argued  that  these  acts  are 
all,  but  amendatory  of  the  Code,  and  must  be  construed  together. 
That  the  19th  section  of  the  act  of  the  1st  of  March,  1869,  repealed 
the  Ist  section  of  the  act  of  the  13th  of  March,  1868,  thereby  ex- 
empting from  taxation  all  interest-paying  State,  county  and  corpora- 
tion bonds  owned  by  citizens  of  this  State,  and  that  this  19th  section 
oftheact  of  1st  March,  1869,  is  not  repealed  by  the  1st  section  of 
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the  act  of  25th  of  February,  1870,  above  quoted;  and  that  "interest- 
paying  State,  county,  or  corporation  bonds^  owned  by  citizens  of  this 
State/'  still  remained  exempt  from  taxation  ailer  the  passage  of  the 
act  of  25th  February,  1870 ;  and  from  this  it  results  that  a  greater 
rate  of  taxes  was  imposed  by  these  laws  upon  stock  in  the  National 
Banks  than  was  imposed  upon  other  moneyed  capital  in  the  hands 
of  individual  citizens  of  said  State,  to-wit:  these  interest  paying 
State,  county  and  corporation  bonds,  which  were  exempted  from 
taxation  all  together. 

The  object  had  in  view  by  the  passage  of  the  act,  authorizing 
National  Banks,  was  to  create  a  national  currency  secured  by  United 
States  bonds;  and  the  successful  operation  of  these  banks,  it  was  sup- 
posed, would  materially  aid  the  government  itself  in  its  various  de- 
partments; and  as  these  banks  were  to  be  located  in  the  various  States, 
and  to  be  subject  to  State  taxation,  it  was  provided,  in  order  to  pre- 
vent State  taxation  from  crippling  the  successful  operations  of  these 
banks,  that,  in  levying  this  tax  there  should  be  no  unjust  discrimina- 
tion against  the  capital  thus  invested,  and  in  favor  of  other  moneyed 
capital  otherwise  invested,  and  which,  by  the  laws  of  the  State,  are 
subject  to  taxation ;  but,  that  where  a  tax  is  imposed  by  State  author- 
ity upon  such  bank  stock,  it  shall  not  be  at  a  greater  rate  than  is 
imposed  upon  any  other  moneyed  capital  in  the  hands  of  its  own 
citizens,  which  by  the  laws  of  the  State  is  taxable. 

It  will  be  seen  by  reference  to  the  act  of  the  25th  of  Februiry, 
1870,  before  referred  to,  that  great  care  and  particularity  is  used  in 
enumerating  the  property  subject  to  taxation;  and  in  this  is  included 
all  money  in  whatever  form  it  may  be,  and  all  stocks  of  every 
character ;  and  the  rate  of  taxation  fixed  upon  all  property,  which  by 
the  act  is  made  taxable,  is  20  cents  on  the  $100;  and  it  is  not  de- 
nied that,  so  far  as  taxes  are  imposed  at  all,  that  the  rate  of  taxes 
upon  these  stocks  and  all  stocks  and  capital,  is  precisely  the  same. 
But  the  argument  is,  that  there  was  a  large  portion  of  moneyed  capi- 
tal of  citizens  of  this  State  invested  in  State,  county  and  corporation 
bonds,  that  are  exempted  altogether,  and  therefore  the  tax  imposed 
must  be  held  illegal. 

The  objection  is  not  that  a  higher  rate  of  taxes  has  been  imposed 
upon  this  than  other  capital,  but  that  a  part  of  the  money  capital 
in  the  hands  of  citizens  of  this  State  has  been  exempted  altogether. 

This  raises  the  question,  whether  or  not  the  State  Legislature  may 
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exempt  from  taxation  such  property  or  stocks  as  its  own  civil  policy 
may  demand^  without  loosing  the  right  to  impose  a  tax  upon  these 
bank  stocks  equal  in  rate  to  the  tax  imposed  upon  its  other  taxable 
property;  in  other  wonis,  does  the  proviso  to  the  Act  of  Congress^ 
before  referred  to,  require^  as  a  condition  upon  which  this  tax  may 
be  imposed,  not  only  that  the  rate  of  the  tax  shall  not  be  greater  than 
upon  other  moneyed  capital,  but,  also,  that  all  property  or  money 
capital,  in  whatever  shape,  shall  be  made  taxable. 

This  question  was  discussed  in  the  case  of  The  People  vs.  Commis-- 
Mners,  4  Wallace,  256.  In  that  case,  it  appeared  that  no  deduction 
was  made  from  the  vlaue  of  the  several  shareholders  on  account  of 
investments  by  the  bank  in  any  securities  of  the  United  States,  and 
that  such  deduction  was  made  in  assessments  upon  insurance  com- 
panies and  individuals. 

Mr.  Justice  Nelson,  in  delivering  the  opinion  of  the  court,  says: 
'^The  answer  is,  that,  upon  a  true  construction  of  this  clause  of  the 
act,  the  meaning  and  intent  of  the  law-makers  were,  that  the  rate  of 
taxation  of  the  shares  should  be  the  same,  or  not  greater  than  upon 
the  moneyed  capital  of  the  individual  citizen,  which  is  subject  or  liable 
to  taxation.  That  is,  no  greater  proportion  or  percentage  of  tax  in 
the  valuation  of  the  shares  should  be  levied  than  upon  other  moneyed 
taxable  capital  in  the  hands  of  the  citizens.'^ 

This  ruic  seems  to  be  as  effectual  a  test  to  prevent  unjust  discrim- 
ination against  the  shareholders  as  could  well  be  devised.  It  sustains 
a  class  which  constitutes  the  body  politic  of  the  State,  who  make  its 
la\rs  and  provide  for  its  taxes.  They  can  not  be  greater  than  the 
citizens  impose  upon  themselves. 

It  is  known  as  sound  policy,  that  in  every  well  regulated  and  en- 
lightened State  or  Government,  certain  descriptions  of  property,  and 
also  certain  institutions,  such  as  churches,  hospitals,  academies,  ceme- 
teries, and  the  like,  are  exempt  from  taxation ;  but  these  exemptions 
have  never  been  regarded  as  disturbing  the  rates  of  taxation,  even 
where  the  fundamental  law  had  ordained  that  it  should  be  uniform. 
It  would  seem  to  be  clear,  that,  if  the  exemptions  enumerated  could 
be  made  without  disturbing  the  rates  of  taxation,  that  any  other  ex- 
emptions that  sound  policy  might  dictate,  might  also  be  made,  pro- 
vided it  be  within  the  constitutional  power  of  the  Legislature.  The 
policy  of  the  State  exempting  its  own  bonds  is  fully  justified  by  the 
coarse  of  the  Federal  Government  upon  the  same  subject.     The  ad- 
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ditional  burclen  thrown  upon  the  remaining  taxable  property  by 
these  exemptions  falls  upon  all  the  other  property  and  citizens  alike, 
the  additional  burthen  thereby  falling  upon  this  bank  stock  is  no 
greater  than  falls  upon  every  species  of  taxable  property  in  theState, 

In  the  case  of  Lionberger  vs.  lioaae,  9  Wallace,  468,  writ  of  error 
to  the  Supreme  Court  of  Missouri,  it  was  contended  that  the  tax  upon 
the  shares  in  the  national  bank  was  in  violation  of  the  restriction  in 
the  act  of  Congress,  because  there  were  two  State  banks  chartered  in 
1857,  and  which,  by  the  provisions  of  their  charters,  could  not  be 
taxed  higher  than  one  per  cent.,  whereas  the  assessments  upon  the 
shares  of  the  others  was  nearly  two  per  cent.;  but  the  Court  held  this 
position  untenable,  and  all  that  was  meant  by  the  proviso  was,  the 
States,  in  imposing  the  tax,  should,  as  far  as  they  had  the  power  to 
do  so,  impose  the  tax  in  like  manner  as  they  imposed  it  on  their  own 
banks.     It  will  be  observed  that  this  case  arose  and  was  decided  un- 
der the  provisions  of  the  act  of  June,  1864,  in  which  restrictions  were 
contained  not  found  in  the  act  of  1868.     That  is  to  say,  the  first 
named  act,  in  addition  to  the  requirement  that  the  taxes  should  not 
be  at  greater  rate  than  is  imposed  upon  other  moneyed  capital  in  the 
hands  of  individual  citizens  of  such  State,  contained  also  a  proviso, 
that  the  tax  should  not  exceed  the  rate  imposed  upon  the  shares  of 
any  pf  the  banks  organized  under  the  authority  of  the  State.     This 
latter  proviso  is  omitted  in  the  act  of  1868;  and  the  only  restriction 
in  this  regard,  by  the  latter  act,  is,  that  the  taxation  shall  not  be  at  a 
greater  rate  than  is  assessed  upon  other  moneyed  capital  in  the  hands 
of  individual  citizens  of  such  State.     See  9  Wallace,  474,  475. 

The  Constitution  of  this  State,  in  force  at  the  time  these  acts  were 
passed,  provided  that  "all  property  shall  be  taxed  according  to  its 
value,  that  value  to  be  ascertained  in  such  manner  as  the  Legislature 
shall  direct,  so  that  the  same  shall  be  equiil  and  uniform  throughout 
the  State;  that  no  one  species  of  property,  from  which  a  tax  may  be 
collected,  shall  be  taxed  higher  than  any  other  species  of  property  of 
equal  value."  Yet  it  has  never  been  held  that  this  provision  was 
violated  by  the  exemption  in  question,  or  by  others  of  a  like  char- 
acter. 

When  the  right  of  the  Legislature  is  conceded  to  make  exemptions) 
it  would  seem  that  that  body  must  be  the  judge  of  the  policy  or  pro- 
priety of  the  exemptions  made. 

We  do  not  say,  however,  that  this  might  not  be  carried  to  a  point 
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beyond  their  powed     What,  however,  would  be  the  result,  should  the 
Legislature  see  proper  to  exempt  property  from  taxation,  in  violation 
of  the  spirit  of  the  Constitution,  above  quoted,  we  do  not  say. 
Would  it  result  that  all  the  tax  imposed  by  the  act  upon  other  prop* 
erty  would  therefore  be  illegal,  and  not  susceptible  of  collection? 
This  would  be  to  give  an  unusual  effect  to  an  unconstitutional  law : 
because  certain  property  is  improperly  exempted,  therefore  no  tax  can 
be  collected  from  other  property  that  is  properly  taxed.     Would  not 
a  more  reasonable  view  be,  that  the  fact  of  the  law  providing  for  the 
improjyer  exemption  be  declared  void.     If  the  argument  be  sound, 
that  the  exemption  of  these  bonds  was  a  violation  of  the  condition  in 
the  act  of  Congress,  upon  which  the  right  to  tax  national  bank  stock 
is  founded,  it  would  seem  to  follow  that  the  exemption  is^also  in  vio- 
lation of  that  part  of  our  State  Constitution  above  quoted,  requiring 
equal  taxation;  and  if  this  be  true,  then  it  would  result  that  the  ex- 
emption was  in  violation  of  the  Constitution,  and  should  have  been 
disregarded  altogether;  and  this  would  certainly  be  more  reasonable 
than  to  defeat  the  entire  tax  law,  because  of  the  fact  that  a  part  of  it 
is  unconstitutional. 

We  are  of  opinion  that  the  true  construction  of  this  act  of  Congress 
is,  that  the  State  Legislature  shall  not  have  the  power  to  tax  these 
national  bank  stocks  at  a  higher  rate  than  is  imposed  upon  the  money 
capital  in  the  hands  of  its  own  citizens,  by  the  general  tax  law;  but 
that  this  does  not  prohibit  the  State  from  making  such  exemptions  as 
its  civil  policy  may  demand,  within  the  power  of  its  own  Constitu- 
tion; for  the  act  of  Congnss  was  certainly  enacted  with  regard  to  this 
power  of  the  State  Legislatures.  The  act  of  February  25,  1870, 
above  quote<l,  is  very  explicit  in  the  enumeration  of  all  moneyed 
capital,  and  but  one  rate  of  taxation  is  prescribed;  and  if  the  act  had 
even  prescribed  that  these  stocks  should  be  taxed  at  a  higher  rate 
than  was  imposed  by  the  act  upon  other  property,  we  should  even 
then  be  strongly  inclined  to  hold  the  tax  void,  only  to  the  extent  of 
the  excess  over  the  regular  rate  upon  other  property.  This  would 
certainly  be  more  reasonable  than  to  hold  that,  because  the  Legisla- 
ture had  failed  to  make  the  tax  exactly  uniform,  that  therefore  the 
stock  should  be  relieved  from  taxation  altogether.  This  was  so  held 
iathe  case  oi  Frazier  et  al.  vs.  Seeben  et  al.,  16  Ohio. 

The  result  of  contrary  holding  would  be  to  hold,  these  bank  stocks 
should  be  relieved  from  taxation  altogether  in  this  State,  for  the  in- 
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advertence  of  the  Legislature^  while  in  other  States  they  would  have 
the  tax  to  pay.     See  55  Penn.,  46;  31  N.  J.,  399. 

We  are  of  opinion  that  the  tax  in  question  was  lawfully  imposed 
by  the  act  of  February,  1870,  and  the  acts  of  which  it  is  amendatory, 
without  regard  to  the  question  whether  the  1st  section  of  said  act  re- 
peals the  19th  section  of  the  act  of  March  1,  1869,  exempting  State, 
county  or  corporation  bonds,  or  not ;  and  this  makes  it  unnecessary 
to  decide  this  question. 

The  next  question  argued  is,  that  if  it  be  even  conceded  that  the 
Legislature  had  the  power  to  levy  the  tax  in  question  for  State  pur- 
poses, that  the  corporate  authorities  of  the  city  of  Nashville  had  do 
power  to  assess  and  collect  a  tax  upon  this  stock  for  municipal  pur- 
poses, for  the  reason  that  the  act  of  Congress  before  referred  to  does 
not  authorize  it. 

It  is,  perhaps,  not  strictly  accurate  to  say,  as  has  been  said  in 
argument,  that  the  power  to  impose  this  tax  is  derived  from 
the  act  of  Congress.  The  power  to  impose  taxes  is  a  power  inherent 
in  the  Government,  in  its  sovereign  capacity.  The  Constitution  de- 
fines this  power,  and  chives  general  directions  as  to  the  manner  of 
exercising  it;  and  bank  stocks  are  expressly  enumerated  in  the  Con- 
stitution as  taxable. 

Th^  constitution  also  provided  that  the  General  Assembly  shall 
have  power  to  authorize  the  several  counties,  and  incorporated  towns 
in  this  State,  to  impose  taxes  for  county  and  corporation  purposes, 
respectively,  in  such  manner  as  shall  be  prescribed  by  law,  and  all 
property  shall  be  taxed  according  to  its  value,  upon  the  principles 
established  in  regard  to  State  taxation.^' 

The  Act  of  Congress  before  referred  to  so  negatives  the  idea,  that 
the  stock  in  said  banks  were  exempted  by  the  act,  embodies  the  pro- 
viso in  question ;  that  is,  ''that  nothing  in  this  act  shall  be  construed 
to  prevent  all  the  shares  in  any  of  the  said  associations  held  by  any 
person  or  body  corporate,  from  being  included  in  the  valuation  of  the 
personal  property  of  such  person  or  corporation  in  the  assessment  of 
taxes  imposed  by  or  under  State  authority  at  the  place  where  said 
bank  is  locatecl,  and  not  elsewhere,  &c.,  ''provided,"  &c.  This,  we 
think,  is  not  giving  to  the  State,  by  the  Act  of  Congress,  the  power 
to  impose  the  tax;  but  it  is  a  proviso,  that  the  act  in  question  was 
not  intended  to  interfere  with  the  power  already  possessed  by  the 
State  to  impose  the  tax,  but  that  power  should  still  remain^  with  cer- 
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tain  restrictions,  however,  that  Congress  might  lawfully  impose. 
Congress  did  not  see  proper  to  undertake  to  interfere  with  the  power 
of  the  States,  to  impose  these  taxes  by  exempting  the  stock  altogeth- 
er, but  simply  to  throw  certain  restrictions  upon  the  exercise  of  that 
power,  in  order  to  preserve  these  institutions  intended  to  maintain 
the  public  credit,  from  being  destroyed  by  State  taxation.  The  ques- 
tion is,  how  far  the  restriction  or  limitation  of  the  power  or  exemp- 
tion is  intended  to  go?  The  Act  of  Congress  was  certainly  passed  in 
view  of  the  power  of  the  State,  under  its  own  constitution  and  laws, 
to  impose  the  tax,  and  in  view  of  the  different  purposes  for  which 
the  tax  might  be  imposed. 

We  can  not  see  any  reason  "why  Congress  would  permit  the  State 
tax  to  be  imposed,  and  at  the  same  time  exempt  the  stock  from  tax- 
ation for  county  or  municipal  purposes.  If  this  species  of  property 
should  bear  its  just  proportion  of  State  taxes,  we  can  see  no  reason  in 
principle  why  it  should  be  exempted  from  their  just  proportion  of 
municipal  taxes*  These  banks  are  certainly  as  much  interested  in 
maintaining  a  city  government,  and  police  regulations,  for  their  own 
protection,  as  the  individual  citiEcn,  and  should  bear  their  just  part 
of  the  burthen  of  maintaining  it,  unless  they  are  exempted  by  some 
positive  law«  Did  Congress  intend  by  the  act  in  question,  to  exempt 
these  stocks  from  taxation  for  municipal  purposes?  The  language 
i^,  "that  nothing  in  this  act  shall  be  construed,  &c.,  to  prevent  all 
shares,  &c.,  from  being  included  in  the  valuation  of  the  ])ersonal 
property  of  such  person  or  corporation  in  the  assessment  of  taxes  im- 
posd  by  or  under  State  authority.'*  We  understand  taxes  imposed 
by  the  city  authorities  of  Nashville  are  imposed  "under  State  author- 
ity," as  much  so  as  the  State  taxes  proper.  This  proviso  in  the  Act 
of  Congress  was  enacted  with  a  view  to  the  laws  of  the  State,  and  the 
fact  that  cities  and  towns  where  banks  are  usually  located  always 
maintain  a  city  government  by  taxation ;  and  we  think  it  can  not  be 
tnaintained  successfully,  that  Congress  intended  to  exempt  this  stock 
from  taxation  for  city  purposes.  The  fact  that  the  act  contains,  also, 
a  proviso,  ''that  nothing  in  it  shall  be  construed  to  prevent  real  estate 
owned  by  such  corporation  from  being  taxed  for  State,  county  or  mu- 
nicipal purposes,  as  other  real  estate,''  sustains  this  view. 

We  regard,  furthermore,  the  question  as  settled  by  authority.  We 
understand  the  question  to  have  been  involved  and  settled  in  the 
cases  of  the  City  of  Utica  vs.  Churchill  et  cU,,  33  New  York  Court  ot 
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Appeals;  The  People  on  the  relation  of  R.  L.  Kennedy  ts.  The  Com- 
missioners of  the  City  of  New  York,  35  N.  Y.;  same  case,  4  Wallace, 
244;  The  People  vs.  The  Assessor  of  the  City  of  Albany,  36  N.  Y., 
Monroe  Savings  Bank  vs.  The  City  of  Rochester,  37  N.  Y.  No  dis- 
tinction seems  to  have  been  attempted  in  these  cases  between  the 
power  of  the  State  to  impose  the  tax  for  State  purposes,  and  the 
power  to  authorize  counties  or  cities  and  incorporated  towns  to  assess 
a  tax  for  county  and  municipal  purposes;  and  the  question  in  thi5 
view  is  not  discussed.  Upon  principle,  we  think  there  can  be  no  dis- 
tinction. 

In  the  case  of  the  Mayor  of  Nashville  vs.  W.  J.  Thomas,  5  Cold., 
600,  the  taxes  were  assessed  by  the  City  of  Nashville;  and  although 
the  tax  was  held  illegal,  because  in  the  opinion  of  the  court  the  Le- 
gislature had  not  provided  for  the  assessment  of  the  taxes  in  accord- 
ance with  the  Act  of  Congress;  yet,  no  intimation  is  given,  that,  un- 
der a  proper  law  of  the  State,  the  tax  might  be  assessed ;  but  on  the 
contrary,  the  court  expressly  say  that  it  might  be  done. 

The  only  remaining  questions  are,  as  to. the  place  where  this  stock 
is  taxable.  Some  of  the  parties  reside  in  the  City  of  Nashville,  oth- 
ers reside  in  Davidson  county,  outside  of  Nashville;  others  again  are 
residents  of  Tennessee,  but  not  of  Davidson  county;  and  the  question 
is,  can  the  stock  of  these  two  latter  claases  be  assessed  for  State, 
county  and  municipal  purposes  in  the  (^ity  of  Nashville? 

We  think  it  may  be  safely  assumed,  that,  previous  to  the  passage 
of  the  Act  of  1st  of  March,  1869,  the  settled  law  of  this  State  was, 
that  bank  stock  was  taxable  only  in  the  county  of  the  owner's  resi- 
dence. It  was  so  distinctly  announced  in  the  Union  Bank  vs.  The 
State,  9  Yer.,  490;  and  although  that  cause  was  decided  upon  other 
grounds,  which  probably  made  the  decision  of  this  particular  question 
unnecessary,  yet  the  reasoning  of  the  court  is  entitled  to  great  consitl- 
eration.  It  follows,  from  the  nature  of  the  property  in  question,  un- 
der our  laws,  personal  property  is  taxable  in  the  county  where  the 
property  is  at  the  time  of  the  assessment:  Code,  553. 

Bank  stock  is  not  a  legal  right  to  any  portion  of  the  property  or 
assets  of  the  corporation,  but  only  the  immediate  riglit  to  receive  his 
share  of  the  dividends  as  they  are  declared,  and  the  remote  right  to 
his  share  of  the  effects,  upon  the  dissolution  of  the  institution.  Thi? 
stock,  or  right,  is  in  the  nature  of  a  chose  in  action,  and  can  have  no 
locality  on  account  of  the  location  of  the  bank,  but  may  be  sold  and 
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transferred  elsewhere;  and  for  the  purpose  in  question^  would,  under 
the  law  as  it  stood  previous  to  the  act  of  March  1,  1869,  follow  the 
person  of  the  owner.  This  question  was  elaborately  examined  in 
the  case  of  I%e  Mayor  of  Nashville  vs.  W.  J.  Thomas^  and  after  a 
careful  review  of  authorities,  the  Court  arrived  at  the  same  conclu- 
sion. The  same  doctrine  was  held  in  the  case  of  The  City  of  Ulica  vs. 
Churchill  and  others^  33  N.  Y.,  243.  It  was,  however,  held  in  that 
ease,  that  a  Legislature  might  change  this  rule,  which,  in  that  State 
they  had  done.  Upon  this  question  DeWitt,  C.  J.,  says :  "Our  laws, 
prior  to  the  enabling  act,  required  that  the  taxation  of  personal  prop- 
erty shall  be  in  the  town  or  ward  where  the  tax-payer  resided.  I 
T?as  at  first  inclined  to  the  opinion  that  the  provision  of  the  national 
banking  law  so  often  referred  to,  might  be  considered  as  a  change  of 
our  own  law,  and  might  be  sustained  on  account  of  its  relations  to  the 
national  banks,  which  are  within  the  sphere  of  Federal  legislation. 
On  further  reflection,  I  have  concluded  that  it  would  be  more  correct 
to  hold  that  the  eflfect  of.  the  proviso  is  to  permit  the  States  so  to 
shape  their  laws  of  taxation  as  to  tax  all  the  shareholders  at  the  place 
where  the  bank  is  situated,  as  has  been  done  by  the  enabling  act," 
There  may  be  authorities  holding  a  different  view;  but  we  are  con- 
tent to  follow  the  doctrine  laid  down  in  Union  Bank  vs.  The  Slaie,  9 
Yer^  and  Mayor  of  Nashville  vs.  W.  J.  Thomas,  5  Cold, 

But  the  question  now  recurs:  Has  our  law,  as  to  the  taxation  of 
these  stocks,  been  changed  by  the  act  of  March  1,  1869,  and  if  so, 
had  the  Legislature  the  power  to  make  this  change?  A  good  deal  of 
controversy  had  arisen  as  to  the  meaning  of  the  words,  '^place  where 
the  bank  is  located,  and  not  elsewhere,"  in  the  act  of  Congress  of 
June,  1864;  and  to  meet  this,  the  act  of  February  10,  1868,  was 
passed,  which  provides  that  these  words  shall  be  construed  to  mean 
the  State  within  which  the  bank  is  located ;  and  the  act  proceeds  in 
these  words :  "And  the  Legislature  of  each  State  may  determine  and 
direct  the  manner  and  place  of  taxing  all  shares  of  national  bank 
stocks  located  within  said  State,  subject  to  the  restriction  tliat  the  tax- 
ation shall  not  be  at  a  greater  rate  than  is  assessed  upon  other  mon- 
eyed capital  in  the  hands  of  individual  citizens  of  such  State;  and 
provided  always,  that  the  shares  of  any  national  bank  owned  by  non- 
residents of  any  State  shall  be  taxed  in  the  city  or  town  where  said 
bank  is  located,  and  not  elsewhere."  Ater  the  decision  of  the  case  of 
The  Mayor  of  Nashville  vs.  W,  J.  Thomas^  5  Cold.,  the  act  of  March 
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1,  1869,  was  passed,  the  9th  section  of  which  provides  that  ''no  tax 
shall  hereafter  be  assessed  upon  the  capital  of  any  bank  or  banking 
association,  or  other  joint  stock  company,  organized  under  the  author- 
ity of  this  State  or  of  the  United  States;  but  stockholders  in  such 
bank  or  banking  associations,  or  other  corporations,  shall  be  aasessed 
and  taxed  on  the  value  of  their  shares  of  stock  therein.     Such  shares 
shall  be  included  in  the  valuation  of  the  personal  property  of  such 
stockholders,  in  the  assessment  of  State,  county  or  municipal  taxes,  at 
the  place,  town,  ward  or  district,  where  such  bank  or  banking  associ- 
ation, or  other  corporation,  is  located,  and  not  elsewhere,  whether  said 
stockholder  reside  in  said  place,  town,  ward  or  district,  or  not;  but 
not  a  greater  rate  than  is  imposed  upon  other  moneyed  capital  in  the 
hands  of  individuals  of  the  State.'^     It  is  very  clear  that  this  act,  in 
unambiguous  terras,  makes  the  change  contended  for,  as  to  place 
where  the  stocks  shall  be  taxed,  and  makes  them  taxable  at  the  place 
where  the  bank  is  located.     Is  there  any  question  as  to  the  power  of 
the  Legislature  to  make  this  change?     It  is  cleirly  within  the  power 
given  by  the  act  of  Congress.     The  purpose  of  that  act  was  to  leave 
this  question  of  the  county  or  city  where  the  stock  of  its  own  citizens 
in  these  banks  should  be  taxed,  entirely  to  the  State  Legislature.    As 
to  non-residents,  however,  the  act  of  Congress  provides  that  their 
stock  shall  only  be  taxed  at  the  city  or  town  or  ward  where  the  bank 
is  located,  and  not  elsewhere.     It  will  be  seen  that  the  9th  section  of 
our  act  of  March  1,.  1869,  above  quoted,  is  substantially  the  same  as 
the  act  of  the  Legislature  of  New  York,  of  April  23,  1866,  as  passed 
upon  in  the  case  of  The  People  vs.  The  CommissionerSy  4  Wallace,  244, 
and  held  to  be  in  compliance  with  the  act  of  Congress.     Is  this  act  in 
violation  of  any  provision  of  the  Constitution?     It  has  not  been  so 
contended ;  and  we  are  aware  of  no  constitutional  limit  upon  the 
power  of  the  I^egislature  in  this  regard.     In  the  case  before  referred 
to,  of  The  Mayor  of  Jfashville  vs.  Thomas,  6  Cold.,  Judge  Smith  says: 
•^  Nothing  here  said  is  to  be  understood  as  implying  that  shares  of 
stock  owned  by  residents  or  non-residents  may  not  be  made  by  legis- 
lative enactment,  taxable  at  the  place  of  the  corporation  of  which  it 
is  an  incident.     The  contrary  opinion,  if  ever  held  or  expressed  ia 
any  decision  of  this  Court,  is  obsolete."    See,  also,  the  case  of  The 
City  of  Utica  vs.  Churchill,  33  N.  Y .,  before  referred  to. 

We  hold,  therefore,  that  the  Legislature  having,  by  positive  enact- 
ment, provided  that  the  stock  of  its  own  citizens  in  these  banks  shall 
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be  taxed  in  the  city^  town  or  ward  where  the  bank  is  located,  whether 
the  stockholder  reside  there  or  not ;  and  this  being  within  the  ex- 
press power  given  by  the  act  of  Congress^  and  not  in  violation  of 
any  provision  of  the  Constitution,  that  the  taxes  may  be  legally  so 
assessed. 

The  judgments  in  the  several  cases  will  be  in  accordance  with  this 
opinion. 


LAFAYETTE  EZELL  et  Jlu  vs.  SARAH  H,  EZELL. 

1.  When  an  etlaU  for  life,  or  years  in  a  series  of  eoriseeutlve  remainderSy  fails  by  reason  of 

the  r^nacd  or  inability  of  the  grantee  to  take,  ike  eonseqwnce  is  to  accelerate  the  next  re- 
maindtr. 

2.  The  contrary  doctrine  that,  under  the  like  eircttmstancesj  a  rent  charge  for  a  number  of 

years  sinks  for  the  benefit  of  the  hen,  does  not  apply. 

3.  Case  in  Point.     The  legator  honing  five  tracts  of  land^  willed  four  tracts  to  his  four 

children  by  the  first  marriage,  and  his  home  tract  he  willed  to  his  widow^  during  I'fe  or 
widowhood,  with  remaintier  to  their  infant,  Sarah,  The  widow  dissented  from  the  will, 
and  had  dower  auign/ed  to  her  in  230  acres,  53  acres  of  which  voas  in  the  home  tract,  and 
the  remainder  in  the  lands  willed  to  the  four  elder  children.  Held,  that  ^100  acres  of 
the  hom'i  trad,  which  was  thus  uncovered,  p:i9iied  imm^ediately  to  the  infant,  Sarah,  al- 
though neither  the  life  nor  widowhyod  of  the  mother  had  determined. 

Opinion  op  E.  H.  Ewino. 

By  agreement  of  couusel  in  the  above  cause,  it  was  referred  to  me 
for  decision.  I  proceed  to  give  my  opinion  on  the  points  raised  by 
the  record. 

Lafayette  Ezell^  Sr.^  made  his  will  in  1852,  and  died  shortly  after- 
ward, in  the  same  year.  He  left  a  widow^  with  one  child,  the  defend- 
ant, an  infant  in  arms,  named  Sarah  H.  Ezell^  and  four  children  by  a 
former  marriage.  He  owned  at  his  death,  and  disposed  of  by  his  will, 
about  8S3  acres  of  land.  By  the  first  clause  of  his  will,  he  devised  as 
follows:  "I  give  to  my  wife,  E.  J.  Ezell,  during  her  natural  life-time 
or  widowhood,  the  tract  or  parcel  of  land  I  now  live  on,  being  on  the 
north  side  of  Mill  Creek.  At  the  death  of  my  wife,  or  end  of  her 
widowhood,  the  land  above  named,  shall  be  inherited  by  my  infant 
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daughter,  Sarah  H.  Ezell ;  if  my  infant  daughter  should  be  dead,  then 
the  land  and  all  other  property  my  wife  may  have  from  my  estate, 
shall  be  equally  divided  among  the  rest  of  my  children/'  This  tract 
of  land  contained  153  acres.  By  his  will,  the  testator  gave  his  other 
lands  to  be  equally  divided  among  his  four  children  by  his  first  mar- 
riage, providing,  however,  for  a  somewhat  different  division  upon  a 
.certain  contingency.  This  contingency  did  not  happen,  and  the  will 
took  effect  as  to  the  equal  division.  The  widow  dissented  from  the 
will  in  due  time,  and  dower  was  assigned  to  her  in  the  whole  of  her 
husband's  real  estate.  The  dower  lands  included  63  acres  of  the  153, 
and  the  residue  of  the  dower  was  taken  from  the  other  lands  of  the 
testator,  being  about  230  acres,  or  in  all  about  283  acres.  By  a  pro- 
ceeding in  court,  in  1858,  the  remaining  lands  of  the  testator  were 
partitioned  among  the  elder  children  of  the  testator.  In  this  parti- 
tion no  notice  was  taken  of  the  100  acres  bequeathed  to  the  widow 
and  her  daughter,  and  not  included  in  the  dower.  This  100  acres 
has,  since  the  testator's  death,  remained  in  the  possession  of  the 
widow,  who  has  received  the  rents  and  profits,  claiming  them  for  her 
daughter,  Sarah,  though  not  her  legal  guardian.  The  bill  in  this 
case  is  filed  by  the  survivors  and  representatives  of  the  elder  children 
against  Sarah  H.,  for  the  purpose  (so  far  as  my  opinion  is  desired)  of 
ascertaining  the  rights  of  the  elder  children  and  the  said  Sarah,  in 
the  life  estate  given  by  the  will  to  the  widow  in  the  100  acres  not 
embraced  by  either  the  partition  heretofore  made,  or  the  dower.  The 
widow  is  still  alive,  but  is  not  made  a  party. 

It  is  agreed  by  counsel  for  both  parties,  that  the  testator  did  not 
die  intestate  in  regard  to  this  100  acres,  either  as  to  the  life  estate  or 
the  inheritance,  and  such,  indeed,  in  view  of  the  facts  of  the  case,  is 
the  law.  No  time  need  be  expended,  however,  to  show  that  such  is 
the  law,  as  it  is  admitted  by  both  parties.  One  of  the  consequences 
of  this  admission  is,  that,  in  no  event,  can  this  life  estate  go  to  the 
heirs  general  of  the  testator,  as  nothing  goes  to  the  heir,  in  case  of  a 
will,  except  property  undisposed  of  by  the  will. 

By  the  will,  Sarah  took  a  vested  remainder  in  the  153  acres.  She 
was  a  person  in  esse,  capable  of  taking,  and  ready  to  take,  upon  the 
happening  of  a  necessary  contingency.  The  marriage  of  the  widow 
might  never  take  place,  but  her  death  was  inevitable,  and  upon  the 
happening  of  either  of  these,  the  remainder  was  to  take  effect  in  pos- 
session.    See  2  Chitty's  Black,  p.  169,  and  n.  10;  Fearn  on  Remain- 
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ders,  p.  217.     It  may  be  that  it  is  not  material  whether  the  remainder 
is  to  be  regarded  as  vested  or  contingent.     It  is  sufficient  to  say  that 
it  is  clearly  a  vested  remainder;  especially  is  it  so,  when  taken  in 
connection  with  another  provision  of  the  will,  in  regard  to  both  of 
his  daughters.     In  an  ordinary  case,  where  there  is  nothing  peculiar 
in  a  will,  where  each  part  is  to  be  construed  by  itself,  and  not  to  de- 
rive aid  for  its  construction  from  other  parts  of  the  will,  the  first 
clause  of  this  will  could  be  construed  only  to  mean,  either  that  the 
estate  should  go  immediately  by  acceleration  to  the  remainderman, 
upon  failure  of  the  life  interest  to  take  effect,  or  that,  in  that  case,  as 
to  the  life  estate,  the  testator  left  it  undisposed  of.     This  latter  con- 
struction, in  the  case  supposed,  would  be  inconsistent  (as  already 
stated)   with  the  agreement  of  the  parties,  as  well  as  the  rule  of 
law.     It  is  insisted,  however,  that  there  is  something  in  the  other 
parts  of  the  will  to  show  that  the  doctrine  of  acceleration  was  not 
intended  to  apply.     It  is  urged  that  the  provision  for  the  widow 
and  her  child  was  given  in  lieu  of  dower  in  part;  that  the  child  was 
intended  to  be  provided  for  through  the  mother  during  the  mother's 
life,  and  after  her  death  by  the  inheritance  of  the  153  acres.     And 
upon  this  view,  it  is  said  that  maternal  affection  would  be  a  sufficient 
reliance  during  the  widow's  life,  or  while  she  remained  unmarried, 
and  that  upon  either  her  death  or  marriage,  the  child  would  be  pro- 
vided for  by  the  falling  in  of  the  estate;  and  that  thus,  his  daughter 
Sarah  being  fully  provided  for,  it  was  in  no  event  his  intention  that 
she  should  have  the  estate  pending  the  life  or  widowhood  of  her 
mother.      But  this  argument  leaves  out  of  view  another  contin- 
gency, which  the  law  presumes  to  have  been  in  the  mind  of  the  tes- 
tator at  the  making  of  his  will,  viz.:  the  rejection  by  the  widow  of 
the  provision  in  her  favor,  and  the  taking  of  dower  by  her.     What, 
then,  was  to  become  of  the  daughter's  support?     The  right  to  dower 
^sa  right  paramount  to  the  will,  and  taken  in  defiance  of  it,  and  is 
burdened  with  no  obligation  of  maternal  affection,  which  might  seem 
to  attach  to  a  widow  who  takes  alms  at  the  hands  of  her  husband, 
and  who  assumes  the  burdens  naturally  arising  out  of  the  relation  of 
a  mere  beneficiary.     Suppose  the  remainder  had   been  given  to  a 
Granger  instead  of  to  the  widow,  and  she  had  rejected  the  life  estate 
provided  for  her,  and  taken  dower  out  of  the  lands  of  her  children, 
though  their  loss  in  that  case  would  have  been  the  same,  and  the 
widow's  gain  only  the  same,  there  would  have  been  no  argument  of 
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intent  against  the  principle  of  acceleration.  Is,  then,  an  incidental 
benefit  to  her  child^  and  to  the  father's  child^  to  be  made  an  argu* 
ment  against  the  application  of  a  doctrine  of  which  a  stranger  <x>uld 
have  full  advantage?  It  is  not  pretended  that^  in  any  part  of  the 
will  there  is  a  disposition  of  this  life  estate^  in  case  of  its  failure  from 
any  cause^  except  by  inference  from  intent. 

Again,  if  this  life  estate,  having  failed,  does  not  fall  in  to  accelerate 
the  estate  of  the  remainderman,  what  becomes  of  it?  By  the  agree- 
ment, it  is  not  lapsed,  it  does  not  go  to  the  heir  general;  how  is  it 
disposed  of,  unless  by  the  rule  of  law,  which  is  part  of  a  will,  and 
comes  in  aid  of  its  construction,  in  case  of  failure  of  ihe  life  estate. 
There  is  no  residuary  clause  in  the  will.  I  have  looked  closely  into  it, 
and  I  find  no  intent  to  make  equality  even,  except  equality  among  his 
four  elder  children,  in  regSird  to  the  lands  given  to  them.  Both  com- 
plainants and  defendant  seem  to  me  to  have  taken  positions  savoring 
very  little  of  the  doctrine  that  equality  is  equity.  The  complainants 
having  all  got  more  than  an  equal  share  of  the  estate,  (leaving  out  of 
view  the  widow's  dower,  which  can  not  be  looked  at,)  with  reference 
to  Sarah,  studiously  insist  that  the  life  estate  has  not  lapsed,  to  avoid 
collation ;  and  the  defendant  assents  to  this,  thinking  to  keep  more 
than  she  could  get,  or  at  least  as  much,  by  bringing  her  life  estate 
into  hotch-potch. 

I  am  not  much  moved  by  the  natural  equities  of  the  case  to  make 
a  strain  of  the  law  in  any  direction. 

The  provision  for  the  widow  and  her  daughter  in  the  will  is  mani- 
festly an  unequal  and  inadequate  one.  If  the  widow  had  been  given 
nothing  by  the  will,  her  daughter  153  acres,  and  the  others,  each,  184 
acres,  (as  they  were,  in  fact,)  then  when  the  widow  came  to  take 
dower,  suppose  she  had  taken  53  acres  from  her  daughter,  and  53 
acres  from  each  of  the  others,  she  would  have  done  almost  exactly 
what  she  has  now  done;  that  is,  she  would  have  got  her  dower,  and 
left  her  daughter  100  acres  of  land,  and  each  of  the  others  about  125 
acres.  The  manner  in  which  the  lands  were  divided  among  the  heirs 
in  1858,  and  the  omission  to  take  into  consideration  the  life  estate  in 
the  100  acres,  it  will  be  seen  in  the  sequel,  need  not  be  considered. 

If,  then,  it  be  apparent  that  no  other  part  of  the  will  can  be  brought, 
with  effect,  in  aid  to  construe  the  first  clause;  and  if  it  be  admitted 
that  the  testator  did  not  die  intestate  as  to  the  life  estate  in  the  100 
acres,  what  follows  from  its  failure  to  take  effect  in  the  person  to 
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^Lom  ifc  was  given?  It  follows  that,  by  that  claiu^,  it  goes  to  some 
one  else;  as  if  it  had  been  written^  ''and  upon  my  wife's  dissenting  and 
taking  dower,  I  give  her  life  estate  to  Sarah  or  to  my  other  children^ 
or  to  my  heirs."  There  is  no  rule  of  law,  or  pretended  rule,  that 
could  insert  the  words,  "to  my  other  children,"  in  the  absence  of  aid 
from  other  parts  of  the  will ;  nor  is  there  any  rule  to  insert  the  words, 
"to  my  heirs."  If  there  were  no  obstructing  rule,  it  would  go  to  the 
hdr  as  undevised,  not  as  devised.  So  that,  if  the  whole  estate  in  the 
100  acres  be  devised,  it  does  not  go  "to  the  other  children,  nor  to  the 
heirs."  Is  there  a  rule  of  law  that  carries  the  estate  for  life  to  Sarah, 
as  against  the  heirs,  and  this  without  the  admission  that  the  whole 
estate  is  devised?  Is  any  admission  necessary?  Has  she  not  in  her 
&vor  a  positive  rule  of  law,  giving  her  the  estate? 

It  is  admitted,  and  is  doubtless  the  law,  as  laid  down  in  the  text 
books  and  all  the  decisions,  that  where  an  estate  is  given  in  land  to 
one  for  life,  and  to  another  in  remainder,  that  if  the  gifl  of  the  life 
estate  is  void  for  any  cause,  as  to  a  monk  or  to  superstitions  uses,  or 
if  it  is  given  to  one  who  refuses  to  take,  as  to  an  infant  who  refuses 
to  take  when  he  becomes  of  age;  or  if  it  is  surrendered  without  cori- 
eideration,  or  forfeited;  in  all  these  cases  the  estate  of  the  remainder* 
man  is  accelerated,  and  he  is  entitled  to  immediate  possession.  It  is 
insisted,  however,  that  where  the  life  estate  is  declined  or  surrendered 
in  order  to  take  something  else  from  the  estate  of  the  donor  in  lieu, 
that  the  rule  does  not  apply,  and  that  the  life  estate  in  such  a  case 
goes  either  to  the  heir  as  undevised,  or  to  some  person  whose  right 
may  be  discovered  from  the  whole  scope  of  the  will,  or  to  indemnify 
some  one  whose  estate  is  diminished  by  the  election  of  the  donee. 
Now  in  the  case  before  me,  it  would  be  perhaps  of  little  avail  to  the 
complainants  to  establish  the  doctrine  that  the  estate  would  go  as 
undevised,  and  it  would  also  be  inconsistent  with  what  they  contend 
for  and  admit.  But  as  it  is  my  opinion  that  the  rule  above  referred 
to,  applies  as  well  to  the  one  class  of  cases  as  the  other,  I  shall  look 
no  further  to  the  admissions  of  complainants,  or  to  the  effect  that 
these  admissions  would  have  on  his  interests. 

I  believe  the  rule  of  law,  then,  as  established  in  Tennessee,  to  be 
this :  that  wherever  the  life  estate  fails  from  any  cause,  to  take  effect, 
that  the  remainder-man  is  entitled  to  immediate  enjoyment  and  pos- 
session of  the  estate.  This  general  proposition  embraces  the  case  of 
a  widow  who  dissents  from  a  will  giving  her  a  life  estate  and  takes 
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dower.  She  has  nothing  to  do  with  the  will  but  to  dissent  from  it. 
When  she  has  done  this,  the  estate  is  open  to  her.  Every  will  is 
made  in  view  of  this  right.  No  one  is  wronged  or  injured  by  the 
assertion  of  it.  The  husband  can  provide,  if  he  will,  to  equalize  the 
rights  of  his  devisees  for  any  damage  done  by  an  eccentric  assertion 
of  her  right.  He  can  provide,  that,  if  any  specific  devise  is  materially 
affected  by  the  assignment  of  dower,  the  devisee  shall  be  indemnified 
by  contribution.  If  he  fails  to  do  this,  it  is  because  he  does  not 
choose  to  make  provision  for  the  case.  A  will  which  fails  to  allude 
to  such  dissent  and  claim  of  dower,  can  not  be  construed  in  the  light 
of  her  subsequent  act.  Consequences  that  he  might  have  provided 
against  and  that  he  might  well  anticipate,  are  presumed  to  have  been 
in  his  mind.  Can  the  husband  be  then  said  to  have  died  intestate  as 
to  a  life  estate,  which  it  is  so  common  to  have  surrendered  or  refused? 
Could  he  not  much  more  readily  anticipate  a  refusal  to  accept  by  a 
widow  who  has  her  indemnity  in  dower,  than  by  one  who  would 
surrender  or  refuse  and  take  nothing  from  his  estate?  Could  he  an- 
ticipate a  forfeiture?  Would  he  probably  know  that  a  gift  to  a  monk 
or  to  a  superstitious  use,  was  void?  And  yet  it  is  agreed  that  in 
these  latter  cases  the  estate  falls  in  and  does  not  go  as  undevised. 

Now,  if  it  were  a  question  whether  the  widow  herself  should  de- 
rive any  benefit  under  the  will,  there  might  be  some  reason  for  mak- 
ing an  exception  in  her  case  to  the  general  rule;  but  here  the  estate 
goes  to  her  child;  she  has  no  pecuniary  interest;  her  maternal  feel- 
ings may  indeed  be  gratified  in  such  a  case,  and  she  may  even  rejoice 
to  defeat  what  she  deems  the  unjust  will  of  her  husband. 

The  rule  I  have  stated  above  as  a  general  rule,  is  so  stated  by  Jar- 
man  in  his  Treatise  on  WilLs:  See  1st  Jarman,  p.  513.  The  eases 
cited  by  him  do  not  embrace  that  of  dissent  by  a  widow  and  claim  of 
dower,  nor  could  they,  as  no  such  case  could  occur  in  England. 
There  is  a  case,  however,  in  our  own  books,  that  of  Ai^Tostrong^H  AdrtCr 
vs.  Parkes^  Devisees,  9th  Humph.,  195,  where  this  principle  is  carried 
out  in  the  case  of  a  widow's  dissent.  And  in  a  late  case  in  4  Cold., 
page  51,  Waddle  vs.  Terry,  the  general  principle  is  laid  down  and 
many  authorities  cited  to  sustain  it.  As  to  the  reason  or  policy  of 
the  rule  in  its  inception,  I  have  nothing  to  say.  I  find  it  well  estab- 
lished, and  I  do  not  find  any  exception  to  it.  Many  other  authorities 
are  cited  in  the  Briefs  in  the  case,  some  of  which  are  also  referred  to 
in  the  decision  above  of  our  own  Courts.     I  do  not  find  in  them, 
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however,  any  thing  to  impugn  my  decision,  and  much  to  sustain  it. 
The  cases  referred  to  upon  Rent  charges,  if  they  stood  alone,  and  if 
there  were  no  cases  directly  upon  the  point,  and  we  were  left  to  puz- 
zle our  way  out  by  analogies,  might  present  considerable  difficulty. 
Thc»se  cases  are,  however,  treated  apart  from  the  direct  question  here 
presented;  the  decisions  upon  them  are  conflicting  and  unsatisfactory, 
and  do  not,  I  think,  demand  examination  at  my  hands.  Upon  the 
whole  matter  referred  to  me,  I  am  of  opinion  that  Sarah  H.  Ezell, 
ujK)n  her  mother's  dissent  from  the  will,  was  entitled  to  the  immedi- 
ate possession  and  enjoyment  of  the  100  acres  not  covered  by  her 
mother's  dower.  The  case  has  been  argued  with  exceeding  ingenuity, 
and  I  believe  that  I  have  got  all  the  light  that  can  be  thrown  upon  it. 

EDWIN  H.  EWING,  Referee.    ' 

Addendum, 

Though  in  deciding  the  Ezell  case  I  did  not  think  it  either  neces- 
sary or  proper  to  go  iuto  the  discussion  of  what  might  be  done  with 
a  rent  charge  as  between  the  heir  and  devisee,  in  case  the  donee  re- 
fused it  or  the  object  for  which  it  was  created  was  void,  yet  I  mighfc 
perhaps  well  make  this  remark  by  way  of  addendum  to  my  opinion, 
viz.:  that  a  Rent  charge  is  not  an  estate  in  the  land;  that  it  neither 
limits  nor  diminishes  the  estate,  nor  takes  out  of  it  anything  but  its 
profits  or  a  portiou  of  them ;  there  is  but  one  taker  of  the  estate,  and 
the  whole  estate  is  subject  to  the  Rent  charge.  Although  a  Rent 
charge  may  be  for  a  specific  term  of  years,  or  indefinite  that  is  until 
some  definite  object  is  accomplished,  or  for  the  life  of  a  person,  yet 
it  is  at  last  but  a  mode  of  raising  money  out  of  the  estate.  Whether 
this  should  go  to  the  heir  or  the  devisee,  (in  the  absence  of  controll- 
ing words  in  the  will,)  would  depend,  perhaps,  originally  upon  no 
principle,  and  might  be  determined  either  way  according  to  the  spe- 
cial hardship  of  the  case.  This  probably  has  bred  the  conflict  of 
opinion  upon  this  subject.  E.  H.  E. 

Note. — ^This  case  was  by  request,  twice  argued  before  the  Chancellor,  who  was  of 
opinion  that  the  testator  died  intestate  as  to  the  100  acres  of  the  home  tract  not  in- 
cluded in  the  dower.  It  was  afterwards  argued  in  the  Supreme  Court,  but  no  opinion 
wa«  had.  It  was  then,  in  vacation,  by  agreement,  left  to  the  determination  of  Mr. 
Ewing.  The  older  children  were  represented  by  Mr.  Thompson,  and  the  infant 
Sarah,  by  Mr.  Cooper.  Although  often  decided  in  England,  it  is  believed  that  the 
same  question  ban  never  been  before  so  fairly  presented  in  the  United  States. 
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Ihher^a  Digest  of  Criminal  Law.  By  R.  A.  Fisher,  Esq.,  of  the 
Middle  Temple  Barrister  at  Law,  in  1  Vol.,  from  the  Excel- 
sior press :  Bacon  &  Co.,  printers,  536  Clay  street,  San  Fran- 
cisco; and  for  sale  by  Paul  &  Tavel,  48  Union  Street, 
Nashville,  Tenn. 

The  ratio  of  crime  in  a  country  is,  strange  to  jsay,  in  proportion  to 
its  advancement  in  the  scale  of  civilization. 

The  refinements  of  modern  art  and  ingenuity  and  the  existence  of 
a  high  state  of  commercial  and  material  prosperity,  while  exerting 
an  inestimable  influence  in  developing  the  power  and  wealth  of  a 
nation,  tend  likewise,  toward  the  increase  of  vice  and  criminal  prac- 
tices. 

In  the  complicated  transactions  of  large  and  flourishing  communi- 
ties, new  artifices  are  con3tantly  employed  to  evade  the  force  of 
criminal  laws  already  existing,  while  the  increasing  density  of  our 
population  foment  pernicious  desires  and  appetites,  which,  in  the 
earlier  days  of  the  country,  were  unheard  of,  and  to  remedy  which 
requires  either  the  enlargement  of  the  criminal  code,  or  the  expansion 
of  common  law  principles,  to  meet  exigencies  as  they  arise.    ' 

^^Dolus  C7'escU  in  orbe  mundiy^  and  the  means  by  which  it  may  be 
circumvented,  must  likewise  be  increased. 

On  account  of  the  diversified  pursuits  and  interests  of  our  people, 
growing  out  of  the  wonderful  progress  we  have  made  in  material 
wealth  and  consequence,  the  American  Bar  are  beginning  to  appre- 
ciate what  the  English  Bar  have  long  since  done — the  necessity  of 
dividing  the  practice  of  the  law  into  specialties;  and  the  time  can 
not  be  very  far  distant  when  the  duties  of  our  practitioners  will  be 
of  such  a  nature  as  to  render  it  both  necessary  and  convenient  to  de- 
fine the  different  kinds  of  lawyers,  with  as  much  distinctness  as  we 
now  do  the  difference  between  a  lawyer  and  a  member  of  any  other 
profession. 
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To  the  lawyers,  therefore,  who  make  a  specialty  of  the  criminal 
law,  and  to  prosecuting  officers  of  the  State  and  Federal  Governments, 
the  volume  here  briefly  noticed,  recommends  itself,  because  of  its 
cheapness,  the  reputation  of  its  compilers,  Messrs.  Harrison  &  Fisher, 
and  the  clear  and  methoilical  manner  in  which  it  is  arranged.  It  is 
a  digest  of  the  reported  criminal  cases,  relating  to  criminal  law, 
criminal  information  and  extradition  from  1756  to  1S70  inclusive, 
and  is  founded  upon  Harrison's  Analytical  Digest.  It  is  a  full  re- 
print of  Fisher's  Common  Law  Digest  of  the  Titles,  Criminal  Ijaw 
and  Information,  and  is  a  complete  compendium  of  English  law  of 
crimes  and  punishments,  upon  which  our  American  criminal  law  is 
founded.  Some  of  the  cases  being  based  upon  statutory  provisions, 
it  was  deenie<I  wise  to  include  the  digests  of  statutory  enactments, 
which  precedes  the  notes  of  cases  in  Mr.  Fisher's  work,  and  in  this 
volume.  The  later  decisions  from  the  tenth  and  eleventh  volumes 
of  Cox's  Criminal  Cases,  have  been  ad(led  under  their  appropriate 
heads.  Each  note  has  been  compared  with  the  original  volume  of 
Reports,  and  the  citations  have  been  corrected  and  verified. 
We  cordially  commend  it  to  the  profession. 


American  Trade  Mark  Cases.  A  compilation  of  all  the  reported 
cases  decided  in  the  American  courts,  prior  to  the  year  1872,  with 
an  Appendix  containing  the  leading  English  cases,  and  the  United 
States'  acts  in  relation  to  the  Registration  of  Trade  Marks,  with 
the  constructions  of  the  Commissioners  of  Patents  affecting  the 
same.  Edited  by  RowLANb  Cox,  Counsellor  at  Law,  and  Editor 
of  the  American  Law  Times.  Price,  $8.00.  Robert  Clarke  &  Co., 
publishers,  Cincinnati,  Ohio. 

This  work  of  Mr.  Cox,  containing  nearly  eight  hundred  pages,  is 
printed  and  bound  in  a  style  very  creditable  to  the  printers,  and  is, 
doubtless,  what  it  purports  to  be — a  compilation  of  all  the  American 
Trade  Mark  cases  decided  prior  to  1872. 

Though  we  have  hurriedly  examined  this  compilation  of  Mr.  Cox's, 
we  are  satisfied  that  it  is  a  valuable  acquisition  to  a  general  law 
library,  and  may  be  of  great  benefit  to  the  profession  in  those  States 
of  the  Union  where  the  manufacturing  interests  are  extensive.  Al- 
though the  general  law  upon  the  subject  may  be  found  in  ten  or 
twelve  leading  cases,  sufficiently  defined  and  construed  for  all  ordi- 
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nary  jiurposes,  a  volume  containiDg  all  the  decisions  upon  the  sub- 
ject would  be  of  invaluable  assistance  in  complicated  oases,  or  in  our 
large  cities  where  such  cases  are  of  frequent  occurrence. 

AVe  are  satisfied,  upon  examination,  that  all  the  leading  cases  are 
comprehended  in  Mr.  Cox's  work.  Many  of  the  cases  may  be  found 
collected  and  arranged  in  the  14th  Vol.  of  Hunt's  Merchants'  Maga- 
zine, on  page  330,  from  the  pen  of  Mr.  Charles  Edwards,  of  New 
York,  and  by  the  reporter  to  the  case  of  Coats  vs.  llolbrook,  Nelson 
&  Co.,  2  Sand.,  N.  Y.  C.  R.,  586. 

The  syllabi  of  Mr.  Cox's  work  are  in  the  main,  correctly  prepared, 
perhaps  as  correctly  as  those  of  any  book  of  Reports,  State  or  Fwl- 
cral. 


K/ini(h^e  Manual  of  Equity;    Smith's  Manual  of  Common  Law. 

These  works,  just  published  in  the  United  States,  are  from  the 
hands  of  one  of  the  most  eminent  of  the  present  English  law  writer?. 
The  style  of  the  works  is  characterized  by  the  highest  degree  offers 
and  simplicity.  Each  volume  contains  about  600  pages.  The  work 
on  Equity  was  first  published,  and  has  rapidly  passed  through 
nine  editions  in  England. 

It  has  been  used  for  some  years  by  the  Board  c  !  J^gal  Education 
at  Lincoln's  Inn,  for  purposes  of  examination. 

The  Albany  Law  Journal,  speaking  in  the  language  of  an  eminent 
English  Judge,  states  that  it  is  the  most  masterly  outline  of  the  Sci- 
ince  of  Equity  ever  drawn. 

The  work  is  based  on  that  of  Mr.-  Story  &  Sponcc,  and  Leading 
Cases  on  Equity. 

The  American  editor  states  that  the  ability  with  which  he  ar- 
ranges,  digests,  defines,  distinguishes  and  qualifies,  has  secured  the 
prachighest  tribute  of  praise  in  England. 

The  Manual  of  Common  Law,  is  equally  condc  n.^ed  and  valuable. 
It  was  intended  as  a  companion  to  the  author's  Manual  of  Equity, 
and  is  founded,  as  the  author  states  in  the  4th  London  edition,  "on 
about  seventy  text  books."  He  states  that  "it  was  written  for  the 
practitioner,  the  student  and  the  general  reader." 

Whether  the  Manual  be  regarded  aa  a  first  book  or  second  book, 
the  student  would  do  well  to  read  it  as  his  final  text  book.  Thi^ 
would  revive  \n  his  mind  some  two  thousand  leading  points  of  the 
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most  constaat  recurrence  in  daily  practice.  The  student  may,  how- 
ever, regard  this  as  a  '*hard  book."  But  how  can  it  be  otherwise 
than  hard^  when  many  of  the  distinctions  and  qualifications  are,  in 
their  own  nature,  complex  or  refined,  and  when  it  contains  such  a 
multitude  of  points  in  a  small  space? 

The  crowding  of  propositions  on  the  mind  is,  of  course,  attended 
with  a  sense  of  labor,  but  that  labor  is  all  effectual  and  short.  In 
the  other  case,  the  student  passes  on  raore  readily  and  pleasantly,  and 
he  fancies  he  has  made  great  progress,  because  he  has  waded  through 
a  great  number  of  pages. 

But,  if  the  result  of  the  two  modes  of  study  were  compared,  the 
knowledge  acquired  in  the  latter  caso,  would  be  found  to  be  little 
more  than  a  general  and  inaccurate  impression,  limited  to  a  few 
Joints  likely  to  fade,  and  incapable  of  being  revived  without  great 
labor;  whereas,  the  knowledge  acquired  by  the  help  of  a  book  like 
this,  will  be  found  to  be  comparatively  specific,  accurate  and  com- 
plete, and  can  be  gained  in  an  incomparably  shorter  time,  and  may 
be  revived  easily  and  speedily. 

We  think  it  probable  that  these  unpretending  volumes  will  find 
in  the  end,  ample  recognition  of  their  merits  in  the  Law  Schools  and 
in  the  office  of  the  practitioner. 

Mr.  Smith  is  one  of  the  Commissioners  under  the  Crown,  engag- 
<"(!  in  the  work  of  I^aw  Reform;  and  these  works  give  some  support 
to  the  idea  of  codifying  the  great  body  of  Common  Law  and  Equity 
now  prevalent  in  England  and  in  several  of  the  American  States. 


A  Treatise  on  the  Conflict  of  LawSy  or  Private  International  I/iw^  in* 
eluding  a  Comparative  View  of  Anglo^Americiin^  Rorrvin,  German 
and  French  Jurisprudence.  By  Francis  Wharton,  LL.D., 
Author  of  *'A  Treatise  on  American  Criminal  Law,^'  •'Precedents 
of  Indictments,''  ''State  Trials  of  the  United  States,''  Etc.  Phila- 
delphia: Kay  &  Brother.     1872. 

We  have  carefully  examined  this  new  work  from  the  pen  of  Dr. 
Vharton.  No  lawyer  wishing  to  be  informed  in  regard  to  the  many 
and  great  changes  which  have  been  effected  since  1834,  when  Judge 
Story  first  published  his  invaluable  work  on  the  "Conflict  of  Laws,"  to 
the  present  time,  can  afford  to  be  Avithout  this  work  of  Wharton's. 
^0  where  else,  that  we  are  aware  of,  can  he  find  these  changes  so  ably 
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and  succintly  set  forth.       How  enormous  and  far   reaching  they 
have  been,  in  the  first  paragraph  of  his  very  interesting  work,  Dr. 
Wharton  thus  indicates :    "Four  causes  have  recently  operated  to 
revolutionize  much  of  what  once  was  accepted  doctrine  in  private 
international  law.     These  causes  are,  first,  the  adoption  by  England, 
France,  Germany,  Austria,  Italy  and  the  United  States,  of  naturali- 
zation treaties,  by  which  the  old   tenet  of  perpc  tual  allegiance  has 
been  surrendered ;    second,  the  abolition  of  slavery  in  the  United 
States  and  Russia,  removing  the  last  support  of  the  theory  of  extra- 
territorial efiect  of  caste ;   third,  the  enormous  comparative  increase 
of  personal  as  distinguished   from  real  property,  exacting  from  the 
courts  the  abandonment  of  the  old  doctrine  that  personalty  is  gov- 
erned by  the  law  of  its  owner's  domicil,  and  placiug  it  equally,  wiih 
realty,  under  the  protection  and  restrictions  of  tlic   place  where  it 
is  situat^Kl ;    and,  fourth,  a  growing  sense  on  the  j)art  of  England 
and  the  United  States  of  the  duty  imposed  on  them  of  punishing 
offenses  committed  outside  their  territory  against  their  laws,  leading 
them  to  relinquish  their  original  practice  in  this  respect,  and  to  ac- 
cept with  the  rest  of  Christendom,  the  rule,  that  in  such  cases,  the 
country  of  arrest  has  jurisdiction,  as  well  as  that  of  the  commission 
of  the  crime." 

Dr.  Wharton  has  placed  the  profession  under  obligations  for  many 
valuable  works  heretofore,  but  in  our  judgment  his  most  lasting  and 
solid  fame  will  rest  upon  this  very  able,  learned  and  exhaustive  treat- 
ise on  "The  Conflict  of  Laws." 


Mr.  Francis  Hilliard,  the  well  known  authoi  ol  valuable  works 
on  different  branches  of  the  law,  has  just  brought  </ut  a  new  work  on 
The  Law  of  Contracts,  He  is  so  well  known  to  Ine  profession  as  an 
able  author,  that  an  extended  notice  is  rendered  unnecessary.  It  is 
sufficient  to  say,  that  this  new  work  is  just  w*hat  we  should  have 
expected  from  him.  In  this  new  work,  the  profession  will  have  a 
full  and  accurate  reference  to  all  the  decided  cases  upon  the  law  of 
contracts.  Of  course  this  work  will  be  of  great  value  to  the  prac- 
ticing lawyer,  as  it  will  enable  him  to  easily  consult  all  the  cases 
bearing  upon  the  subject  before  him,  for  investigation. 
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Fremont, 

Thos.  Macon, 

Cannon  City. 

Gilpin, 

Lewis  C.  Rockwell, 

Central  City. 

Lcvw  and  Collection  Union, 


CoQntT. 

wt 

Fairfield, 
Litchfield, 
New  London, 


CONNECTICUT 

Name. 

Treat  &  Bullock, 
Hubbard  &  Andrews, 
Wait  &  Swan, 


Post  OflSce. 
Bridgeport. 
Litchfield. 
New  London. 


Kent, 

Kew  Castle, 


DELAWARE 

Elias  S.  Reed, 
Edward  Bradford,  Jr., 


Dover. 
Wilmington. 


DISTKICT    OF    COLUMBIA. 


F.  P.  B.  Sands, 

Washington. 

490  Louliiaaa  ATenne. 

James  H.  Embry, 

• 

Washington, 

1820  <•!  •  Street. 

FLOBIDA. 

Alachua, 

Finley  &  Fin  ley. 

Gainsville. 

Columbia, 

R.  W.  Broome, 

liake  City. 

Duval, 

Wheaton  &  Anno, 

Jacksonville, 

Escambia, 

E.  A.  Perry, 

Pensacola. 

Gadsden, 

Davidson  &  Love, 

Quincy. 

Hamilton, 

Henry  J.  Stewart, 

Jasper. 

Hillsboro, 

Henderson  &  Henderson, 

Tampa. 

Jefferson, 

Scott  &  Clarke, 

Monticello. 

Leoa, 

Edwin  H.  Tapscott, 

Tallahassee. 

Madison, 

E.  J.  Vann, 

Madisop. 

Putnam, 

Calvin  Gillis, 

Pilatka. 

St.  Johns, 

W.  Howell  Robinson, 

St.  Augustine. 

Santa  Rosa, 

John  Chain, 

Milton. 

VI 


Law  and  Collection  Union. 


F  L  O  B  I  D  A..— Continued, 


County. 

Name. 

Post  Office. 

Sumpter, 

A.  C.  Clark, 

Sumpterville. 

Suwanee, 

J.  F.  White, 

GEOBGIA. 

Live  Oak. 

Bibb, 

Nisbets  &  Jackson, 

Macon. 

Brooks, 

John  G.  McCall, 

Quitman. 

Burke, 

John  D.  Ashton, 

Waynesboro. 

Camden, 

J.  M.  Arnow, 

St.  Mary. 

Carroll, 

George  W.  Austin, 

CarroUton. 

Cass, 

Robert  W.  Murphy, 

Carters  ville. 

Chatham, 

Harden  &  Levy, 

Savannah. 

r9  Baj  StTKt. 

Clarke, 

S.  P.  Thurmond, 

Athens. 

Clay, 

John  C.  Wells, 

Fort  Gaines. 

Clinch, 

J.  L.  Sweat, 

Homersville. 

Cobb, 

W.  T.  Winn, 

Marietta. 

Coffee, 

Same  as  Pierce  County, 

Columbia, 

Charles  H.  Shockley, 

Appling. 

Coweta, 

Lucias  H.  Featherston, 

Newnan. 

Dade, 

Robert  H.  Tatum, 

Rising  Fawn 

Decatur, 

George  W.  Hines, 

Bainbridge. 

Dougherty, 

Smith  &  Jones, 

Albany. 

Emanuel, 

M.  B.  Ward, 

Swainsboro. 

Floyd, 

Wright  &  Featherston, 

Rome. 

Forsyth, 

H.  L.  Patterson, 

Curaming. 

Fulton, 

Newman  &  Harrison, 

Atlanta. 

Gilmer, 

H.  R.  Foote, 

Ellejay. 

Glynn, 

William  A\illiams, 

Brunswick. 

Gordon, 

W.  S.  Johnson, 

Calhoun. 

Ijxw  and  Collection  Union. 
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County. 
Greene*, 
Gwinnett, 
Hall, 
Hancock, 
Hart, 
Houston, 
Jasper, 
JfcfFerson, 
Laurens, 

Liberty, 

Lowndes, 

Merriweather, 

Mitchell, 

Monroe, 

Morgan, 

Murray, 

Muscogee, 

^'ewton, 

Oglethorpe, 

Paulding, 

Pierce, 

Pike, 

Polk, 

Pulaski, 

Kandolph, 

Richmond, 

Schley, 

Schriven, 

Spaulding, 

Sumter, 


G  E  O  B  G  I  A . — Continued, 
Name. 

Miles  W.  Lewis, 

N.  L.  Hutchins, 

Phil  II.  Simmons, 

J.  T.  Jordon, 

Skelton  k  Seidel, 

E.  W.  Crocker, 

Boiling  Whitfield, 

Carsvvell  &  Denny, 

Rollin  A.  Stanley, 

J.  W.  Farmer, 

Whittle  &  Morgan, 

John  W.  Park, 

W.  C.  McCall, 

R.  P.  Trippe, 

J.  C.  Barnett, 

Wm.  Luffman, 

Ingram  &  Crawford, 

L.  B.  Anderson, 

E,  C.  Shackelford, 

S.  L.  Strickland  k  N.  N,  Beall, 

John  C,  Nicholls, 

H.  Green, 

Batt  Jones, 

Charles  C.  Kibbee. 

E.  L.  Douglass, 

A.  K.  A  H.  G.  Wright, 

Hudson  k  Wall, 

Geo.  R.  Black, 

D.  N.  Martin, 

Hawkins  &  Guerry, 


Poet  Office. 

Greensborough. 
Ltiwrenceville. 
Gainsville. 
Sparta. 
Hartwell. 
Fort  Valley. 
Monticello. 
Louisville. 
Dublin. 
Hinesville. 
Valdosta. 
Greenville- 
Camilla. 
Forsyth. 
Madison. 
Spring  Place. 
Columbus. 
Covington. 
Lexington. 
Dallas. 
Blackshear. 
Zebulon. 
Van  Wert. 
Hawkinsville. 
Cuthbert. 
Augusta. 
Ellaville. 
Sylvania. 
Griffin. 
Americus. 


VIII 


Law  and  Collection  Union. 


G  E  O  B  G  lA.—CojUinued. 


County. 

Name. 

Post  Office. 

Talbot, 

E.  H.  Bullock, 

Tal  bottom. 

Taliaferro, 

James  F.  Reid, 

Crawfordsville. 

Terrell, 

R.  F.  Simmons, 

Dawson. 

Troup, 

Speer  &  Speer, 

T /a  Grange. 

Upson, 

John  I.  Hall, 

Thomaston. 

Walker, 

J.  C.  Clements, 

Tiafayette. 

Walton, 

John  W.  Arnold, 

Monroe. 

Webster, 

Thomas  H.  Pickett, 

Preston. 

Whitfield, 

J.  A.  R.  Hanks, 

Dalton, 

Worth, 

Wni.  A.  Harris, 

Isabella. 

IDAHO. 

« 

Nez  Perce, 

Jasper  Rand, 

Lewiston. 

ILLINOIS. 

/ 

Adams, 

G.  W.  Fogg, 

Quincy. 

Alexander, 

Allen,  Mulkey  &  Wheeler, 

Cairo. 

Boone, 

C.  E.  Fuller, 

Belvidere. 

Cass, 

J.  Henry  Shaw, 

Beardstown. 

Champaign, 

Sweet  <^:  Lothrop, 

Champaign. 

Clark, 

Whitehead  &  Hare, 

Marshall. 

Coles, 

Wiley  &  Parker, 

Charleston. 

Cook, 

E.  A.  Otis, 

Chicago. 

DeWitt, 

E.  H.  Palmer, 

Clinton. 

Douglass, 

R.  B.  McPherson, 

Tuscola. 

Edgar, 

T.  C.  W.  Sale, 

Paris. 

Effingham, 

S.  F.  Gil  more. 

Effingham. 

Fayette, 

J.  W.  Ross, 

Vandalia. 

Ford, 

A.  M,  McElroy, 

Paxton. 

Law  and  Collection  Union. 
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I  L  L  I  N  O  I  S,—Cmtinued, 


County. 

Name. 

PoBt  Office. 

Franklin, 

Alfred  C.  Duff, 

Ronton. 

Fulton, 

E.  T.  Campbell, 

Lewistown. 

Gallatin, 

E.  N.  Jones, 

Shawneetown. 

Greene, 

Burr  &  Wilkinson, 

Carrolltou. 

Grundy, 

E.  Sanford, 

Morris. 

Hamilton, 

R.  S.  Anderson, 

McLeansboro. 

Hancock, 

David  Mack, 

Carthage. 

Iroquois, 

Blades  &  Kay, 

Watseka, 

Jefferson, 

Casey  &  Patton, 

Mt,  Vernon. 

Jersey, 

M.  B.  Miner. 

Jersey  ville 

Kane, 

Wheaton,  Smith  &  McDole, 

Aurora. 

Kankalee, 

C.  A.  Lake, 

Kankalee  City, 

Knox, 

J.  B.  Boggs, 

Galesburg. 

Lawrence, 

T.  P.  Lowry, 

Lawrenceville. 

Lee, 

A.  X.  Trusdell, 

Dixon. 

Livingston, 

Pillsburv  &  T/awrence, 

Pontiac. 

McLean, 

Stevenson  &  Ewing, 

Blcomington. 

Macon, 

• 

I.  A.  Buckingham, 

Decatur. 

Macoupin, 

John  N.  McMillan, 

Carlin  ville. 

Madison, 

Irwin  &  Krome, 

Edwardsville. 

Marshall, 

A.  J.  Bell, 

Lacon. 

^lason, 

Wright  &  Cochran, 

Havana. 

Massac, 

Edward  McMahon, 

Metropolis, 

Mercer, 

McCoy  &  Clokey, 

Aledo. 

Montgomery, 

W.  T.  Coale, 

Hillsboro, 

Morgan, 

Wm.  Brown, 

Jacksonville. 

Moultrie, 

W.  G.  Patterson, 

Sullivan. 

Peoria, 

Thomas  Cratt}", 

Peoria. 

Piatt, 

S.  R.  Reed, 

Monticello. 

Pope, 

Thomas  H.  Clarke, 

Golconda. 

Law  and  Collection  Union: 


I  L  L I N  O  I  S.—Continutd. 


County. 

Name. 

Post  Office. 

Pulaski, 

George  S.  Pidgeon, 

Mound  City. 

Putnam, 

Frank  Whiting, 

Granville. 

Richland, 

F.  D.  Preston, 

OIney. 

Rock  Island, 

W.  H.  Gest, 

Rock  Island. 

St.  Clair, 

Kase  &  Wilderman, 

Belleville. 

Sangamun, 

Broad  well  &  Springer, 

Springfield. 

Shelby, 

Hess  &  Stephenson, 

Shelbyville. 

Stark, 

Miles  A.  Fuller, 

Toulon. 

Stephenson, 

Ingalls  &  Atkins, 

Freeport. 

Tazewell, 

John  B.  Cohrs, 

Pekin. 

Union, 

Hugh  Andrews, 

Jonesboro'. 

Vermillion, 

Wm.  A.  Young, 

Danville. 

Warren, 

William  Marshall, 

Monmouth. 

\Vayne, 

James  A.  Creighton, 

Fairfield. 

White, 

Ciebs,  Conger  &  Hamil, 

Car  mi. 

Williamson, 

George  W.  Young, 

Marion. 

Woodford, 

George  H.  Kettele, 

INDIANA. 

Metamora. 

Allen, 

Combs  &  Miller, 

Fort  Wayne. 

Bartholomew, 

Jno.  N.  Kerr, 

Columbus. 

Boone, 

Ralph  B.  Simpson, 

Lebanon. 

Cass, 

J?  rank  Swigot, 

Logansport. 

Clarke, 

• 

S.  L.  Robison, 

Charlestown. 

Clay, 

A.  T.  Rose, 

Bowling  Greea 

Crawford, 

N.  R.  Peckinpaugh, 

Leavenworth. 

Daviess, 

W.  J.  Mason, 

Washington. 

Dearborn, 

Adkinson  &  Roberts, 

Lawrencebarg. 

Decatur, 

Gavin  &  Miller, 

Greensburg. 

DeKalb, 

James  E.  Rose, 

Butler. 

Law  and  Collection  Union. 
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INDIAN  Ar-Continued, 


Connty. 

Name. 

Post  Office, 

Elkhait, 

Blake  &  Johnson, 

Goshen. 

Fayette, 

James  P.  Kerr, 

Connersville, 

Floyd, 

Huckeby  &  Huekeby, 

New  Albany. 

Fountain, 

Nebcker  &  Cambern, 

Covington. 

Franklin, 

Chas.  Moorman, 

Brookville. 

Gibson, 

Wm.  M.  Land, 

Princeton. 

Grant, 

G.  T.  B.  Carr, 

Marion. 

Hamilton, 

Evans  &  Stephenson, 

Xoblesville. 

Hancock, 

James  L.  Mason, 

Greenfield. 

Harrison, 

Wolfe  &  Stockslager,         * 

Cory  don. 

Henry, 

Wm.  Grose, 

New  Castle. 

Howard, 

Kroli  &  Bennett, 

Kokomo. 

Huntington, 

DeLong  &  Cole, 

Huntington. 

Jackson, 

Long  &  Long, 

Brownstown. 

Jasper, 

Thomas  J.  Spitler, 

Rensselaer. 

Jay, 

James  W.  Templer, 

Portland. 

Jeff(Tson, 

Wilson  &  Wilson, 

Madison. 

Johnson, 

Jno.  W.  Wilson, 

Franklin. 

Knox, 

J.  S.  Pritchett, 

Vincennes. 

LaGrange, 

C.  U.  Wade, 

TiaGrange. 

Lake, 

Horine  &  Fancher, 

Crown  Point 

LaPorte,     . 

E.  G.  McCollum, 

TiuPorte. 

lladison. 

James  H.  McConnel, 

Anderson. 

Marion, 

Iiobert  N.  Lamb, 

Indianapolis. 

Monroe, 

James  B.  Mulky, 

Bloomington. 

Morgan, 

J.  V.  Mitchell, 

Martinsville. 

Ohi.), 

S.  R.  &  D.  T.  Downey, 

Rising  Sun. 

Perry, 

Charles  H.  Mason, 

Cannelton. 

Pike, 

Charles  H.  McCarty, 

Petersburg. 

Porter, 

Thomas  J.  Merrifield, 

Valparaiso. 

Poesy, 

Spencer  &  Loudon, 

Mt.  Vernon. 

XII 
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INDIAN  A—Qmtinued. 


County. 

Name. 

Post  Office. 

Randolph, 

Browne  &  Thompson, 

Winchester. 

Scott, 

W.  C.  Price, 

Lexington. 

Spencer, 

G.  L.  Reinhard, 

Rockport. 

Stark, 

S.  A.  McCrackin, 

Knox. 

Steuben, 

Gale  &  Glasgow, 

Angola. 

Sullivan, 

Jno.  T.  Gunn, 

Sullivan. 

Tipton, 

John  M.  Goar, 

Tipton. 

Vanderberg, 

W.  Frederick  Smith, 

Evansville. 

Washington, 

Horace  Heffren, 

Salem. 

Wells, 

Daviii  T.  Smith, 

lO  W  A. 

BluflPton. 

Benton, 

John  Shane, 

Vinton. 

Boone, 

C.  W.  Williams, 

Boonesboro. 

Cerre  Gorda, 

Stanberry,  Gibson  &  Stanberry,Mason  City. 

Clarke, 

Chaney  &  Reese, 

Osceola. 

Clinton, 

Albert  L.  TiCvy, 

Clinton. 

Des  Moines, 

Halls  &  Baldwin, 

Burlington. 

Dubuque, 

Shiras,  Van  Dusee  &  Hendersoi 

[i,Dubuque. 

Fayette, 

A  ins  worth  &  Millar, 

West  Union. 

Greene, 

Jackson  &  Potter, 

Jefferson. 

Guthrie, 

Wm.  Elliott, 

Panora. 

Hancock, 

James  Crow, 

i  llington. 

Hardin, 

Enoch  W.  Eastman, 

Eldora. 

Henry, 

T.  W.  &  John  S.  Woolson, 

Mt.  Pleasant. 

Jasper, 

Smith  &  Cook, 

Newton. 

Johnson, 

Edmonds  &  Ransom, 

Iowa  City. 

Keokuk, 

Geo.  D.  Woodin, 

Sigourney, 

Lee, 

Seaton  &  Allyn, 

Keokuk. 

Linn, 

J.  M.  Preston  &  Son, 

Marion. 

Law  and  Collection   Union. 
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I  O  W  A— Con/inm?. 


(Joanty, 

Name. 

Pobl  Office. 

Lucas, 

E.  B.  Woodward, 

Chariton. 

Madison, 

J.  &  B.  Leonard, 

Winterset. 

llarion, 

Atherton  &  Anderson, 

Knoxville. 

Marshall, 

Parker  &  Kice, 

Marshalltown. 

Monroe, 

Anderson  &  Stuart, 

Albia. 

Page, 

Morledge  &  McPhcrrin, 

Clarinda. 

Polk, 

Phillips  &  Phillips, 

Des  Moines. 

Pottawatamie, 

Baldwin  &  Wright, 

Council  Bluff. 

Poweshiek, 

L.  C.  Rlanchard, 

Montezuma. 

Scott, 

Stewart  &  Armstrong, 

Davenport. 

Tama, 

C.  B.  Bradshaw, 

Toledo. 

Taylor, 

R.  B.  Kinsell, 

Bedford. 

Union, 

J.  M.  Miligan, 

Aft  on. 

Wapello, 

E.  L.  Burton, 

Ottumwa. 

Warren, 

Bryan  &  Seevers, 

Indianola. 

Washington, 

H.  &  W.  Scofiekl, 

Washington. 

Wayne, 

W.  W.  Thomas, 

Cory  don. 

Webster, 

J.  F.  Buncombe, 

Fort  Dodge. 

AVinneshiek, 

John  T.  Clark, 

Decorah. 

A\  oodbury. 

Isaac  Pendleton, 

KANSAS. 

Sioux  City. 

Allen, 

Thurston  &  Gates, 

Humboldt. 

Anderson, 

W.  A.  Johnson, 

Garnett. 

Atchison, 

Horton  &  Waggoner, 

Atchison. 

Bourbon, 

W.  J.  Bawden, 

Fort  Scott. 

Butler, 

W.  T.  Galliher, 

Eldorado. 

Chase, 

S.  N.  Wood, 

Cottonwood  Falls. 

Coffey, 

Fearle  &  Stratton, 

Burlington. 

Doniphan, 

Sidney  Tennent, 

Troy. 

XII 
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INDIAN  Ar-CmUinued. 


County. 

Name. 

Post  Office. 

Randolph, 

Browne  &  Thompson, 

Winchester. 

Scott, 

W.  C.  Price, 

Lexington. 

Spencer, 

G.  L.  Reinhard, 

Rockport- 

Stark, 

S.  A.  McCrackin, 

Knox. 

Steuben, 

Gale  &  Glasgow, 

Angola. 

Sullivan, 

Jno.  T.  Gunn, 

Sullivan. 

Tipton, 

John  M.  Goar, 

Tipton. 

Vanderborg, 

W.  Frederick  Smith, 

Evansville. 

Washington, 

Horace  Heffren, 

Salem. 

Wells, 

Daviii  T.  Smith, 

IOWA. 

Bluffton. 

Benton, 

Boone, 

Cerre  Gorda, 

Clarke, 

Clinton, 

Des  Moines, 

Dubuque, 

Fayette, 

Greene, 

Guthrie, 

Hancock, 

Hardin, 

Henry, 

Jasper, 

Johnson, 

Keokuk, 

Lee, 

Linn, 


John  Shane,  Vinton. 

C.  W.  Williams,  Boonesboro. 

Stanberry,  Gibson  &  Stanberry,Mason  City. 
Chaney  &  Reese,        ^  Osceola. 

Albert  L.  Levy,  Clinton. 

Halls  &  Baldwin,  Burlington. 

Shiras,  Van  Dusee  &  Henderson, Dubuque. 


Ainsworth  &  Millar, 

Jackson  &  Potter, 

Wm.  Elliott, 

James  Crow, 

Enoch  W.  Eastman, 

T.  W.  &  John  S.  Woolson, 

Smith  &  Cook, 

Edmonds  &  Ransom, 

Geo.  D.  Woodin, 

Seaton  &  Allyn, 

J.  M.  Preston  &  Son, 


West  Union. 

Jefferson. 

Panora. 

J-  llington. 

Eldora. 

Mt.  Pleasant. 

Newton. 

Iowa  City. 

Sigourney. 

Keokuk. 

Marion. 


Law  and  Colledion   Union. 
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I  O  W  A^Continxied. 


(Joanty. 

Name. 

Post  Office. 

Lucas, 

E.  B.  Woodward, 

Chariton, 

Madison, 

J.  &  B.  Leonard, 

Winterset. 

Marion, 

Atherton  &  Anderson, 

Knoxville. 

Marshall, 

Parker  &.  Bice, 

Marshalltown. 

Monroe, 

Anderson  &  Stuart, 

Albia. 

Page, 

Morledge  &  McPhcrrin, 

Clarinda. 

Polk, 

Phillips  &  Phillips, 

Des  Moines. 

Pottawatamie, 

Baldwin  &  Wright, 

Council  Bhiff. 

Poweshiek, 

L.  C.  Blanehard, 

Montezuma. 

Scott, 

Stewart  <t  Armstrong, 

Davenport. 

Tama, 

C.  B.  Bradshaw, 

Toledo. 

Taylor, 

R.  B.  Kinsell, 

Bedford. 

Union, 

J.  IM.  Miligan, 

Aft  on. 

Wapello, 

E.  L.  Burton, 

Ottumwa. 

Warren, 

Bryan  &  Seevers, 

Indianola. 

Washington, 

H.  &  W.  Scofield, 

Washington. 

Wayne, 

W.  W.  Thomas, 

Cory  don. 

Webster, 

J.  F.  Dancombe, 

Fort  Dodge. 

Winneshiek, 

John  T.  Clark, 

Decorah. 

Woodbury, 

Isaac  Pendleton, 

KANSAS. 

Sioux  City. 

Allen, 

Thurston  &  Gates, 

Humboldt 

Anderson, 

W.  A.  Johnson, 

Garnett. 

Atchison, 

Horton  &  Waggoner, 

Atchison. 

Bourbon, 

W.  J.  Bawden, 

Fort  Scott. 

Butler, 

W.  T.  Galliher, 

Eldorado. 

Chase, 

S.  N.  Wood, 

Cottonwood  Falls 

Coffey, 

Fearle  &  Stratton, 

Burlington. 

Doniphan, 

Sidney  Tennent, 

Troy. 
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County. 
Taylor, 
Todd, 
Trigg, 
Trimble, 
Union, 
Warren, 
Washington, 
Webster, 
Woodford, 


K  E  N  T  U  C  K  Y^Ckmiinued, 


Name. 


D.  G.  Mitchell, 
J.  H.  Lowry, 
Jno.  S.  Spiceland, 
Jacob  Yeager, 
John  S.  Geiger, 
Bates  &  Wright, 
Richard  J.  Browne, 
A.  Edwards, 
Turner  &  Twynian, 


Port  OflBce. 
Carapbell:sville. 
Elkton. 
Cadiz. 
Bedford. 
Morganfield. 
Bowling  Green. 
Springfield. 
Dixon. 
Versailles. 


PariBh.  I 

Ascension, 

Avoyelles, 

Baton  Rouge, 

Caddo, 

Caldwell, 

Carroll, 

Catahoula, 

East  Feliciana, 

Franklin, 

Grant, 

Iberville, 

Jackson, 

Lafayette, 

Lafourche, 

Madison, 

Morehouse, 

Natchitoches, 

Orleanis, 


LOUISIANA. 

Name. 

R.  N.  Sims, 
Irion  &  Thorpe, 
Geo.  W.  Buckner, 
Newton  C.  Blan chard, 
Arthur  H.  Harris, 
Ed.  F.  Newman, 
Smith  &  Boatner, 
Frank  Hardesty, 
Wells  &  Corkern, 
Rufus  K.  Houston, 
Samuel  Matthews, 
James  E.  Hamlett, 
Conrad  Debaillon, 
Thomas  L.  Winder, 
Wells  &  Rainey, 
Newton  &  Hall, 
Morse  &  Dranguet, 
Sam.  C.  Reid, 


Post  Office. 
Donaldsonvillc. 
Marksville. 
Baton  Rouge. 
ShrevejK)rt. 
Columbia. 
Providence. 
Harrisoubursr. 
Clinton. 
Winsborough. 

Colfax. 

Plaquemine. 

Vernon. 
Vermillionville. 

Thibodeaux. 
Delta. 
Bastrop. 
Natchitoches. 
New  Orleans, 
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LOUISIAN  A— Continued, 


County. 

Name. 

Post  Office. 

Orleans, 

Canonge  &  Cazabat, 

New  Orleans, 

24  Exehange  PUoa. 

Point  Coupee, 

Thomas  H.  Hewes, 

Point  Coupee. 

Richland, 

Wells  &  Williams, 

Rayville. 

it 

H.  P.  Wells, 

Delhi. 

St.  Landry, 

Joseph  M.  Moore, 

Opelousas. 

Tensas, 

Reeve  Lewis, 

St:  Joseph. 

Terrebonne, 

John  B.  Winder, 

Houma. 

Union, 

Barrett  &  Trimble, 

Farmerville. 

Webster, 

A.  B.  George, 

Minder. 

M'ashita, 

R.  W.  Richardson, 

Monroe. 

u 

Richardson  &  McEnery, 

u 

West  Feliciana. 

Samuel  J.  Powell, 

St.  Francisville. 

Winn, 

W.  R,  Roberts, 

MAINE. 

Winnfield. 

Kennebec, 

Joseph  Baker, 

Augusta. 

Knox, 

Geo.  H.  M.  Barrett, 

Rockport. 

Oxford, 

Virgin  &  Upton, 

Norway. 

Somerset, 

E.  W.  McFadden, 

Kendall's  Mills. 

Alleghany, 
Anne  Arundel, 
Bahimore, 


a 


it 


taroline, 


Cecil. 


MARYLAND. 

Semmes  &  Read,  Cumberland, 

Randal  &  Hagner,  Annapolis. 
Reverdy  Johnson  &  C.  G.  Kerr,Baltimore. 
John  Thompson  Mason,  " 

John  I.  Yellott,  Towsonton. 

James  B.  Steele,  Denton. 

Jno.  E.  Wilson,  Elklon. 
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M  A  B  Y  L  A  K  'D^-Omtinued. 


County.  Name. 

Charles,  S.  Cox,  Jr., 

Frederick,  Wm.  P.  Maulsby,  Jr., 

Prince  George's,  Daniel  Clarke, 

Queen  Anne's,  John  B.  Brown, 

St.  Mary's,  Combs  &  Downs, 


Post  Office. 

Port  Tobacco. 
Frederick. 
Upper  Marlboro'. 
Centreville. 
Leonardtown. 


MASSACHUSETTS. 


Bristol, 
Talbot, 


Charles  A.  Read, 
C.  H.  Gibson, 


Taunton. 
East  on. 


MICHIGAN. 


Allegan, 

Arnold  &  Stone, 

Allegan. 

Barry, 

Wm.  H.  Hayford, 

Hastings. 

Bay, 

C.  H.  Denison, 

Bay  City. 

Calhoun, 

Wm.  H.  Brown, 

Marshall. 

a 

Alvan  Peck, 

Albion. 

Houghton, 

Ball  &  Chandler, 

Houghton. 

Huron, 

Eichard  Winsor, 

Port  Austin. 

Ingham, 

A\  m.  H.  Pinckney, 

Lansing. 

Isabella, 

I.  N.  Fancher, 

Isabella. 

Jackson, 

Johnson  &  Montgomery, 

Jackson. 

TiCnawee, 

Geddes  &  Miller, 

Adrian. 

Macomb, 

Edgar  Weeks, 

Mt.  Clemens. 

Marquette, 

Maynard  &  Ball, 

Marquette. 

Oakland, 

O.  F.  Wisner, 

Pontiac. 

Oceana, 

F.  J.  Russel, 

Hart. 

Ottawa, 

L.  B.  Soule, 

Grand  Haven. 

Saginaw, 

Gaylord  &  Hanchett, 

Saginaw. 

St.  Cluir, 

Atkinson  &  Parsons, 

Port  Huron. 
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Ctonnty. 
St.  Joseph, 
Shiawassee, 
Tuscola, 
Wayne, 


M I  C  H I  G  A  N— Coji/Mittfrf. 
Name. 

Mason  &  Melendy, 
E.  Gould, 
J.  P.  Hoyt, 
Meddaugh  &  Driggs, 


Post  Office. 

Centreville. 
Owasse. 
Caro. 
Detroit. 


Bentoo, 

Dodge, 

Fillmore, 

Martin, 

Mower, 

Olmstead, 

Ramsey, 

Steams, 

Steele, 

Winona, 


HIKNESOTA, 

J.  Q.  A,  Wood, 
G.  B.  Cooley, 
Murray  &  Melntire, 
M.  E.  L.  Shanks, 
G.  M.  Cameron, 
Butler  &  Shandrew, 
S.  M.  Flint, 
L,  A.  Evans, 
A.  C.  Hickman, 
Simpson  &  Wilson, 


Sauk  Rapids, 

Mantorville. 

Eushford. 

Fairmont. 

Austin. 

Rochester. 

St.  Paul, 

St.  Cloud. 

Owatonna. 

Winona. 


MISSISSIPPI 


Bolivar, 

Geo.  T.  Lightfoot, 

Calhoun, 

A.  T.  Roane, 

Carroll, 

James  Somerville, 

Chickasaw, 

Lacy  &  Thornton, 

Choctaw, 

John  B.  Hemphill, 

Claiborne, 

J.  H.  &  J.  F.  Maury, 

Clarke, 

Evans  &  Stewart, 

Coahoma, 

James  T.  Rucks, 

Holmes, 

H.  S.  Hooker, 

Itawamba, 

Clayton  &  Clayton, 

Jasper, 

Street  &  Chapman, 

Nebletts  Landing. 

Pittsboro\ 

Carrollton. 

Okalona. 

French  Camps. 

Port  Gibson. 

Enterprise. 

Friars'  Point. 

I^xington. 

Tuj^elo. 

Paulding. 
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MIS8I88IPP  l—ConHmted. 


Count  J* 

Ifame. 

PoAt  Office. 

Jefferson, 

B.  B.  Paddock, 

Fayette* 

Lauderdale, 

Steel  &  Watts, 

Meridian. 

Lawrence, 

K.  R.  Webb, 

Brookhaven* 

Leake, 

Raymond  Reid, 

Carthage. 

Lincoln, 

Cbrisnian  &  Thompson, 

Bropkhaven. 

Lowndes, 

Leigh  &  Evans,* 

Columbus. 

Madison, 

S.  M.  Wood, 

Canton. 

Marshall, 

Strickland  &  Fant, 

Holly  Springs. 

Monroe, 

John  B.  Walton, 

Aberdeen. 

Oktibbeha, 

Ch.  A.  Sullivan, 

Starkville. 

Panola, 

Miller  &  Miller, 

Sardis. 

Pike, 

Applewhite  &  Son, 

Magnolia. 

Rankin, 

Shelby  &  McCaskill, 

Brandon. 

Tallahatehee, 

Bailey  &  Bootbe, 

Charleston* 

Tishemingo, 

L.  T.  Reynolds, 

Jacinto. 

Tunica, 

T.  J.  Woodson, 

Austin. 

Warren, 

H.  F.  Cook, 

Vicksburg. 

Washington, 

Trigg  &  Buckner, 

Greenville. 

Wilkinson, 

L.  K.  Barber, 

Woodville. 

Winston, 

W.  S.  Boiling, 

Louisville. 

Yazoo, 

Miles  &  Epi)er8on, 

MISSOTJBI. 

Yazoo  City. 

1 

Adair, 

Ellison  &  Ellison, 

Kirksville. 

Atchison, 

Durfee,  McKillop  &  Co., 

1 

Rockport. 

Audrian, 

Wm.  O.  Forrist, 

Mexico. 

Barry, 

James  A.  Vance, 

Pierce  City. 

Barton, 

G.  H.  Walser, 

Tin  mar. 

Bnchanan, 

J.  W.  &  Jno.  D.  Strong  &  J. 

C. 

Hedenberg, 

St.  Joseph, 
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M  I  S  8  O  XT  R  l—Ckm^ued. 


County. 

Name. 

Post  Office. 

Butler, 

Snoddy  &  Matthews, 

Poplar  Bluff. 

Caldwell, 

Lemuel  Dunn, 

Kingston. 

Cape  Girardeau 

,    Lewis  Brown, 

Cape  Girardeau 

Carroll, 

B.  D.  Lucas, 

Carrollton. 

Chariton, 

Chas.  A.  VV^inslow, 

Brunswick. 

Clav, 

John  T,  Chandler, 

Liberty. 

Clinton, 

Chas.  A.  Wright, 

Plattsburg. 

Cole, 

E.  S.  King  &  Bro., 

Jefferson  City. 

Cooper, 

John  Cosgrove, 

Boonville. 

Daviess, 

Richardson  &  Ewing, 

Galktin. 

DeKalb, 

Samuel  C.  Loriug, 

Maysville. 

Dent, 

G.  S.  Duckworth, 

j^lem. 

Franklin, 

John  H.  Pugh, 

Union. 

Gentry, 

I.  P.  Caldwell, 

Albany. 

Greene, 

J.  Randolph  Cox, 

Springfield. 

Grundy, 

Daniel  Metcalf, 

Trenton. 

Harrison, 

D.  J.  Heaston, 

Bethany. 

Henry, 

E.  M.  Vance, 

Otnton. 

Hickory, 

Charles  Kroff, 

Hermitage. 

Holt, 

T.  H.  Parrish, 

Oregon. 

Iron, 

J.  P.  Dillingham, 

Ironton. 

Jackson, 

Holmes  &  Dean, 

Kansas  City. 

Jasper, 

Wm.  Cloud, 

Carthage. 

Johnson, 

N.  H.  Conklin, 

Warrensburg. 

Lafeyeite, 

Ryland  &  Son, 

Lexington. 

Lawrence, 

John  T.  Teel, 

Mount  Vernon. 

Lewis, 

F.  W.  Rash, 

Monticello. 

Lincoln, 

McKee  &  Frasier, 

Troy. 

Linn, 

A.  W.  Mullins, 

Linneus. 

Livingston, 

C.  H.  Mansur, 

Chillicothe. 

McDanald, 

A.  H.  Kennedy, 

Pineville. 
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M  I  8  S  O  U  B  I— Con^tnved. 


County. 

Name. 

Post  Office. 

Macon, 

A.  J.  Williams, 

Macon  Citv. 

• 

Madison, 

B.  B.  Cahoon, 

Frederick  town. 

Mercer, 

C.  M.  Wright, 

Princeton. 

Miller, 

Isaiah  Latcheni, 

Oakhurst. 

Moniteau, 

Moore  &  Willianw, 

California. 

Montgomery, 

L.  A.  Thompson, 

Danville. 

New  Madrid, 

R.  A.  &  R.  H.  Hatcher, 

New  Madrid. 

Perry, 

John  B.  Robinson, 

Perryville. 

Pettis, 

Richard  P.  Garrett, 

Sedalia. 

Phelps, 

A  If.  Harris, 

RoUa. 

Pike, 

Fagg  &  Dyer, 

Tiouisiana. 

Putnam, 

Fred.  Hyde, 

Unionville. 

Ralls, 

E.  W.  Southworth, 

New  London. 

Randolph, 

Porter  &  Rothwell, 

Huntsville. 

St.  Francois, 

F.  M.  Carter, 

Farmington. 

St.  liOuis, 

Lewis  &  Daniel, 

St.  Louis, 

617  1-2  ChMtaut  BtlMt 

c< 

A.  H.  Bereman, 

St.  Louis, 

- 

Cor.  ith  aod  Ollw  «!««(•. 

Saline, 

Jno.  W.  Bryant, 

Marshall. 

Scott, 

J.  H.  Moore, 

Commerce. 

Stoddard, 

Hicks  &  McKeon, 

MOWTAN 

Bloomfield. 

Edgerton, 

W.  E.  Cullen, 

Helena. 

Madison, 

Samuel  Word, 

Virginia  City. 

Burt, 
Cass, 
Johnson, 


KEBBASKA. 


Carrigan  &  Hopewell, 
Maxwell  &  Chapman, 
Charles  A.  Holmes, 


Tekamah. 

Plattsmoutb. 

Tecumseh. 
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N  £  B  B  A  S  K  A—Qmtinued. 


Comity. 

Name. 

Post  Office. 

Nemaha, 

Jarvis  S.  Church, 

Brownsville 

Otoe, 

W.  W.  Warden, 

Nebraska, 

Platte, 

• 

Leander  Gerrard, 

I9EVADA. 

Columbus. 

Humboldt, 

Patrick  H,  Harris. 

Unionville. 

Cheshire, 
Hillsboro', 


KEW   HAMFSHIBE. 

E.  M,  Forbes,  Winchester. 

G.  Y.  Sawyer  &  Sawyer  Junior,  Nashua. 


NEW   JEBSEY. 


Cumberland, 

Alex.  H.  Sharpe, 

Millville. 

Rssex, 

John  W.  Taylor, 

Newark. 

Hudson, 

Jos.  F.  Randolph,  Bennington 

F. 

Randolph  &  Jos.  F. 

Randolph, Jersey  City. 

Hunterdon, 

Alex.  Wurts, 

Flemington. 

Mercer, 

Leroy  H.  Anderson, 

Princeton. 

Middlesex, 

James  H.  Van  Cleef, 

New  Brunswick 

Monmouth, 

Charles  Haight, 

Freehold. 

Pasaaic, 

Andrew  J.  Sundford, 

Paterson. 

Somerset, 

Bartine  &  Long, 

Somerville. 

Sussex, 

Robert  Hamilton, 

Newton. 

Warren, 

J.  G.  Shipman, 

Belvidere. 

Alleghany, 
Cattaraugus, 


NEW    YOBK. 


John  G.  Collins, 
Scott  &  Laidland, 


Angelica. 
Ellicotville. 
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CouDty, 

Cayuga, 

Cortland, 

Essex, 

Franklin, 

Fulton, 

Genessee, 

Greene, 

Lewis, 

Livingston, 

Monroe,    . 

Montgomery, 

New  York, 


Ontario, 

Orange, 

Otsego, 

Rensselaer, 

Richmond, 

St.  Lawrence, 

Schoharie, 

Schuyler, 

Steuben, 

Sullivan, 

Tompkins, 

Ulster, 


KEW    Y  O  n  K—CknUinwd. 
Name. 

C.  W.  Haynes, 

John  S.  Barber, 

A.  C.  &  R.  L.  Hand, 

Horace  A.  Taylor, 

J.  A.  Marshall, 

J.  G.  Johnson, 

Bufus  W.  Watson, 

Edward  A.  Brown,  Jr., 

Geo.  W.  Daggett, 

H.  &  G.  H.  Humphrey, 

J.  D.  &  F.  F.  Wendell, 

Broome  &  Broome, 

Morrison,   Lanterbach  &  Spin 
gam, 

Metcalf  &  Field, 

J.  M.  Wilkin, 

James  A.  Lynes, 

G.  B.  &  J.  Kellog, 

Nathaniel  J.  Wyeth, 

L.  Hasbrouck,  Jr., 

John  S.  Pindar, 

S.  L.  Rood, 

A.  M.  Spooner, 

Arch.  C.  &  T.  A.  Niven, 

Merritt  King, 

T.  R.  &  F.  L.  Westbrook, 


Post  Office. 
Port  Byron. 
Cortland. 
Elizabeth  town. 

• 

Malone. 

Gloversville. 

Batavia. 

Cattskill, 

Lowville. 

Nunda. 

Rochester. 

Fort  Plain. 

New  York, 

10  WaU  Bticet. 

New  York, 

SOO  Br«adw«f . 

Canandaigiia. 

Montgomery. 

Cooperstown. 

Troy. 

Richmond. 

Ogdensbui-g. 

Cobleskill. 

Watkins. 

Avoca. 

Monticello. 

Newfield. 

Kingston. 


Anson, 
Bertie, 


NOBTH    CABOLINA. 

R.  Tyler  Bennett, 
James  L.  Mitchell, 


Wadesboro. 
Windsor. 
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NORTH    CABOLIKA- 

-C(mtinued. 

Conntj. 

Name. 

Post  Office. 

Buncombe. 

A.  T.  &  T.  F.  Davidson, 

Ashville. 

Cabarras, 

W.  J,  Montgomery, 

Concord. 

Camden, 

D.  D.  Ferebee, 

South  Mills. 

Carteret, 

John  M.  Perry, 

Beaufort. 

Catawba, 

John  F.  Murrill, 

Hickory  Tavern, 

(( 

John  B.  Hussy, 

Newton. 

Chatham, 

J.  J.  Jackson, 

Pittsboro. 

Columbus, 

J.  W.  Ellis, 

WhiteviUe. 

Cumberland, 

Charles  W.  Broadfoot, 

Fayetteville. 

Currituck, 

P.  H.  Morgan, 

Indian  Ridge. 

Edgecomb, 

W.  H.  Johnston, 

Tarboro. 

Greene, 

W.  J.  Ra  sherry. 

Snow  HilL 

Guildford, 

Dillard  &  Gilmer, 

Greensboro. 

Halifax, 

Walter  Clark, 

Halifax  C.  H. 

Harnett, 

John  A.  Spears, 

Harnett  C.  H. 

Haywood, 

W.  B.  &  G.  S.  Ferguson, 

Wavnesville. 

Jackson, 

James  B.  Love, 

Webster. 

Lincoln, 

W.  P.  Bynum, 

Lincoln  ton. 

McDowell, 

W.  H.  Malone, 

Marion. 

Mecklenburg, 

R.  D.  Osborne, 

Charlotte. 

New  Hanover, 

Abbott  &  Cantwell, 

Wilmington. 

Onslow, 

Richard  W.  Nixon, 

Jacksonville. 

Pasquotank, 

C.  W.  Grandy,  Jr„ 

Elizabeth  City. 

Perquimans, 

J.  M.  Albertson, 

Hertford. 

Pitt, 

T.  C.  Singletary, 

Greenville. 

Kichmond, 

Gilbert  M.  Patterson, 

Tiaurenburg. 

Bockingham, 

Reid  &  Settle, 

Wentworth. 

Kowan, 

Blacknier  &  McCorkle, 

Salisburg. 

Sampson, 

Milton  C.  Richardson, 

Clinton. 

Union, 

S.  H.  Walkup, 

Monroe. 

Wake, 

Wm.  R.  Cox, 

Raleigh. 
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KOBTH    C  A  B  O  L I  N  A— amltniied. 


County. 

Name. 

Post  Gffice. 

Warren, 

E.  Pritchard, 

Warrenton. 

Washington, 

Edmund  W.  Jones, 

Plymouth. 

Yadkin, 

John  A.  Hampton, 
OHIO. 

Hamptonville. 

Adams, 

F.  D.  Bayless, 

West  Union, 

Ashtabula, 

Woodbury  &  Ruggle.<», 

Jefferson. 

Athens, 

Browns  &  Wildes, 

Athens. 

Anglaize, 

G.  W.  Andreivs, 

Wapaconeta. 

Belmont, 

M,  D.  King, 

Barnesville. 

Brown, 

Baird  &  Young, 

Ripley. 

Carroll, 

C.  W.  Newell, 

Carrol  ton. 

Clinton, 

J.  M.  Kirk, 

Wilmington. 

Columbiana, 

Henry  C.  Jones, 

Salem. 

Crawford, 

Thos.  Beer, 

Bucyrus. 

Cuyahoga, 

E.  D.  Stark, 

Cleveland. 

Delaware, 

J.  J.  Glover, 

Delaware. 

Fayette, 

S.  F.  Kerr, 

Washington  C.  H. 

Franklin, 

John  G.  McGuffcy, 

Columbus. 

Fulton, 

W.  C.  Kelly, 

Wauseon. 

Hamilton, 

Logan  &  Randell, 

Cincinnati. 

Hardin, 

John  D.  King, 

Kenton. 

Highland, 

R.  S.  Leake, 

Greenfield. 

Hocking, 

Homer  L.  Wright, 

Logan. 

Huron, 

Charles  B.  Stickney, 

Norwalk. 

Knox, 

H.  H.  Greer, 

Mt.  Vernon. 

Lake, 

John  W.  Tyler, 

Painsville. 

Logan, 

Kernan  &  Kernan, 

Bellefontaine. 

Lucas, 

Haynes  &  Price, 

Toledo. 

Mahoning, 

Landon  Masten, 

Canfield, 
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O  H  I  O—Coniinwd, 


County. 

Name.        _ 

Post  Office. 

Marion, 

H.  T.  Van  Fleet, 

Marion. 

Medina, 

Blake,  Woodward  &  Codding, 

Medina. 

Meigs, 

J.  &  J.  P.  Bradbury, 

Pomerov. 

Miami, 

W.  8.  Thomas, 

Troy. 

Montgomery, 

J.  A.  McMahon, 

Dayton. 

Morgan, 

IJanna  &  Kennedy, 

McConnelsville. 

Morrow, 

Andrews  &  Rogers, 

Mount  Gilead. 

Ottawa, 

Wm.  B.  Sloan, 

Port  Clinton. 

Paulding, 

P.  W.  Hardesty, 

Paulding. 

Pickaway, 

S.  W.  Courtright, 

Circleville, 

Pike, 

J.  J.  Green, 

Waverly. 

Sandusky, 

Jno.  Elwell, 

Fremont. 

Shelby, 

A.  J.  Rebstock, 

Sidney. 

Stark, 

Louis  Schaefer, 

Canton. 

Tuscarawas, 

A.  L.  Neely, 

New  Philadelphia 

Union, 

Porter  &  Sterling, 

"Vlarysville. 

Washington, 

Xnowles,  Alban  &  Hamilton, 
OBEGON. 

Marietta. 

Benton, 

John  Burnett, 

Corvallis. 

Clackamas, 

L.  O.  Sterns, 

Baker  City. 

Douglas, 

W.  R.  Willis, 

Roseburg. 

Marion, 

Chester  N.  Terry, 

Salem. 

PENNSYLVANIA. 


Alleghany, 

William  Blakely, 

Pittsburg. 

Bedford, 

E.  F.  Kerr, 

Bedford. 

Bradford, 

Delos  Rockwell, 

Troy. 

Cambria, 

George  M.  Reade, 

Ebensburg. 

XXVIII 

Jbaw  and  {jouemon  U' 

nton. 

PBNNSYLVANIA- 

-Omtiniied, 

County. 

.    Name. 

Post  Office. 

Cameron, 

Samuel  C.  Hyde, 

Emporium. 

Centre, 

McAllister  &  Beaver, 

Bellefonte. 

Chester, 

Alfred  P.  Reid, 

West  Chester. 

Clarion, 

David  Lawson, 

Clarion. 

Clinton, 

C.  S.  McCorraick, 

Lock  Haven. 

Crawford, 

H.  L.  Richmond  &  Sou, 

Mead  vi  lie. 

Dauphin,  . 

I.  M.  McClure, 

Harrisburg. 

Elk, 

George  A.  Rathburn, 

Ridge  way. 

Erie, 

J.  C.  &  F.  F.  Marshall, 

Erie. 

Fayette, 

McDowell  &  Litman, 

Uniontown. 

Indiana, 

J.  N.  Banks,; 

Indiana. 

Lancaster, 

Reuben  H.  Long, 

Lancaster. 

Lawrence, 

D.  S.  Morris, 

Newcastle. 

Lebanon, 

A.  Stanley  Ulrich, 

Lebanon. 

Luzerne, 

A.  A.  Chase, 

Scranton. 

Mercer, 

Griffith  &  Mason, 

Mercer* 

Montour, 

Isaac  X.  Grier, 

Danville, 

Northampton, 

M.  Hale  Jones, 

Easton. 

Perry, 

Lewis  Potter, 

New  Bloomfield. 

Philadelphia, 

Wm.  Henry  Rawle, 

Philadelphia. 

710  Waraot  dtrevt. 

Pike, 

John  Nyce, 

Milford. 

Schuylkill, 

J.  W.  Ryan, 

p   Pottsville. 

Somerset, 

Samuel  Gaither, 

Somerset. 

Sullivan, 

O.  Logan  Grim, 

Laporte. 

Union, 

Linn  &  Dill, 

Lewisburg. 

Abbeville, 
Anderson, 
Barnwell, 


SOUTH    CABOLINA. 

Thomas  Thompson, 
J.  S.  Murray, 
John  J.  Maher, 


Abbeville  C.  H. 
Anderson  C.  H. 
Barnwell. 
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County. 

Beaufort, 

Charleston, 

Chesterfield, 

Clarendon, 

Colleton, 

Darlington, 

Edgefield, 

Fairfield, 

Greenville, 

Kershaw, 

Lancaster, 

Laurens, 

Marlborough, 

Orangtburg, 

Pickens, 

Spartansburg, 

Sumter, 

Union, 

Williamsburg, 


BOXTTH    CA'RO'LnXA—Qmivnned. 

Name.  Post  Office. 

Colcock  &  Hutson,  Pocotaligo. 

Memminger,  Pinckney  &  Jervey,  Charleston. 
W.  L.  T.  Prince,  Cheraw. 

Haynsworth,  Fraser  &  Barron,  Manning. 


Williams  &  Fox, 
Mclver  &  Boyd, 
Thomas  P.  Magrath, 
James  H.  Rion, 
Earle  k  Blythe, 
Kershaw  &  Kershaw, 
W.  A.  Moore, 
8.  &  H.  L.  McGowan, 
Hudson  k  Newton, 
W.  J.  De  Treville, 
Whitner  Symmes, 
J.  M.  Elford, 
Richardson  k  Son, 
Robert  W.  Shand, 
Barron  k  Gilland, 


Waterboro. 

Darlington  C.  H. 

Edgefield  C.  H. 

Winnsboro. 

Greenville. 

Camden, 

Lancaster, 

Laurens  C.  H. 

Bennetsville. 

Orangeburg. 

Walhalla. 

Spartanburg. 

Sumter. 

Union. 

Kingstree. 


TENNESSEE. 


Bedford, 

H.  L.  k  R.  B.  Davidson, 

Shelbyville. 

Benton, 

W.  F.  Doherty, 

Camden. 

Bledsoe, 

8.  B.  Northrup, 

Pikeville. 

Blount, 

Sam.  P.  Rowan, 

Marysville. 

Bradley, 

J.  N.  Aiken, 

Charleston. 

Cannon, 

Burton  &  Wood, 

Woodbury,* 

Carter, 

W.  C.  Emmert, 

Elizabethton. 

Carroll, 

James  P.  Wilson, 

Huntington. 

Cheatham, 

L.  J.  liowe, 

Ashland  City. 
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County. 

Claiborne, 

Cocke, 

Davidson, 

Decatur, 

DeKalb, 

Dickson, 

Dyer, 

Fentress, 

Franklin, 

Gibson, 

Giles, 

Grundy, 

Hamilton, 

Hardin, 

Hardeman, 

Hawkins, 

Haywood, 

Henderson, 

Henry, 

Hickman, 

Humphreys, 

Jackson, 

Johnson, 

Knox, 

Lauderdale, 

Lincoln, 

Macon, 

Marion, 

Marshall, 

Maury, 

Meigs, 


TENKES8E  'Er—CorUinued. 
Name. 

Robert  F.  Patterson, 

McSween  &  Son, 

Reid  &  Brown, 

G.  W.  Walters, 

Nesmith  &  Bro., 

R.  M.  Baldwin, 

A.  P.  Hall, 

A.  M.  Gairett, 

Kewman  &  Turney, 

G.  H.  Hall, 

James  &•  W.  H.  McCallura, 

James  W.  Bouldin, 

M.  H.  Clift, 

John  A.  Pitts, 

Hill  &  Hardin, 

A.  A.  Kyle, 

H.  B.  Folk, 

J.  W.  (j.  Jones, 

J.  N.  Thomason, 

O.  A.  Nixon, 

H.  M.  McAdoo, 

R.  A.  Cox, 

Thomas  S.  Smyth, 

John  Baxter, 

Wilkinson  &  Wilkinson, 

Bright  &  Sons, 

M.  N.  Alexander, 

Amos  L.  Griffith, 

James  H.  &  Thomas  F.  Lewis, 

Thomas  &  Barnett, 

V.  C.  Allen, 


PoRt  Office. 
Tazewell. 
Newport. 
Nashville. 
Decaturville, 
Smithville. 
Charlotte. 
Dyersburg. 
Jamestown. 
Winchester. 
Trenton. 
Pulaski. 
Altamont. 
Chattanooga. 
Savannah. 
Bolivar. 
Rogersville. 
Brownsville. 
Lexington. 
Paris. 
Centreville. 
Wavcrly. 
Gainesboro, 
Taylorsville. 
Knoxville. 
Ripley. 
Favetteville. 
Lafavette. 
Jasper. 
Lewii^burg. 
Columbia. 
Decatur. 
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TEKKE8SE  ^r— Continued, 


Coanty. 

Name. 

Post  Office. 

Montgomery, 

W.  A.  Quarles, 

Clarksville. 

(( 

John  P.  Campbell, 

a 

Monroe, 

Staley  &  McCrosky, 

Madisonville. 

McMinn, 

Briant  &  Richmond, 

Athens. 

McXairy, 

James  F.  McKinney, 

Purdy. 

Obion, 

J.  G.  Smith, 

Troy. 

Overttin, 

A.  F.  Capps, 

Livingston. 

Perry, 

James  L.  Sloan, 

Linden. 

Polk, 

John  C.  Williamson, 

Benton. 

Puinam, 

H.  Denton, 

Cookeville. 

IJoane, 

Samuel  L.  Childress, 

Kingston. 

Robertson, 

Wm.  M,  Hart, 

Springfield. 

Rutherford, 

Ridley  <%;  Ridley, 

Murfreesboro. 

Sevier, 

G.  W.  Pickle, 

Sevicrville. 

Shelby, 

W.  A.  Dunlap, 

Memphis. 

Cor.  MadiMo  4  2d  Streeu. 

u 

H.  Townsend, 

Memphis.  . 

Smith, 

E.  W.  Turner, 

Carthage. 

Sullivan, 

W.  D.  Haynes, 

Blountville. 

Stewnrt, 

J.  M.  Scarborough, 

Dover. 

Tipton, 

Peyton  I.  Smith, 

Covington. 

Warren, 

John  li.  Thompson, 

McMinn  ville. 

Washington, 

P.  P.  C.  Nelson, 

Johnson  Depot. 

Wavne, 

R.  P.  &  Z.  M.  Cypert, 

Waynesboro. 

Weakley, 

W.  P.  Caldwell, 

Gardner. 

a 

Charles  M.  Ewing, 

Dresden. 

White, 

\V.  M.  Simpson, 

Sparta. 

Williamson, 

Hicks  &  Magness, 

Franklin. 

Wilson, 

Tarver  &  Goljady, 

Lebanon. 
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T  B  X  A  S. 

County. 

Name. 

Post  Office. 

Anderson, 

* 

J.  N.  Garner, 

Palestine. 

Angelina, 

H.  G.  Ijane, 

Homer. 

Atascosa, 

W.  H.  Smith, 

Pieasonton. 

Austin, 

Ben.  T.  &  Charles  A.  Harris, 

Bellville. 

Bell, 

McGinn  is  &  Lowry, 

Bel  ton. 

Bexar, 

Thomas  M.  Paschal, 

San  Antonio. 

Bosque, 

Henry  Fossett, 

Meridian. 

Bowie, 

B.  T.  Estes, 

Boston. 

Brazoria, 

George  W.  Duff, 

Columbia. 

Brazos, 

John  Henderson, 

Bryan, 

Burk, 

Jaiues  H.  Jones, 

HendersoD. 

•  Burleson, 

A.  W.  Mclver, 

Caldwell. 

Caldwell, 

Nix  &  Storey, 

Lockhart. 

Calhoun, 

John  8.  Givens, 

Indianola. 

Cooke, 

Weaver  &  Bordeaux, 

Gainesville. 

Dallas, 

Juhn  M.  Crockett, 

Dallas. 

Ellis, 

H.  H.  Sneed, 

Waxahatchie. 

Falls, 

T.  P.  &  B.  L.  Aycock, 

Martin. 

Fannin, 

Roberts  &  Scrapie, 

Bonharo. 

Fayette, 

ISIoore  &  Led  better, 

Lagrange. 

Fort  Bend, 

B.  J.  Calder, 

Richmond. 

Freestone, 

Theo.  G.  Jones, 

Fairfield. 

Gonzales, 

Harwood  &  Conway, 

Gonzales. 

Grayson, 

Woods  &  Cowles, 

Sherman. 

Guadalupe, 

Washington  E.  Goodrich, 

Seguin. 

Harris, 

Crosby  &  Hill, 

Houston. 

Harrison, 

J.  B.  Williamson, 

Marshall. 

Henderson, 

P.  T.  Tannehill, 

Athens. 

Hill, 

"V\  m.  B.  Tarver, 

Hillsboro. 

Houston, 

D.  A.  Nunn, 

Crockett, 

Hunt, 

Sam.  Davis, 

Greenville. 
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T  E  X  A  B—Qmtinued. 


County. 

Name. 

Post  Office. 

Jack, 

Thomas  Ball, 

Jacksboro. 

Jasper, 

Moulton  &  Doom, 

Jasper. 

Jefferson, 

J.  K.  Robertson, 

Beaumont. 

Kame8, 

L.  S.  Tiawhon, 

Helena. 

Kaafman, 

Manion,  Huffmaster  &  Adams, 

Kaufman. 

Kerr, 

R,  F.  Crawford, 

Kerrsville. 

Lamar, 

8.  B.  Maxey, 

Paris. 

Lavaca, 

H.  R.  McLean, 

Hallettsville. 

LCOD, 

W.D.Wood, 

Centreville. 

McLennan, 

Flint,  Chamberlin  &  Graham, 

Waco. 

Marion, 

Crawford  &  Crawford, 

Jefferson, 

Milam, 

C.  R.  Smith, 

Cameron. 

Montague, 

W.  H.  Grigsby, 

Montague. 

Montgomery, 

Jones  &  Peel, 

Montgomery. 

Navarro, 

Wm.  Croft, 

Corsieana. 

Xewton, 

John  T.  Stark, 

Newton. 

Nueces, 

J.  B.  Murphy, 

Corpus  Christi. 

Orange, 

Dan  H.  Triplett, 

Orange. 

Polk, 

J.  M.  Crosson, 

Livingston. 

Red  River, 

W.  B.  Wright, 

Clarksville. 

Refugio, 

Wm.  W.  Dunlap, 

Rockport. 

Robertson, 

F.  A.  Hill, 

Calvert. 

Sabine, 

J.  M.  Watson, 

Hemphill. 

San  Augustine, 

S.  B.  Bewley, 

San  Augustine. 

Smith, 

R.  E.  House, 

Tyler. 

Tarrant, 

Hendricks  &  Smith, 

Fort  Worth. 

Titus, 

Henry  Dillahunty, 

Mount  Pleasant. 

Travis, 

Chandler  &  Carleton, 

Austin. 

(( 

Hancock  &  West, 

(( 

Trinity, 

S.  8.  Robb, 

Sumpter. 

Upsher, 

J.  L.  Camp, 

Gilmer. 
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County. 

Uvalde, 

Victoria, 

Williamson^ 
Wise, 

Wood, 


T  E  X  A  S— Continued. 
Name. 

J.  M.  McCormack, 

Phillips,  Lackey  &  Stayton, 

Coffee  &  Henderson, 
J.  W.  Booth, 

J.  J.  Jarvis, 


Post  Office. 

Uvalde. 

Victoria. 

Georgetown. 
Decatur. 

Quitman. 


UTAH. 


Great  Salt  Lake,  Fitch  &  Mann, 


Salt  Lake  City. 


Caledonia, 
Eutland, 


V  E  B  M  O  N  T. 


Belden  &  May, 
J.  Prout, 


St.  Johnsburj. 
Rutland. 


Accomack, 

Albemarle, 

Alexandria, 

Augusta, 

Buckingham, 

Campbell, 

Caroline, 

Charlotte, 

Culpepper, 

Dinwiddie, 

Fairfax, 

Fluvanna, 

Frederick, 

Gloucester, 

Greene, 


VIBQINIA. 

Gunter  &  Gillet, 
Blakey  &  Rierson, 
Ball  &  Mushbach, 
Effinger  &  Craig, 
K  F.  Bocock, 
Wm.  &  John  Daniel, 
Washington  &  Chandler, 
Thomas  E.  Watkins, 
Gibson  &  Alcocke, 
Mann  &  Stringfellow, 
H.  W.  Thomas, 
Wm.  B.  Pettit, 
T.  T.  Fauntleroy,  Jr., 
J.  T.  &  J.  H.  Seawell, 
R.  S.  Thomas, 


Accomack  C.  H. 

Charlottesville. 

Alexandria. 

Staunton. 

Buckingham. 

Lynchburg. 

Bowling  tJreen. 

Charlotte  C.  H. 

Culpepper. 

Petersburg. 

Fairfax  C.  H. 

Palmyra, 

Winchester. 

(jrloucester. 

Stanardsville. 
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V  I  B  a  I  K"  I  X— Continued. 


County. 

Name. 

Post  Office. 

Greenville, 

W.  S.  Goodwyn, 

Hicksford. 

Hanover, 

W.  K.  Winn, 

Ashland. 

Henrico, 

George  L.  Christian, 

Richmond. 

li 

Wm.  J.  Clopton, 

ti 

James  City, 

R.  H.  Armistead, 

Williamsburg. 

King  William, 

B.  B.  Douglas, 

Ayletts, 

Lancaster, 

B.  H.  Robinson, 

Lancaster. 

Lee, 

David  Miller^ 

Jonesville. 

Loudon, 

John  M.  Orr, 

Leesburgt 

Matthews, 

T.  J.  Christian, 

Matthews  C.  H. 

Mecklenburg, 

• 

Chambers,  Goode  ABaskerville,  Boydton. 

Middlesex, 

Robert  L.  Montague, 

Saluda. 

Montgomery, 

John  J.  Wade, 

Christian  burg. 

Nansemond, 

John  R.  Kilby, 

Suffolk. 

Xelson, 

Thomas  P.  Fitzpatrick, 

Arrington. 

New  Kent, 

John  P.  Pierce, 

New  Kent  C.  H. 

Norfolk, 

Hinton,  Goode  &  Chaplain, 

Norfolk. 

Nottoway, 

Wm.R,  Bland, 

WellviUe. 

I'age, 

Richard  S.  Parks, 

Luray. 

Pittsylvania, 

Reed  &  Bouldin, 

Danville. 

Prince  Edward, 

Berkeley  &  Berkeley, 

Farnville. 

Pulaski, 

Lewis  A.  Buckingham, 

Snowville. 

Roanoke, 

Strouse  &  Marshall, 

Salem. 

Rockbridge, 

D.  E.  &  J.  H.  Moore, 

Lexington. 

Rockingham, 

George  G.  Grattan, 

Harrisonburg. 

Scott, 

E.  F.  Tiller, 

Rstillville. 

Smyth, 

Gilmore  &  Derrick, 

Marion. 

Southampton, 

J.  H.  &  J.  B.  Prince, 

Jerusalem. 

Spottsylvania, 

Marye  &  Fitzhugh, 

Fredericksburg 

Surrey, 

George  T.  Clarke, 

Bacon^s  Castle. 
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V  I  B  G  I  N  I  X— Continued, 


Couuty. 

Name. 

Post  Office, 

Washington, 

Frank  A.  Humes, 

Abingdon. 

Wythe, 

Terry  &  Pierce, 

Wytheville. 

WASHINGTON  TEBBIOBTY. 


Jefferson, 


B.  F.  Dennison, 


Port  Townsend. 


WEST  VIBGINIA. 


Berkeley, 

Blackburn  &  Lamon, 

Martinsburg. 

Cabell, 

B.  F.  Curry, 

Hamlin. 

Fayette, 

Theophilus  Gaines, 

Fayette  C.  H. 

Greenbrier, 

Mathews  &  Mathews, 

Lewisburg. 

Hardy, 

Allen  &  Sprigg, 

Moorefield. 

Harrison, 

Gideon  D.  Camden, 

Clarksburg, 

Jackson, 

Henry  C.  Flesher, 

Jackson  C.  H. 

Jefferson, 

Jo.  Mayse, 

Charleston. 

Kanawha, 

McWhorter  &  Freer, 

Charleston. 

Mason, 

W.  H.  Tomlinson, 

Point  Pleasant. 

Mineral, 

George  A.  Tucker, 

Piedmont. 

Monongalia, 

Willey  &  Son, 

Morgan  town. 

Morgan, 

J.  Rufus  Smith, 

Berkeley  Springs. 

Ohio, 

W.  V.  Hoge, 

Wheeling. 

Pocahontas, 

D.  A.  Stofer, 

Huntersville. 

Preston, 

G.  Cresap, 

Kingwood. 

Raleigh, 

Martin  H.  Holt, 

Raleigh  C.  H. 

Randolph, 

David  Goff, 

Beverly. 

Roane, 

J.  G.  Schilling, 

Spencer. 

Upsher, 

W.  G.  L.  Totten, 

Buckhannon. 
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WISCONSIN. 


County. 

Name. 

Poet  Office. 

Adams, 

O.  B.  Tjapham, 

Friendship, 

Brown, 

Hastings  &  Greene, 

Green  Bay, 

Clark, 

Robert  J.  McBride, 

Neillsville. 

Dane, 

Vilas  &  Bryant, 

Madison. 

Door, 

D.  A.  Reed, 

Sturgeon  Bay. 

Eau  Claire, 

Wm.  Pitt  Bartlett, 

Eau  Claire. 

Grant, 

Bushnell  &  Clark, 

Lancaster. 

Green, 

Dunwiddie  &  Bartlett, 

Monroe. 

Green  Lake, 

John  C.  Truesdell, 

Princeton. 

Iowa, 

George  L.  Frost, 

Dodge  ville. 

Juneau, 

R.  A.  Wilkinson, 

Mauston. 

Kenosha, 

J.  J.  Pettit, 

Kenosha. 

LaFayette, 

George  A.  Marshall, 

Darlington. 

Marquette, 

Wm.  H.  Peters, 

Montello. 

Portage, 

James  0.  Raymond, 

Plover. 

Racine, 

George  B.  Judd, 

Racine. 

Richland, 

Eastland  &  Eastland, 

Richland  Centre* 

St.  Croix, 

J.  S.  Moffatt, 

Hudson. 

Sauk, 

Howard  J.  Huntington, 

Baraboo. 

Walworth, 

H.  F.  Smith, 

Elkhorn. 

Washington, 

Frisby  &  Weil, 

West  Bend. 

JUST     PTJBLISEEEDl 


-BY- 


T.  &  J.  W.  JOHNSON  &  CO., 

535  CHESTNUT  ST.,  PHILADELPHIA,  PA. 

The  completed  volumes  of  the 

LAW  REPORTS  FOR  1871. 


There  are  now  issued,  bound,  thirty-nine  volumes,  having  the  important  ca.«e« 
from  the  Appellate  Series  to  1871,  added. 

QUEEN'S  BENCH  REPORTS.    1865  to  1871.    6  vols. 

COMMON  PLEAS  REPORTS.    1865  to  1871.    6  vols. 

EXCHEQUER  REPORTS.  1865  to  1871.    6  vols. 

ADMIRALTY  AND  ECCLESIASTICAL  REPORTS.    1865  to  1869.    2  vok 

PROBATE,  DIVORCE  and  MATRIMONIAL  CAUSES.    1865  to  1869.    1  vol 

CHANCERY   APPEAL   CASES.      Including  Bankruptcy  and  Lunacy  Ca.se^. 
1805  to  1871.    6  vols. 

EQUITY  CASES.    Before  the  Master  of  the  Rolls  and   the  Vice-Chancellore. 
1865  to  1871.    12  vols. 

Either  of  thene  Rc^xorU*,  up  to  the  present  titne  only,  for  sale  separately;  but  here- 
after, the  volumes  comprised  in  each  Series  can  only  be  supplied  together. 

By  arrangement  with  the  English  publishers,  we  shall  hereafter  supply  the  Lon- 
don editions  monthly,  in  place  of  the  reprints.  And  are  also  enabled  to  supply 
the  Appellate  Series  and  Statutes  to  those  that  may  desire  them. 

THE  APPELLATE  SERIES  comprises  House  of  Lords  and  Privy  Council 
Decisions;  also  Irish  and  Scotch  Appeals. 

Terms  of  subscription  will  remain  as  before,  $10  per  annum  for  either  eeiif^j 
payable  in  advance. 

iGrentlcmen  desiring  to  subscribe  to  either  the  Appellate  Series,  or  Statutes,  will 
please  inform  us  at  their  earliest  convenience. 

We  shall  be  pleased  to  correspond  with  any  one  desiring  further  information 
concerning  these  Report4>. 

fii^s^^atalogues  furnished  upon  application,  and  special  inducements  to  new  sub 
scribers  who  may  desire  to  purchase  the  entire  work  from  the  commencement. 

O 

X  ISr      PX^£2SS. 

ENGLISH  COMMON  LAW  REPORTS.    Vol.  117, 118. 

SMITH'S  LEADING  CASES.    7th  Am.  Edition. 

WILLS  ON  CIRCUMSTANTIAL  EVIDENCE.    5th  Am.  Edition. 

LEADING  CASES  IN  EQUITY.    4th  Am.  Edition. 

WILLIAMS  ON  PERSONAL  PROPERTY.    4th  Am.  Edition. 

HAWKINS  ON  WILLS. 

BEST  ON  EVIDENCE. 

DIGEST  OF  PENNSYLVANIA  REPORTS.    By  Hon.  J.  T.  Mitchell. 

TUDOR'S  LEADING  CASES. 

T.  &  J.  W.  JOHNSON  &  CO., 

PlUladelphla,  Pa* 


L  A.^/V     BOOKS!! 


W.  T.  BERRY  &  CO., 

LAW   BOOKSELLERS, 


B^  to  invite    the  attention   of  the  Profession  to  their   collection 
of  La.w  Books.     It  embraces  a  large  stock,  and  is  offered  at 

Prices  as  low  as  any  other  House. 


■o- 


W.  T.  Berry  &  Co.,  besides 

mnn  m  [dition  of  tenmessie  reports 

Have  the  remainder  of 

Yerger,  Meigs,  Humphreys,  Sneed  and  Head. 

Those  having  odd  or  duplicate  volumes  of  any  of  the  above  men- 
tioned Reports,  should  communicate  with  us. 

o 

W-  T.  Berry  &  Co.,  have  also  the  best  collection  of 

THE  BEST  ENGLISH  BOOKS 

EYEB  EXHIBITED  USt  KASHVILLE. 


W.  T.  Berry  &  Co.,  Booksellers, 

NASHVILLE,   TEN^N. 


FRANC.  M.  PAUL.  ALBERT  B.  TAVEL. 

PAUL  &  TAVEL, 

Law  Publishers,  Stationeris, 

STEAM  PRINTERS,  BINDERS, 

BLANK  BOOK  MANUFACTURERS. 


<•» 


Keep  a  good  assortment  of 

STANDARD  MISCELLANEOUS  BOOKS, 

New  Worbs  e£  MeMon,  ieleBee^  fte 

Giye  especial  attention  to  filling 

Inawyevs'  Inibravies. 

Agents  for  the  sale  of  the 

SUPREME  COURT  REPORTS  OF  TENNESSEE. 

o 


W.  C.  COLLIER  &  CO., 

BLANK  BOOK  HAinTFlCIUBESS, 

Job    Printers^   Stationers^ 

A.NT> — 

BOOKSELLERS  AND  BINDERS, 

No.  44  \STSJOTS  STREET, 

yrASHVILLE,    -    -    TEIS":iSrE8SEE. 

Frank  T.  Beid.  Weill  8.  Brown,  Jr. 

SOLICITORS  IN  CHANCERY, 


I 


THE 
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Autobiographical  Sketch  of  Chancellor  Kent 


We  are  indebted  to  R.  McPhail  Smith,  of  the  Nashville  Bar,  for 
the  following  very  interesting  fragment  of  autobiography  which  is  now 
published  for  the  first  time.  It  is  from  the  pen  of  no  less  a  personage 
than  Chancellor  Kent.  The  history  of  it  is  as  follows :  In  the  year 
1828,  the  late  Thomas  Washington,  one  of  the  most  eminent  of  the 
Bar  of  Tennessee,  and  a  warm  admirer  of  Chancellor  Kent,  wrote  to 
the  latter,  enclosing  a  very  elaborate  argument  of  his  own,  and  re- 
questing to  be  &vored  with  a  familiar  account  of  his  life,  studious 
habits,  etc.  This  request  was  complied  with.  The  letter  containing 
the  desired  autobiographical  sketch  was  at  different  times  shown  by 
Mr.  Washington  to  several  of  his  professional  brethren,  and  among 
others  to  Return  J.  Meigs,  John  M.  Lea,  and  John  Trimble.  Mr. 
Smith  first  heard  of  the  document  from  Mr.  Trimble,  who  related  in 
conversation  Chancellor  Kent's  description  of  the  manner  in  which 
he  was  accustomed  to  make  up  his  judgments.  Afterwards,  upon 
mentioning  this  to  Mr.  Meigs,  in  Washington,  D.  C.  where  he  now 
resides,  Mr.  Smith  was  informed  by  him  that  he  had  retained  a  copy 
of  the  letter  in  question,  which,  however,  he  could  not  just  then  con- 
veniently lay  his  hand  upon.  Subsequently,  at  the  urgent  request  of 
Mr.  Smith,  the  copy,  having  been  found  in  the  meantime,  was  mailed 
to  him  at  Nashville,  who  copied  it  accurately  before  returning  it; 
VOL.  I — KO.  Ill— 1. 
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and  Afr.  Smithes  copy  of  Mr.  Meigs's  copy  of  the  original  letter  of 
Chancellor  Kent  to  Mr.  Washington,  is  now  laid  before  the  reader. 

Since  this  letter  was  written,  nearly  half  a  century  has  rolled  by, 
and  every  person  therein  alluded  to  has  passed  away.  The  lett«?r 
was  written  in  a  spirit  of  entire  unreserve,  implying  the  absence  of 
any  idea  in  the  mind  of  the  writer  of  its  ever  being  made  public;  but 
the  contents  are  not  such  as  to  render  its  publication  at  all  impro{)er. 
Chancellor  Kent  is  one  of  the  brightest  stars  in  the  firmament  of 
American  jurisprudence,  and  he  was  hardly  more  distinguished  for 
pre-eminent  ability  than  for  the  simplicity,  purity,  and  elevation  of 
his  character;  and  everything  nearly  relating  to  him  is  matter  of 
profound  and  general  interest,  at  least  to  the  legal  profession ;  and 
this  delightful  narrative  from  his  own  pen  ought  not  to  be  permitted 
to  die. 

Mr.  Smith  informs  us  that  a  friend,  formerly  one  of  the  ablest  and 
most  accomplished  of  our  state  judiciary,  and  now  hardly  less  useful 
and  influential  in  private  life,  who  had  read  the  original  of  the  letter 
in  question,  said  to  him  that  while  upon  the  bench  he  often  recalled 
Chancellor  Kent^s  statement  of  the  manner  in  which  he  formed  his 
judicial  opinions,  and  that  from  the  recollection  thereof  he  derived 
additional  impulse  to  act  in  the  same  spirit. 

Upon  the  arrival  of  the  news  of  Chancellor  Kent's  decease  in  De- 
xjemher,  1847,  there  was  a  meeting  of  the  members  of  the  Bar  of  the 
middle  division  of  the  state,  then  in  attendance  upon  the  Supreme 
Court,  to  adopt  resolutions  appropriate  to  the  occasion.  The  preamble 
and  resolutions  adopted,  which  are  prefixed  to  the  8th  volume  of 
Humphrey's  Reports,  flowed  from  the  eloquent  pen  of  Thomas  Wash- 
ington,    We  give  the  letter  aforesaid,  without  further  remark: 

New  York,  October  6,  1828. 
Dear  Sir:  Your  very  kind  letter  of  the  loth  ult.  was  duly  re- 
ceived, and  also  your  argument  in  the  case  of  Ivey  vs.  Pinson.  I 
have  read  the  pamphlet  with  much  interest  and  pleasure.  It  is  com- 
posed with  masterly  ability.  Of  this  there  can  be  no  doubt;  and 
without  presuming  to  give  any  opinion  on  a  great  case  still  huh  ju- 
dice,  and  only  argued  before  me  on  one  side,  I  beg  leave  to  express 
ray  highest  respect  for  the  law,  reasoning,  and  doctrine  of  the  argu- 
ment, and  ray  admiration  of  the  spirit  and  eloquence  which  animate 
it.  My  attention  was  very  much  fixed  on  the  perusal;  and  if  there 
be  any  lawyer  in  this  state  who  can  write  a  blotter  argument  in  any 
point  ^of  view,  I  have  not  the  honor  of  his  acquaintance. 
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As  to  the  rest  of  your  letter,  concerning  my  life  and  studies,  I 
hardly  know  what  to  say  or  do.  Your  letter  and  argument  and 
character  and  name,  have  impressed  me  so  favorably  that  I  feel  every 
disposition  to  oblige  yon  if  it  be  not  too  much  at  my  own  expense. 
My  attainments  are  of  too  ordinary  a  character,  and  far  too  limited, 
to  provoke  such  curiosity.  I  have  had  nothing  more  to  aid  me  in  all 
mj  life  than  plain  method,  prudence,  temperance,  and  steady,  perse- 
vering diligence.  My  diligence  was  more  remarkable  for  being 
steady  and  uniform  than  for  the  degree  of  it,  which  never  was  exces- 
sive, so  as  to  impair  my  health  or  eyes,  or  prevent  all  kinds  of  inno- 
cent or  lively  recreation. 

I  would  now  venture  to  state  briefly,  but  very  frankly,  and  at  your 
special  desire,  somewhat  of  the  course  and  progress  of  my  studious 
life.  I  know  you  can  not  but  smile  at  times  at  ray  simplicity,  but  I 
commit  myself  to  your  indulgence  and  honor. 

I  was  educated  at  Yale  College,  and  graduated  in  1781.  I  stood 
as  well  as  any  in  my  class;  but  the  t'^st  of  scholarship  at  that  day 
was  contemptible.  I  was  only  a  very  inferior  classical  scholar,  and 
we  were  not  required,  and  to  that  day  I  had  never  looked  into  any 
Greek  book  but  the  New  Testament.  My  favorite  studies  were  Ge- 
ography, History,  Poetry,  Belle-Lettres,  etc.  When  the  College  was 
broken  up  and  dispersed  in  July,  1779,  by  the  British,  I  retired  to  a 
country  village;  and  finding  Blackstone's  Commentaries,  I  read  the 
four  volumes.  Parts  of  the  work  struck  my  taste,  and  the  work  in- 
spired me  at  the  age  of  sixteen  with  awe,  and  I  fondly  determined  to 
be  a  lawyer.  In  November,  1781,  I  was  placed  by  my  father  with 
Mr.  (now  called  Judge)  Benson,  who  was  then  Attorney  General  at 
Poughkeepsie,  on  the  banks  of  the  Hudson,  and  in  my  native  coun- 
ty of  Dutchess.  Here  I  entered  on  law,  and  was  the  most  modest, 
steady,  industrious,  student  that  such  a  place  ever  saw.  I  read  the 
following  works:  Grotius  and  Puffendorf,  in  large  folios,  and  made 
copious  extracts.  My  fellow  students,  who  were  more  gay  and  gal- 
lant, thought  me  very  odd  and  dull  in  my  taste;  but  out  of  five  of 
them  four  died  in  middle  life  drunkards.  I  was  free  from  all  dissi- 
pation, and  chaste  as  pure,  virgin  snow.  I  had  never  danced,  or 
played  cards,  or  sported  with  a  gun,  or  drank  anything  but  water. 
In  1782  I  read  Smollett's  History  of  England,  and  procured  at  a 
fermer's  house,  where  I  boarded,  Rapin's,  (a  huge  folio)  and  read  it 
through,  and  I  found  during  the  course  of  the  last  summer  among 
my  papers  my  MS.  abridgement  of  Rapin's  dissertation  on  the  laws 
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and  customs  of  the  Anglo  Saxons.  I  abridged  Hale's  History  of  the 
Common  Law,  and  the  old  books  of  Practice,  and  read  parts  of 
Blaekstone  again  and  again.  The  same  year  I  procured  Hurae*s 
History  of  England,  and  his  profound  reflections  and  admirable  elo- 
quence struck  most  deeply  on  my  youthful  mind.  I  extracted  the 
most  admired  parts,  and  made  several  volumes  of  MS.  I  was  ad- 
mitted to  the  Bar  of  the  Supreme  Court  in  January,  1785,  at  the  age 
of  twenty-one,  and  then  married  withoxd  one  cent  of  property; 
for  my  education  exhausted  all  my  kind  father's  resources,  and  left 
me  in  debt  §400,  which  it  took  me  two  or  three  years  to  discharge. 
Why  did  I  marry?  I  answer, — at  the  farmer's  house  where  I  board- 
ed, one  of  his  daughters,  a  little,  modest,  lovely  girl  of  fourteen,  grad- 
ually caught  my  attention,  and  insensibly  stole  upon  my  affections; 
and  before  I  thought  of  love,  or  knew  what  it  was,  I  was  most  vio- 
lently aflfected.  I  was  twenty-one,  and  my  wife  sixteen,  when  we 
married ;  and  that  charming  and  lovely  girl  has  been  the  idol  and  so- 
lace of  my  life,  and  is  now  with  me  in  my  office,  unconscious  that  I 
am  writing  this  concerning  her.  We  have  both  had  uniform  health 
and  the  most  perfect  and  unalloyed  domestic  happiness,  and  are  both 
as  well  now,  and  in  as  good  spirits,  as  when  we  married.  We  have 
three  adult  children.  My  son  lives  with  me,  and  is  twenty-six,  and 
a  lawyer  of  excellent  sense  and  discretion,  and  of  the  purest  morak 
My  eldest  daughter  is  well  married,  and  lives  the  next  door  to  me, 
and  with  the  intimacy  of  one  family.  My  youngest  daughter  is  now 
of  age,  and  lives  with  me,  and  is  my  little  idol. 

I  went  to  housekeeping  at  Poughkeepsie  in  1786,  in  a  small  snug 
cottage,  and  there  I  lived  in  charming  simplicity  for  eight  years. 
My  practice  was  just  about  sufficient  to  redeem  me  from  debt,  and  to 
maintain  my  wife  and  establishment  decently,  and  to  supply  me  with 
books  about  as  fast  as  I  could  read  them.  I  had  neglected,  and  al- 
most entirely  forgotten,  my  scanty  knowledge  of  the  Greek  and 
Roman  classics,  and  an  accident  turned  my  attention  to  them  very 

suddenly.      At  the in   1786,  I  saw  E.  Livingston  (now  the 

codifier  for  Louisiana),  and  he  had  a  pocket  Horace,  and  read  some 
passages  to  me  at  some  office,  and  pointed  out  their  beauties,  assum- 
ing that  I  well  understood  Latin.  I  said  nothing,  but  was  stung 
with  shame  and  mortification  ;  for  I  had  forgotten  even  my  Greek 
letters.  I  purchased  immediately  Horace  and  Virgil,  a  dictionary 
and  grammar,  and  the  Testament,  and  formed  my  resolution  prompt- 
ly and  decidedly  to  recover  the  lost  languages. 
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I  studied  in  my  little  cottage  mornings,  and  dedicated  one  hour  to 
Greek  and  another  to  Latin  daily.  I  soon  increased  it  to  two  for 
each  tongue  in  the  twenty-four  hours.  My  acquaintance  with  the 
languages  increased  rapidly.  After  I  had  read  Horace  and  Yirgil, 
I  turned  to  Livy  for  the  first  time  in  my  life ;  and  after  I  had  con- 
strued the  Greek  Testament,  I  took  up  the  Iliad,  and  I  can  hardly 
d^cribe  to  this  day  the  enthusiasm  with  which  I  perseveringly  read 
and  studied  in  the  originals,  Livy  and  the  Iliad.  It  gave  me  in- 
spiration. I  purchased  a  French  dictionary  and  grammar,  and 
began  French,  and  gave  an  hour  to  that  language  daily.  I  appro- 
priated the  business  part  of  tlie  day  to  law,  and  read  Coke  Ly ttleton. 
I  made  copious  notes.  I  devoted  evenings  to  English  literature,  in 
company  with  my  wife.  From  1788  to  1798,  I  steadily  devoted  the 
day  into  five  parts,  and  allotted  them  to  Greek,  Latin,  law  and  busi- 
ness, and  French  and  English  varied  literature.  I  mastered  the 
l^est  of  the  Greek,  Latin  and  French  classics,  as  well  as  the  best 
FreDch  and  English  law  books  at  hand.  I  read  Machiavel  and  all 
the  collateral  branches  of  English  history,  such  as  Littleton's  Henry 
the  second,  Bacon's  Henry  the  seventh.  Lord  Clarendon  on  the  Great 
Rebellion,  etc.  I  even  sent  to  England  as  early  as  1790,  for  War- 
barton's  Divine  Legation  and  the  Lusiad. 

My  library,  which  started  from  nothing,  grew  with  my  growth, 
and  it  has  now  attained  to  upwards  of  3,000  volumes;  and  it  is 
pretty  well  selected,  for  there  is  scarcely  a  work,  authority  or  docu- 
ment, referred  to  in  the  three  volumes  of  my  commentaries,  but 
wliat  has  a  place  in  my  own  library.  Next  to  my  wife,  my 
library  has  been  the  source  of  my  greatest  pleasure  and  devoted 
attachment. 

The  year  1793  was  another  era  in  my  life.  I  removed  from 
Ponghkeepsie  to  the  city  of  New  York,  with  which  I  had  become 
^vell  acquainted ;  and  I  wanted  to  get  rid  of  the  encumbrance  of  a 
dull  law  partner  at  Poughkeepsie.  But,  though  I  had  been  in  prac- 
tice nine  years,  I  had  acquired  very  little  property.  My  furniture 
and  library  were  very  scanty,  and  I  had  not  $600  extra  in  the  world. 
But  I  owed  nothing,  and  came  to  the  city  with  a  good  character,  and 
with  a  scholar's  reputation.  My  newspaper  writings  and  speeches  in 
the  Assembly  had  given  me  some  notoriety.  I  do  not  believe  any 
human  being  ever  lived  with  more  pure  and  perfect  domestic  repose 
and  simplicity  and  happiness  than  I  did  for  these  nine  years. 

I  was  appointed  Professor  of  Law  in  Columbia  College  late  in 
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1793,  and  this  drew  me  to  deeper  legal  researches.  I  read  that  year 
in  the  original  Bynkershoek,  Quinctilian,  and  Cicero's  rhetorical 
>vorks,  besides  reporters  and  digest,  and  began  the  corapilatioa  of 
law  lectures. 

I  read  a  course  in  1794-5  to  about  forty  gentlemen  of  the  first 
rank  in  the  city.  They  Avere  very  well  received,  but  I  have  long 
since  discovered  them  to  have  been  slight  and  hasty  productions.  I 
wanted  judicial  labors  to  teach  me  precision.  I  dropped  the  course 
after  one  term,  and  soon  became  considerably  involved  in  business; 
but  was  never  fond  of,  nor  much  distinguished  in,  the  contentions  of 
the  bar. 

I  had  commenced  in  1786  to  be  a  zealous  Federalist.  I  read  every- 
thing on  politics.  I  got  the  Federalist  almost  by  heart,  and  became 
intimate  with  Hamilton.  I  entered  with  ardor  into  the  Federal 
politics  against  France  in  17V)3;  and  my  hostility  to  the  French 
democracy,  and  to  French  power,  beat  with  strong  pulsation  down 
to  the  battle  of  Waterloo.     Now  you  have  my  politics. 

I  had  excellent  health,  owing  to  the  love  of  simple  diet,  and  to  all 
kinds  of  temperance,  and  never  read  late  at  night.  I  rambled  daily 
with  my  wife  over  the  hills.  We  were  never  asunder.  In  1795  we 
made  a  voyage  through  the  lakes — George  and  Champlain.  In  1797 
we  ran  ever  the  six  New  England  States.  As  I  was  born  and  nour- 
ished in  boyish  days  among  the  Highlands  east  of  the  Hudson,  I 
have  always  loved  rural  and  wild  scenery;  and  the  sight  of  moun- 
tains, hills,  woods,  and  streams,  always  enchanted  me,  and  does  still. 
This  is  owing,  in  part,  to  early  association,  and  it  is  one  secret  of  my 
uniform  health  and  cheerfulness.  In  1790  I  began  my  official  liie. 
It  came  upon  me  entirely  unsolicited  and  unexpected.  In  February, 
1790,  Governor  Jay  wrote  me  a  letter  stating  that  the  office  of  Mas- 
ter in  Chancery  was  vacant,  and  wished  to  know  confidentially 
whether  I  would  accept.  I  wrote  a  very  respectful,  but  very  laconic, 
answer.  It  was  that  I  was  content  to  accept  of  the  office  if  ap- 
pointed. The  same  day  I  received  the  appointment,  and  was  aston- 
ished to  learn  that  there  were  sixteen  professed  applicants,  all  dis- 
appointed. This  office  gave  me  almost  a  monopoly  of  the  business, 
for  there  was  but  one  other  Master  in  New  York.  The  office  kept 
me  in  petty  details  and  out-door  concerns,  but  was  profitable.  In 
March,  1797, 1  was  appointed  Recorder  of  New  York.  This  was 
done  at  Albany,  and  without  my  knowledge  that  the  office  was  even 
vacant,  or  expected  to  be.      The  first  I  heard  of  it  was  the  appoint- 
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men(  annouBced  in  the  papers.  This  was  very  gratifying  to  me, 
because  it  was  a  judicial  office,  and  I  thought  it  would  relieve  me 
from  the  drudgery  of  practice,  and  give  me  a  way  of  displaying 
vhat  I  knew,  and  of  being  useful  entirely  to  my  taste.  I  pursued 
Diy  studies  with  increased  application,  and  enlarged  my  law  library 
very  much.  But  I  was  overwhelmed  with  office  business,  for  the  Gov- 
ernor allowed  me  to  retain  the  other  office  also,  and  with  these  joint 
daties,  and  counsel  business  in  the  Supreme  Court,  I  made  a  great 
deal  of  money  that  year.  In  February,  1798, 1  was  offered  by  Gov. 
Jay,  and  accepted,  the  office  of  youngest  Judge  of  the  Supreme 
Court.  This  was  the  summit  of  my  ambition.  My  object  was  to 
retire  back  to  Poughkeepsie,  and  resume  my  studies,  and  ride  the 
circuits,  and  inhale  the  country  air,  and  enjoy  oiium  cum  dignitaie. 
I  never  dreamed  of  volumes  of  reports  and  written  opinions:  such 
things  were  not  then  thought  of.  1  retired  back  to  Poughkeepsie  in 
the  spring  of  1798,  and  in  that  summer  rode  over  the  western  wild- 
erness, and  was  delighted.  I  returned  home,  and  began  my  Greek 
and  Latin,  French,  English,  and  law  classics  as  formerly,  and  made 
wonderful  progress  in  books  that  year. 

In  1799  I  was  obliged  to  move  to  Albany,  in  order  that  I  might 
not  be  too  much  from  home;  and  there  I  remained  stationary  for 
twenty-four  years. 

When  I  came  to  the  bench  there  were  no  reports  or  state  pre- 
cedents. The  opinions  from  the  bench  were  delivered  ore  tenus. 
We  had  no  law  of  our  own,  and  nobody  knew  what  it  was.  I  first 
introduced  a  thorough  examination  of  cases,  and  written  opinions. 
In  January,  1799,  the  second  case  reported  in  1st  Johnson's  Cases,  of 
Ludlow  vs.  Dale,  is  a  sample  of  the  earliest.  The  Judges  when  we 
met  all  assumed  that  foreign  sentences  were  only  good  prima  facie, 
I  presented  and  read  my  written  opinion,  that  they  were  conclusive, 
and  they  all  gave  up  to  me,  and  so  I  read  it  in  court  as  it  now  stands. 
This  was  the  commencement  of  a  new  plan,  and  then  was  laid  the 
first  stone  in  the  subsequently  erected  temple  of  our  jurisprudence. 
Between  that  time  and  1804  I  rode  my  share  of  circuits,  and  attend- 
ed all  the  terms,  and  was  never  absent,  and  was  always  ready  in 
every  case  by  the  day. 

I  read,  in  that  time,  Vattel  and  Emerigon,  and  completely 
abridged  the  latter,  and  made  copious  digests  of  all  the  new  English 
reports  and  treatises  as  they  came  out.     I  made  much  use  of  the 
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Corpus  Juris,  and  as  the  Judges  (Livingston  excepted)  knew  nothing 
of  French  or  civil  law,  I  had  an  immense  advantage  over  them.  I 
could  generally  put  my  brethren  to  rout,  and  carry  my  point,  by  my 
mysterious  wand  of  French  and  civil  law.  The  Judges  were  Repub- 
licans, and  very  kindly  disposed  to  everything  that  was  French; 
and  this  enabled  me,  without  exciting  any  alarm  or  jealousy,  to  make 
free  use  of  such  authorities,  and  thereby  enrich  our  commercial  law. 
I  gradually  acquired  proper  directing  influence  with  my  brethren, 
and  the  volumes  in  Johnson,  after  I  became  Judge  in  1804,  show  it. 
The  first  practice  was  for  each  Judge  to  give  his  portion  of  the  opin- 
ions when  we  all  agreed,  but  that  gradually  fell  off,  and  for  Ihe  two 
or  three  last  years  before  I  left  the  bench,  I  gave  the  most  of  them. 
I  remember  that  in  8th  Johnson  all  the  opinions  for  one  term  are 
'^Per  Curiam"  The  fact  is,  I  wrote  them  all,  and  proposed  that 
course  to  avoid  exciting  jealousy ;  and  many  "Per  Curiam"  opinions 
are  inserted  for  that  reason. 

Many  of  the  cases  decided  during  the  sixteen  years  I  was  in  the 
Supreme  Court  were  labored  by  me  most  unmercifully;  but  it  was 
necessary,  under  the  circumstances,  to  subdue  opposition.  We  had 
but  few  American  precedents,  our  Judges  were  Democratic,  and  my 
brother  Spencer  particularly,  of  a  bold,  vigorous,  dogmatic  mind, 
and  overbearing  manner.  English  authorities  did  not  stand  very 
high  in  these  feverish  times,  and  this  led  me  a  hundred  times  to  at- 
tempt to  bear  down  opposition,  or  shame  it,  by  exhausting  research 
and  overwhelming  authority.  Our  jurisprudence  was  probably  on 
the  whole  improved  by  it.  My  mind  certainly  was  roused,  and  was 
always  kept  ardent  and  inflamed  by  collision. 

In  1814  I  was  appointed  Chancellor.  The  office  I  took  with  con- 
siderable reluctance.  It  had  had  no  charms.  The  person  who  left 
it  was  stupid;  and  it  is  a  curious  fact  that,  for  the  nine  years  I  was 
in  that  office,  there  was  not  a  single  decision,  opinion,  or  dictum  of 
either  of  my  predecessors, — Livingston  and  Lansing,  from  1777  to 
1814,  cited  to  me,  or  even  suggested.  I  took  the  court  as  if  it  had 
been  a  new  institution,  and  never  before  known  in  the  United  States. 
I  had  nothing  to  guide  me,  and  was  left  at  liberty  to  assume  all  such 
English  chancery  practice  and  jurisdiction  as  I  thought  applicable 
under  our  Constitution. 

This  gave  me  grand  scope;  and  I  was  only  checked  by  the  revis- 
ion of  the  Senate  as  a  Court  of  Errors.     I  opened  the  gates  of  the 
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court  immediately,  and  admitted,  almost  gratuitously,  the  first  year, 
eighty- five  counsellors;  though  I  found  there  had  not  been  but 
thirteen  admitted  for  thirteen  years  before.  Business  flowed  in  with 
a  rapid  tide.  The  result  appears  in  the  seven  volumes  of  Johnson's 
Chancery  Reports. 

My  course  of  study  in  equity-jurisprudence  was  very  confined  to 
the  topic  elicited  by  the  cases.  I  had  previously  read,  of  course,  the 
modern  equity  reports  down  to  the  time;  and,  of  course,  I  read  all 
the  new  ones  as  fast  as  I  could  procure  them.  I  remember  reading 
Peer  Williams's  as  early  as  1792,  and  I  made  a  digest  of  the  leading 
doctrines.  The  business  of  the  Court  of  Chancery  oppressed  me 
very  much,  but  I  took  my  daily  exercise,  and  my  daily  delightful 
(K)ontry  rides  among  the  Cattskill  or  the  Vermont  mountains,  with 
my  wife,  and  I  kept  up  my  health  and  spirits.  I  always  took  up 
the  cases  in  their  order,  and  never  left  one  until  I  had  finished  it. 
This  was  only  doing  one  thing  at  a  time.  My  practice  was  first  to 
make  myself  perfectly  and  accurately  (mathematically  accurately) 
acquainted  with  the  facts-  It  was  done  by  abridging  the  bill  and 
the  answers,  and  then  the  depositions;  and,  by  the  time  I  had  done 
this  slow  and  tedious  process,  I  was  master  of  the  case,  and  ready  to 
decide  it.  I  saw  where  justice  lay,  and  the  moral  sense  decided  the 
case  half  the  time.  And  then  I  sat  down  to  search  the  authorities 
until  I  had  exhausted  my  books;  and  I  might,  once  in  a  while,  be 
embarrassed  by  a  technical  rule,  but  I  almost  always  found  princi- 
ples suited  to  my  views  of  the  case,  and  my  object  was  so  to  discuss 
the  point  as  never  to  be  teased  with  it  again,  and  to  anticipate  an 
angry  and  vexatious  appeal  to  a  popular  tribunal  by  disappointed 
counsel. 

During  these  years  at  Albany  I  read  a  great  deal  of  English  liter- 
ature, but  not  with  the  discipline  of  my  former  division  of  time. 
The  avocations  of  business  would  not  permit  it.  I  had  dropped  the 
Greek,  as  it  hurt  my  eyes.  I  persevered  in  Latin,  and  used  to  read 
Virgil,  Horace,  and  some  of  them,  annually.  I  have  read  Juvenal, 
Horace,  and  Virgil,  eight  or  ten  times.  I  read  a  great  deal  in 
Pothier's  works,  and  always  consulted  him  when  applicable.  I  read 
the  Edinburgh  and  Quarterly  Reviews  and  American  Registers 
(lb  initio  and  thoroughly,  and  voyages  and  travels,  and  the  Waverly 
Novels,  etc.  as  other  folks  did.  I  have  always  been  excessively  fond 
of  voyages  and  travels. 
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In  1823  a  solemn  era  in  my  life  had  arrived.     I  retired  from  the 
office  at  the  age  of  sixty,  and  then  immediately,  with  my  son,  visited 
the  Eastern  States.     On  my  return,  the  solitude  of  my  private  office 
and  the  new  dynasty  did  not  please  me.     I  besides  would  want  in- 
come to  live  as  I  had  been  accustomed.     My  eldest  daughter  was 
prosperously  settled  in  New  York,  and  I  resolved  to  move  away 
from  Albany,  and  ventured  to  come  down  to  New  York,  and  be 
chamber  counsel ;  and  the  Trustees  of  Columbia  College  immediately 
tendered  me  again  the  old  office  of  Professor,  which  had  been  dor- 
mant from  1795.     It  had  no  salary,  but  I  must  do  something  for  a 
living,  and  I  undertook  (but  exceedingly  against  my  inclination)  to 
write  and  deliver  law  lectures.     In  the  two  characters   of  chamber 
counsel  and  college  lecturer,  I  succeeded  by  steady  perseverance 
beyond  my  most  sanguine  expectations;  and,  upon  the  whole,  the 
five  years  I  have  lived  here  in  this  city  since  1823,  have  been  hap- 
py and  prosperous.     I  have  introduced  my  son  into  good  business, 
and  I  live  aside  of  my  daughter,  and  lake  excursions  every  summer 
Avith  my  wife  and  daughter  all  over  the  country.     I  have  been  twice 
with  them  to  Canada,  and  we  go  in  every  direction.     I  never  had 
better  health.     I  walk  the  Battery  uniformly  before  breakfast.    I 
give  a  great  many  written  opinions ;  and,  having  got  heartily  tired 
of  lecturing,  I  abandoned  it,  and  it  was  my  son  that  pressed  me  to 
prepare  a  volume  of  the  lectures  for  the  press.     I  had  no  idea  of 
publishing  them  when  I  delivered  them.     I  wrote  a  new  one  volume 
and  published  it,  as  you  know.     This  led  me  to  remodel  and  enlarge, 
and  now  the   third  volume  will   be  out  in  a  few  days;  and  I  am 
obliged  to  write  a  fourth  to  complete  my  plan. 

My  reading  is  now,  as  you  may  suppose,  quite  desultory;  but  still 
I  read  with  as  much  zest  and  pleasure  as  ever.  I  was  never  more 
engaged  in  my  life  than  during  the  last  summer.  I  accepted  the 
trust  of  Receiver  to  the  Franklin  (insolvent)  Bank,  and  it  has  occu- 
pied, and  perplexed,  and  vexed  me  daily;  and  I  had  to  write  part 
of  the  third  volume,  and  search  books  a  good  deal  for  that  verj' 
object,  and  I  have  revised  the  proof  sheets.  If  I  had  a  convenient 
opportunity,  (though  I  do  not  see  how  I  can  have  one,)  I  would  send 
the  third  volume  out  to  you.         ****** 

Your  suggestion  of  an  equity  treatise  contains  a  noble  outline  of 
a  great  and  useful  work;  but  I  can  not  and  will  not  enter  on  such  a 
task.    I  have  much  more  to  lose  than  to  gain,  and  I  am  quite  tired 
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of  equity  law.     I  have  done  my  part     I  choose  to  live  now  at  my 
ease,  and  to  be  prepared  for  the  approaching  infirmities  of  age. 

On  reviewing  what  I  have  written,  I  had  thoughts  of  burning  it. 
I  speak  of  myself  so  entirely,  and  it  is  entirely  against  my  habit  or 
taste.    But  I  see  no  other  way  fairly  to  meet  your  desires. 
I  am  with  great  respect  and  good  wishes, 

Your  most  obedient  servant, 

JAMES  KENT. 
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Characteristics,  and  Essential  Requisites  of  Negotiable  Bills  and 

Notes. 

1  §.  An  instrument  is  called  negotiable  when  the  legal  title  to  the 
instrument  itself^  and  to  the  whole  amount  of  money  expressed  upon 
its  face  may  be  transferred  from  one  to  another  by  indorsement  and 
delivery  by  the  holder^  or  by  delivery  only.  The  peculiarities  which 
attach  to  negotiable  paper  are  the  growth  of  time^  and  were  acceded 
for  the  benefit  of  trade. 

It  was  a  rule  of  the  Common  Law  of  England  that  a  chose  in 
action — by  which  is  meant  a  claim  which  the  holder  would  be  driven 
to  his  action  at  law  to  recover — <50uld  not  be  assigned  to  a  stranger, 
our  forefathers  conceiving  that  if  claims  and  debts  could  be  assigned, 
the  wealthy  and  powerful  would  purchase  them  and  sue  the  debtors, 
whereby  "rights  might  be  trodden  down  and  the  weak  oppressed." 
The  first  relaxation  of  this  rule  was  made  in  respect  to  bills  of  ex- 
ohange,  and  was  gradually  extended  to  notes  and  other  securities, 
until  the  rule  itself  disappeared. 

But  while  all  choses  in  action  are  now  transferable,  the  negotiable 
instrument  is  the  only  species  which  carries  by  transfer,  a  clear  title 
and  a  full  measure.  It  has  then,  still,  two  distinguishing  character- 
istics. 

First,  Respecting  the  title.  If  a  horse,  or  other  personal  chattel, 
or  a  non-negotiable  instrument,  be  stolen,  no  purchaser,  however  in- 
nocent or  ignorant  of  the  theft,  can  acquire  title  against  the  trae 
owner,  who  may  at  any  place,  and  at  any  time,  identify  his  property 
and  reclaim  it.  But  if  a  negotiable  instrument  be  stolen,  and  trans- 
ferred by  the  thief  to  a  third  person  in  the  usual  course  of  business, 
before  maturity,  and  for  a  valuable  consideration,  the  person  so  ac- 
quiring it  may  hold  it  against  the  world. 

Second,  Respecting  the  amount.  If  a  bond  or  non-negotiable  note 
be  assigned,  the  assignee  steps  into  the  shoes  of  the  assignor,  and  if 
the  bond,  or  note,  has  been  paid,  or  is  subject  to  any  counterclaim  or 
set-off,  against  the  original  maker,  they  attach  to  and  encumber  it 
into  whosoever  hands  it  may  fall.  But  a  negotiable  note  carries  the 
right  to  the  whole  amount  it  secures  on  its  face,  and  is  subject  to 
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none  of  the  defenses  which  might  have  been  made  between  the  orig- 
inal, or  intervening  parties,  against  any  one  who  acquired  it  in  the 
usual  course  of  business  before  maturity.  It  is  a  circulating  credit 
like  the  currency  of  the  country,  and,  before  maturity,  the  genuine- 
ness and  solvency  of  the  parties  are  alone  to  be  conadered  in  deter- 
mining its  value.  It  has  been  fitly  termed  "a  courier  without  lug- 
gage."* 

There  is  a  single  exception  to  these  propositions,  and  that  arises 
when  the  original  consideration  of  the  bill  or  note  was  such  as  the 
law  declares  void,  i,  e.,  an  usurious,  or  gaming  debt.  In  such  cases 
the  original  taint  adheres  to  the  paper  wherever  it  goes,  and  utterly 
invalidates  it. 

§  2.  A  Bill  of  Exchange  is  an  open  letter  addressed  by  one  per- 
son to  a  second,  directing  him  to  pay  absolutely  and  at  all  events,  a 
certain  sum  of  money  therein  named,  to  a  third  person,  or  to  any 
other  to  whom  that  third  person  may  order  it  to  be  paid,  or  it  may 
be  payable  to  bearer,  or  to  the  drawer  himself. 

Abram,  who  draws  the  bill,  is  called  the  drawer;  Benjamin,  to 
whom  it  is  directed,  is  called  the  drawee,  and,  upon  accepting  it,  be- 
comes the  acceptor.  Charles,  to  whom  the  bill  is  made  payable,  is 
called  the  payee. 

If  the  bill  be  payable  to  "Charles  only/'  he  can  not  transfer  it; 
but  if  payable  to  "Charles  or  order,"  he  may,  by  indorsing  it,  direct 
that  it  be  paid  to  David,  and  in  that  case  Charles  becomes  the  in- 
dorser,  and  David  the  indorsee. 

§  3.  A  Promissory  Note,  or  note  of  hand,  as  it  is  often  called,  is 
an  open  engagement  in  writing  by  one  person  to  pay  another  person 
therein  named,  or  to  his  order,  or  to  bearer,  a  specified  sum  of  money 
absolutely  and  at  all  events.  Abram,  who  makes  the  note,  is  called 
the  maker;  Benjamin,  to  whom  the  proinise  is  made  to  pay,  the 
payee;  and  if  the  note  is  transferred  from  Benjamin  to  Charles,  they 
are  termed  respectively  indorser  and  indorsee. 

The  maker  of  a  note  is  sometimes  termed  the  drawer,  and  in  ac- 
commodation indorsements  the  indorser  frequently  writes  over  his 
name:  ^-credit  drawer."  When  the  term  "drawer"  is  so  used,  the 
maker  is  of  course  meant,  though  not  accurately  described. 

"Holder"  is  a  general  word  applied  to  any  one  in  actual  or  con- 
structive possession  of  the  bill  or  note,  and  entitled  at  law  to  recover 
or  receive  its  contents  from  the  parties  to  it. 

^Overton  w.  Tyler,  3  Barr.,  346. 


394  Negotiable  Bills  and  Notes,    Cliaracteristics,  &c. 

§  4.  In  their  original  structure,  a  Bill  of  Exchange  and  Promis- 
sory note  do  not  strongly  resemble  each  other.  In  a  Bill  there  are 
three  original  parties:  Drawer,  Drawee  and  Payee ;  in  a  Note  only 
two:  Maker  and  Payee,  In  a  Bill  the  acceptor  is  the  primary 
debtor.  In  a  Note  the  maker  is  the  only  debtor.  But  if  the  note 
be  transferred  to  a  third  party  by  the  payee,  it  becomes  strikingly 
similar  to  a  bill.  The  indorser  becomes  then,  as  it  were,  the  drawer, 
the  maker  the  acceptor,  and  the  indorsee  the  payee.  The  reader, 
bearing  this  similitude  in  mind,  will  easily  be  able  to  apply  to  notes 
the  decisions  hereinafter  cited,  concerning  bills,  and  vice  versa. 

§  5.  Bills  of  Exchange  are  either  inland  or  foreign — foreign  when 
drawn  in  one  State  or  country  and  made  payable  in  another  State  or 
country,  otherwise  inland.  In  their  mercantile^  relations  the  States 
of  the  "United  States"  are  foreign,  and  therefore  a  bill  drawn  in 
Richmond,  Virginia,  on  a  merchant  of  Baltimore^  Maryland,  is  a 
foreign  bill — that  is  if  payable  in  Baltimore  also,  for  if  payable  in 
Richmond  the  acceptance  in  Baltimore  would  not  change  its  inland 
character.^  If  both  drawer  and  drawee  reside  in  the  same  State  or 
country,  and  the  bill  be  payable  in  another,  it  will  be  a  foreign  bill 
Thus  in  the  case  of  the  Bank  U,  8>  vs.  Danid,  12  Pet.,  32,  where 
the  drawer  and  drawee  resided  in  Kentucky,  and  the  bill  was  made 
payable  in  New  Orleans,  the  Supreme  Court  of  the  United  States 
said  "that  the  place  of  payment  being  in  a  jurisdiction  foreign  to 
Kentucky  subjected  the  acceptor,  James  Daniel,  to  the  performance 
of  the  contract,  according  to  the  laws  of  Louisiana,  to  every  extent 
he  would  have  been  had  he  become  a  party  to  the  bill  at  New 
Orleans." 

The  Court  of  Appeals  of  Virginia,  in  Brown  vs.  Fergtison,  4  Leigh, 
37,  held  that  a  bill  drawn  by  a  Baltimore  merchant  on  a  Virginia 
firm  "was  by  the  law  merchant,  a  foreign  bill,  for  as  to  such  bills  the 
several  States  of  the  Union  are  foreign  to  each  other.*' 

§  6.  The  distinction  between  foreign  and  inland  bills  is  impor- 
tant, as  the  nature  of  the  instrument  determines  the  measure  of  in- 
terest and  damages  in  case  of  dishonor.  It  is  a  well  settled  principle 
of  law  that  every  contract,  as  to  its  validity,  nature,  interpretation 
and  effect,  as  they  may  be  called  the  right  in  contradistinction  to  the 
remedy f  is  governed  by  the  law  of  the  place  where  it  is  made,  unless 

*  Miller  w.  Hackley,  5  John.,  375;  Duncan  vs.  Course,  1  So.  Oar.,  100;  Phceoix 
Bank  vs.  Huflsey,  12  Pick.,  483;  State  Bank  vs.  Haye«,  3  Ind.,  400;  Bucknerw* 
Finley,  2  Peters.,  586 ;  Teconic  Bank  vs.  Stackpole,  41  Maine,  302. 

'Amner  vs.  Clark,  2  C.  M.  <&  R.,  468. 
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it  is  to  be  performed  in  another  place,  and  then  it  w  to  be  governed 
by  the  Jaw  of  the  place  where  it  is  to  be  performed.  Therefore,  a 
1)ill  or  note  made  in  one  State,  and  payable  in  another,  has  its  char- 
acteristics determined  bv  the  law  of  the  State  wherein  it  is  to  be 
paid.^ 

The  mere  signing  a  blank  paper  does  not  create  a  contract;  and 
there  is  no  contract  until  the  blank  is  filled  up  and  the  instrument 
delivered.  Accordingly,  where  a  not«  was  dated  and  signed  in  blank 
in  Virginia,  and  then  sent  to  Maryland,  where  it  was  filled  up  and 
completed,  it  was  held  a  Maryland  contract  to  be  governed  by  its 
laws.* 

§  7.  Bills  of  Exchange  derive  their  peculiar  properties  from  the 
custom  of  merchants;  and,  in  England,  Promissory  Notes  from 
statutes  3  and  4  Anne,  Caj).  9,  which  places  them  on  the  same  footing 
as  bills.^  That  act,  which  has  been  copied  substantially  in  many  of 
the  American  States,  grew  out  of  the  refusal  of  Lord  Holt  to  recog- 
BJze  them  as  negotiable — his  Lordship  opposing  the  idea  of  their 
negotiability  on  the  ground  that  "it  proceeded  from  the  obstinacy 
and  opinionativeness  of  the  merchants,  who  were  endeavoring  to  set 
the  law  of  Lombard  Street  above  the  law  of  Westminster  Hall": 
Ueri  vs.  Martin,  2  Ld.  RayM,  757. 

The  peculiar  liabilities  which  attach  to  parties  to  bills  and  nego- 
tiable not^  grew  out  of  the  customs  of  the  merchants,  who  persist- 
ently asserted  them  until  they  were  fully  recognized  by  the  Courts; 
and  the  system  of  rules  which  governs  mercantile  contracts  is  termed 
the  "Law  Merchant,"  deriving  its  name  from  the  merchants  who 
formed  it 

*Fantw.  Miller,  17  Grat,  47;  Wilson  i».  Lazier,  11  Grat.,  477;  Freeman's  Bank 
w.Ruckman,  16  Grat.,  127;  Nicholn,  Ex*r.,  vs.  Porter,  2  Hagan,  13;  Story  Conf. 
Laws,  §?  242,  260, 263,  280 ;  Vidal  t».  Thonipaon,  11  Martin,  23. 

^Fant  w.  Miller,  17  Grat.,  47 ;  Cook  vs.  Haffett,  5  Howard,  295;  Lawrence  vs.  Baa- 
Jwtt,  5  Allen,  140. 

^The  Statute  of  Anne  (3  and  4  Anne,  c.  9)  provides:  'That  all  notes  in  writing 
that  ffhall  be  made  and  signed  by  any  person,  Ac,  whereby  such  person,  &c.,  shall 
prom  we  to  pay  to  any  other  person,  his,  her,  or  their  order,  or  unto  bearer,  any  sum 
of  money  mentioned  in  such  note,  shall  be  taken  and  construed  to  be,  by  virtue  there- 
of, due  and  payable  to  any  such  person,  &c.,  to  whom  the  same  is  made  payable ;  and 
also  every  such  note  payable  to  any  person,  &c.,  his,  her,  or  their  order,  shall  be  as- 
i^ignable  or  indorsable  over,  in  the  same  manner  as  inland  Bills  of  Exchange  are  or 
oiay  be,  according  to  the  custom  of  merchants ;  and  that  the  persons,  &c.,  to  whom 
Boch  sum  of  money  is  or  shall  be  by  such  note  made  payable,  shall  and  may  maintain 
an  action  for  the  same,  in  such  manner  as  he,  she,  or  they,  might  do  upon  any  inland 


396  Negotiable  Bills  and  Notes,    Characteristics^  &c, 

§  8.  It  has  been  contended,  however,  that  promissory  notes  were 
negotiable  by  the  "Law  Merchant"  of  England,  (which  was  as  much 
a  part  of  the  common  law  as  the  laws  of  murder  or  marriage,)  and 
that  the  statute  of  Anne  was  only  declaratory  of  then  existing  statutes 
which  Lord  Holt  denied.^  The  question  is  no  longer  a  practical  one, 
and  notwithstanding  that  this  view  is  rebutted  by  authorities  not  less 
eminent  than  those  which  assert  it,  we  incline  to  coincide  with  the 
latter,* 

Effect  of  a  Bill  or  Draft  for  the  Whole  of  a  Pabtic- 

ULAR  Fund. 

§  9.  It  was  said  in  Gibson  vs.  Mind,  1  H.  Bl.,  569,  and  it  has 
been  frequently  quoted,  that:*  "The  theory  of  a  Bill  of  Exchange  is, 
that  the  bill  is  an  assignment  to  the  payee  of  a  debt  due  from  the  ac- 
ceptor to  the  drawer/'  and  the  decisions  sustain  this  dictum  as  ap- 
plied to  accepted  bills,  acceptance  being  considered  as  an  absolute  ap- 
propriation of  the  amount  to  the  payee  for  which  the  acceptor  is  pri- 
marily liable.* 

Before  acceptance,  however,  what  is  the  effect  of  a  Bill  of  Ex- 
Bill  of  Exchange,  made  or  drawn  according  to  the  custom  of  merchantii,  against  the 
person,  &c.,  who  signed  the  same ;  and  that  anj  person,  &c.|  to  whom  such  note  that 
is  made  payable  to  any  person,  &c.,  his,  her,  or  their  order,  is  indorsed  or  assigned,  or 
the  money  therein  mentioned  ordered  to  be  paid  by  indorsement  thereon,  shall  and 
may  maintain  his,  her,  or  their  action,  for  such  siim  of  money,  either  against  the 
person,  &c.,  who  signed  the  note,  or  against  any  of  the  persons  that  indorsed  the  same, 
in  like  manner  as  in  cases  of  inland  Bills  of  Exchange." 

^Irvin  m.  Maury,  1  Misso.,  194;  Dunn  i».  Adams,  1  Ala.,  527;  Edwards  on  Bill?, 
61-2;    1  Parsons  N.  &  B.,  10-13. 

^Byles  on  Bills,  (Sharswood's  ed.,  p.  5.)  Caton  te.  Iienox,  5  Band.,  31.  See  ak) 
Davis  tw.  Miller,  14  Grat.,  18;    Norton  t».  Rose,  2  Wash.,  233. 

'Story  on  Bills,  §18. 

*Lambert  va.  Jones,  2  Pat.  &  H.,  144;  Mandeville  vs,  Welch,  6  Wheat,  277;  Wells 
t».  Williams,  39  Barb.,  567;  Buckner  vs.  Sayre,  18  B.  Monroe,  745.  It  was  held  hov 
ever,  in  Marine  and  Fire  Insurance  Bank  of  Geoi^a  vs,  Jauncly,  3  Sandford,  257, 
that  the  acceptance  of  a  draft  payable  generally,  does  not  vary  its  nature,  nor  conTert 
it  into  an  alignment  of  the  property  remitted  on  account,  to  the  drawee;  and  that  to 
make  a  Bill  of  Exchange  operate  as  a  transfer  of  the  funds  in  view  of  which  it  was 
drawn,  it  must  cease  to  be  a  bill  in  the  sense  of  the  Law  Merchant  Remittaooe^ 
however,  may  be  made  for  the  purpose  of  being  applied  to  the  payment  of  a  particu- 
lar instrument,  under  circumstances  which  will  give  rise  to  a  trust,  and  create  an 
equitable  lien  or  title  which  may  be  enforced  on  behalf  of  all  or  any  of  the  holders  of 
the  instrument.  Ex  parU  Prescott,  3  Deacon,  and  Chitty,  218;  3  Lead.  Cases  in  Eqni* 
ty,  369. 
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<;hange  drawn  on  funds?  The  question  divides  itself  into  two 
branches:  First,  Is  a  Bill  of  Exchange  (a  negotiable  bill  in  its  com- 
mercial sense,)  drawn  for  the  whole  amount  of  a  fund  in  the  drawee's 
hands  an  assignment  thereof?  and  Second,  Is  a  Bill  drawn  for  a  por- 
tion of  such  funds  an  assignment? 

The  authorities  are  at  variance  on  the  first  question,  some  ruling 
that  a  Bill  for  the  whole  fund  is  an  assignment,  some  the  contrary; 
and  some  confusion  has  arisen  from  a  failure  to  discriminate  between 
a  proper  Bill  of  Exchange,  and  an  order  or  draft  for  or  upon  a  par- 
ticular fund.  In  the  late  case  of  Bank  of  Commerce  vs.  Bogy,  44 
Misso.,  13,  in  which  a  Bill  was  drawn  for  the  whole  of  an  amount 
due  the  drawer  from  the  drawee,  and  afterwards  negotiated,  it  was 
held  that  this  did  not  operate  as  a  legal  or  equitable  assignment  of 
the  debt,  and  that  suit  could  not  be  maintained  thereupon  against  the 
drawee  by  the  holder — although  such  a  bill  was  competent  evidence 
tending  to  show  an  assignment,  and  with  other  circumstances  to  show 
it  was  the  intention  of  the  drawer  to  assign  the  amount,  would  vest 
in  the  holder  an  exclusive  claim  to  it.  And  this  view  seems  sus- 
tained by  reason  and  authority.^ 

In  Mandeville  vs.  Welch,  5  Wheat,  277,  Story,  J.,  indicated  an 
opinion  that  a  Bill  for  the  whole  of  a  particular  fund  was  an  assign- 
ment, but  that  que^jtion  was  not  before  the  Court;  and  no  case  has 
been  found,  says  Professor  Parsons,  (Vol.  I.,  N.  &  B.,  p.  33,  note  s,) 
in  which  a  negotiable  bill  has  been  drawn  for  the  whole  amount  of 
the  fund,  and  the  drawee  has  been  sued  on  refusal  to  accept. 

Effect  of  Non-negotiable  Draft  for  all  of  a  Fund. 

§  10.  The  authorities  concur  that  a  non -negotiable  draft  for  the 
whole  of  an  amount  due  by  the  drawee  is  an  assignment,  and  that  the 
holder  may  recover  it  of  the  drawee.  In  Anderson  vs.  Desoer,  6 
Grat.,  364,  a  draft  for  $10,000,  drawn  by  Grivegnee,  a  legatee,  dated 
Malaga,  20th  July,  1819,  upon  the  executors  of  his  uncle,  at  Rich- 
mond, Va.,  who  had  left  him  a  legacy  of  $10,000,  directing  that  when 
forthcoming,  and  out  of  the  funds  destined  for  that  object  by  his  de- 
ceased uncle,  they  should  pay  that  amount  to  the  order  of  Messrs. 

^  _      _      ■  -  -  ^ 

'Bank  of  Republic  vs.  Millard,  10  Wallace,  152.    See  post  chapter  on  Checks, 
Sands  w.  Matthews,  27  Ala.,  899;  Kimball  w.  Donald,  20  Misso.,  577;  N.  Y.  and  Va. 
•State  Bank  vs.  Gibson,  5  Duer,,  574;  Hurlburt,  J.,  in  Cowperthwaite  i».  Sheffield, 
^"<^m8U,243;  1  8andford,415;  Winter  vs.  Brury,  1  Seld.,  525;  Luff  vs.  Pope,  5  Hill 
413;  7  Hill,  577.     Conira,  Wheatly  vs.  Strobe,  12  Calif.,  92. 

VOL.  I. — NO.  III. — 2 
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Scholtz  &  Brothers,  for  value  received  of  them,  noting  the  same  as 
amount  of  legacy  left  him  by  his  uncle,  was  held  to  be  an  assignment 
of  the  legacy,  and  as  such  to  have  precedence  over  an  attachment 
thereupon  served  four  days  after  the  drawing  of  the  draft,  and  before 
it  was  presented. 

In  Gibson  vs.  Cooke,  10  Pick.,  16,  in  which  case  the  effect  of  a 
non-negotiabk  draft  was  in  question,  the  Court  said :  "It  seems  to  be 
well  settled  that  a  draft  by  the  creditor  on  his  debtor,  in  the  form  of 
a  Bill  of  Exchange  to  the  amount  of  the  debt,  or  the  whole  fund  in 
his  hands,  is  a  good  and  valid  assignment  of  the  debtor  fund."  But 
none  of  these  cases  arose  upon  a  negotiable  bill.* 

Effect  of  a  Bill  for  a  Part  of  a  Fund. 

§  11.  It  is  settled  that  a  Bill  of  Exchange  for  a  part  of  a  fund  is 
no  assignment  until  accepted.^ 

Effect  of  Nox-negotiable  Draft  for  part  of  a  Fund. 

§  12.  There  is  conflict  of  authority  upon  the  question  whether  or 
not  a  non-negotiable  draft  or  order  for  a  portion  of  a  fund  is  an  as- 
signment. In  Mandevilk  vs.  Welch,  6  Wlieat,  277,  the  Supreme 
Court  held  that  such  a  draft  was  not  an  assignment.  Story,  J.,  saying 
"a  creditor  shall  not  be  permitted  to  split  up  a  single  cause  of  action 
into  many  actions  without  the  assent  of  his  debtor,  since  it  may  sub- 
ject him  to  many  embarrassments  and  responsibilities  not  contemplated 
in  his  original  contract."  In  Cowperthwaile  vs.  Sheffield,  1  Sandf., 
416,  it  was  held  that  such  an  order  was  not  an  assignment  unless  ac- 
cepted, but  when  accepted  it  would  be;  and  it  is  difficult  to  see  how 
this  doctrine  can  be  successfully  controverted.* 

§  13.  Formerly  it  was  doubted  whether  or  not  it  was  not  necessa- 
ry to  the  character  of  a  Bill  of  Exchange  that  it  should  be  negotia- 
ble, which  quality  was  imparted  to  it  by  making  it  payable  "to  or- 
der" or  "to  bearer."  But  it  is  now  well  settled  in  England  and  in 
the  United  States,  and  has  been  expressly  decided  in  Virginia,  that 
an  instrument  may  be  a  bill  without  such  words,  and  will  be  entitled 

^To  same  effect,  see  Cutts  vs.  Perkins,  12  Mass.,  209;  Robbins  vs.  Bacon,  3  Green!., 
346;  Mortin  vs.  Naylor,  1  Hill,  583.    See  1  Pars.  N.  &  B.,  287,  333. 

n  Parsons  N.  &  B.,  332;  Mandeville  vs,  Welch,  5  Wheat,  277. 

»1  Pare.  N.  &  B.,  334;  Poydras  va.  Delaraare,  13  La.,  98;  Legro  t«,  SUples,  16 
Maine,  252;  Johnson  vs.  Tha/er,  17  /d,  401;  M.  Menomy  vs.  Farrere,  3  Johns,  71. 
Bat  see  Morton  vs,  Naylor,  1  Hill,  583,  and  1  Pars.  N.  &  B.,  334,  note  v. 
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to  days  of  grace.^  Nor  are  such  words  necessary  to  the  character 
of  a  Promissory  Note,  though  wherever  the  Statute  of  Anne  has 
been  adopted  they  are  requisite  to  its  negotiability.^  In  Virginia, 
the  place  of  payment  is  the  criterion  of  negotiability,  and  such  words 
are  neither  necessary  to  render  the  paper  a  bill  or  note,  or  to  render 
it  Degotiable.* 

The  Instrument  must  be  Unsealed. 

§  14.  Except  where  it  is  otherwise  provided  by  statute,  an  instru- 
ment under  seal,  although  in  all  other  respects  in  a  negotiable  form, 
is,  according  to  the  best  authorities,  not  negotiable,  and  possesses 
none  of  the  qualities  of  negotiable  paper.*  In  a  number  of  the  States 
however,  sealed  instruments  payable  to  order,  or  to  bearer,  are  placed 
on  the  same  footing  as  Bills  and  Notes,  as  in  Ohio,  Georgia,  North 
Carolina, 

A  bill  or  note,  however,  is  not  considered  as  sealed  unless  there  be 
a  recognition  of  the  seal  in  the  body  thereof,  although  a  seal  be  act- 
^lly  attached  to  the  signer's  name,  and  the  expressions  are  used 
which  are  usual  in  sealed  instruments.^  Such  at  least  are  the  well 
established  doctrines  respecting  promissory  notes.  As  to  a  bill,  it 
has  been  held  that  a  seal  attached  and  recognized,  might  be  regarded 
as  surplusage  f  but  as  a  bill  may  be  valid  as  such  without  being  ne- 
gotiable in  the  full  sense  of  the  term,  we  can,  not  see  that  more  can 
be  said  Uian  that  the  seal  does  not  destroy  its  character  as  a  bill, 
^vhile  it  deprives  it  of  negotiability. 

'Averett's  adm'r  t».  Booker,  15  Grat.,  167;  Micliigan  Bank  w.  Eldred,  9  Wal.,  544. 

'See  Chltty  on  Bills,  p.  66;  1  Am.  Lead.  Cas.,  302;  Duncan  cis.  Maryland  Saving 
Bank,  10  Gill  &  J.,  300;  Gerard  vs.  LaCoste,  1  Dallas,  194;  Wills  vs,  Brigham,  8  Gush., 
6;  Raymond  w.  Middleton,  29  Penn.  St.,  530;  Bates  cs.  Butler,  46  Maine,  387;  Car- 
mill  w.  Walker,  8  Wise,  252. 

*Mnir  w.  Jenkins,  2  Or.  C.  C.  R,  18. 

*Clegg  ts.  Lemesurier,  15  Grat.,  108;  Mann  vs.  Sntton,  4  Band.,  253;  Hopkins  vs. 
Railroad  Co.,  3  Watts  &  S.,  410;  Gark  vs.  Farmers'  Manf.  Co.,  15  Wend.,  256;  Parks 
«.  Duke,  2  McCord,  380;  Lewis  vs.  Wilson,  5  Blackf.,  369. 

'Peaaley  «.  Boatwrightk2  Leigh,  196.  In  Austin  vs.  Bullock,  4  Munf.,442,  the  fol- 
loving  was  held  to  be  a  Promissory  Note,  and  the  scroll  annexed  as  a  seal  to  be  mere 


$2,361.81.  Richmond,  October  10, 1801. 

On  or  before  the  first  day  of  February  next,  we  bind  ourselves,  our  heirs, 
^iccotora,  or  administrators,  to  pay  Thomas  and  Amos  Ladd,  or  order,  two  thousand 
three  hunched  and  sixty -one  dollars  and  eighty-one  centn. 

AUSTIN  &  AI^DERSON,  [l.  s.] 

*lnrin  vs.  Brown,  2  Cr.  C.  C.  R.,  314. 
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§  15.  A  scroll  aflBxed  as  a  seal  is  generally  of  the  same  force  a«  a 
seal,  and  parol  evidence  is  admissible  to  show  that  a  scroll  affixed 
was  intended  as  a  seal.^  An  instrument  binding  the  signers  to  pay  a 
certain  sum  of  money,  and  signed  by  some  with,  and  by  others  with- 
out, seals,  is  the  bond  of  the  former,  and  the  promissory  note  of  the 
latter,  and  one  action  of  debt  may  be  brought  against  all  the  partie^/ 

§  16.  The  bill  must  contain  a  certain  direction,  and  the  note  a  cer- 
tain promise  to  pay.  A  bill  is  in  its  nature  the  demand  of  a  right, 
not  the  mere  asking  of  a  favor,  and  therefore  a  supplication  madff,  cr 
authority  given  to  pay  an  amount,  is  not  a  bill.  The  language,  ^*Mr. 
Little  please  to  let  the  bearer  have  £7  and  place  it  to  my  account, 
and  you  will  much  oblige  your  humble  servant,"  was  held  not  a  bill:* 
but  on  the  other  hand,  where  the  language  was:  "Mr.  Xelson  will 
much  oblige  Mr  Webb  by  paying  I.  Ruff',  or  order,  on  his  account, 
twenty  guineas,"  was  held  to  import  an  order,  and  therefore  a  gixxl 
bill.*  The  usual  expression  used  in  bills  is  "please  pay,"  and  it  ha< 
been  well  said  by  Justice  Story  that  the  language  should  not  be  too 
nicely  scanned,  nor  be  regarded  because  of  its  politeness  as  asking  a 
favor  rather  than  demanding  a  right.*  "  Please  let  the  bearer  have 
$50;  I  will  arrange  it  with  you  this  forenoon,"  and  signed,  "your's 
most  obedient,"  was  held  sufficient  in  Kentucky.^  An  instrument 
directing  a  certain  person  lO  deliver  a  particular  sum  to  A.  B,  or  \k> 
be  accountable  or  responsible  to  him  for  a  particular  sum,  would  be 
a  good  bill,^  and  so  would  a  direction  to  credit  him  in  cash  for  a  jwr- 
ticular  sum,^  or  any  expression  from  which  such  direction  could  be 
inferred. 

§  17.  A  note  must  contain  a  certain  promise  to  pay.  The  mere 
acknowledgmentof  adebt,  such  as  "T.  O.  U.  £200,"  has  been  hehl 
in  England  not  a  note,*  but  in  a  number  of  the  States  of  the  Unitm 
any  due  bill  is  regarded  as  a  promissory  note.*^  In  Virginia,  in  the 
case  of  Y&img  vs.  Johnston,  10  Grat.,  269,  a  bond  running  "due  D.  S. 
Young,  on  demand,"  was  not  excepted  to  as  not  importing  a  prom- 

Tollock  vs.  Qlassell,  2  Grat.,  439.  ^j^nkin  tw.  Toler,  8  Grat,  13. 

'Little  w.  S.ackford,  1  Mood  &  Malk.,  871.      ♦Ruff  w.  Webb,  1  E«p.  R.,  129. 
^Story  on  Bills,  g  33;  Chiity,  p.  150.  •Breeenthal  t».  Williams,  1  Davall,  329. 

'Morris  i».  Lee,  2  Lord  Raymond,  1396.     ^Ellinson  tw.  Collingride,  9  C.  A  B.,  570. 

•Fisher  iw.  Leslie,  1  Esp.,  42 J;  Tompkins  t».  Ashby,  6  B.  &  C,  641. 

^"Finney  i».  Shirley,  7  Misso.,  42;  Marrigan  w.  Page,  4  Humph.,  247;  Brewer  t?. 
Brewer,  7  Georgia,  684;  Lowe  i'«.  Murphy,  9  Georgia,  338;  Kimball  w.  Huntingilon, 
10  Wend.,  675;  Flemings.  Barge,  6  Ala.,  373. 
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ise,  and  "due  A.  B.,  or  order,  on  demand,"  has  been  held  sufficient.^ 
There  is  no  doubt  that  if  any  word  be  added  from  which  a  proin- 
ii«e  may  be  inferred,  the  instrument  will  be  held  a  note.  The  lan- 
guage, "I  do  acknowledge  myself  indebted  to  A.,  in ,  to  be 

paid  on  demand,"  has  been  held  sufficient;^  and  so  also  ^*I.  O.  U. 

,  to  be  paid  on  the  22d  inst.,"^  and  so  "Good  to  R.   C, 

or  order,  for  tliirty  dollars  borrowed  money."*  If  the  word  "paya- 
ble" be  inserted  it  makes  a  promissory  note,  in  England  and  in  this 
country.* 

*^I  have  received  the  sum  of ,  which  I  borrowed  from  you, 

and  I  have  to  be  accountable  for  the  said  sum  with  interest,"^  and 

"I.  0.  U. ,  which  I  borrowed  of  Mrs.  Melanotte,  and  to  pay 

her  five  per  cent,  till  paid,"^  have  been  held  not  notes,  because  not 
importing  promises  to  pay. 

§  18.  The  fact  of  payment  must  be  certain;  the  instrument  must 
be  payable  unconditionally,  and  at  all  events,  in  order  to  be  negotia- 
ble. If  the  order  or  promise  be  payable  provided  terms  mentioned 
are  complied  with,  it  is  not  a  bill  or  note;**  and  likewise  if  payable 
provided  a  certain  act  lu*  not  done,^  or  another  person  shall  not  pre- 
viously pay,^*^  or  provided  a  certain  ship  shall  arrive,"  or  provided 
the  maker  shall  be  able.^^  Sometimes  a  condition  of  time  is  expressed 
by  the  word  'Svhen,"  as  "when  A.  shall  marry,"  ^^  "when  a  certain 
suit  is  determined,"^*  or  "when  a  certain  sale  is  made,""  and  in  such 
cases  the  contingency  implied  deprives  the  instrument  of  its  character 
as  a  bill  or  note,  as  the  events  named  may  never  happen. 

^Carrow  C8.  Hayes,  47  Maine,  257;  Brady  vs.  Chandler,  31  Missouri,  28. 

'Cashbome  w.  Dutton,  Selwyn,  N.  P.,  371. 

'Brooks  w.  Elkins,  2  M.  &  W.,  74. 

*Franklin  w.  iMarch,  6  N.  H.,  364. 

^Russell  vs.  Whipple,  2  Cowen,  536;  Marrigan  vs.  Page,  4  Humpli.,  247;  Lowe  vs. 
Murphy,  9  Ga.,  338;  MoGowen  vs.  West,  7  Mo.,  569;  Fleming  vs.  Burge,  6  Ala.,  373; 
1  Pars.,  N.  &  B.,  24,  25. 

•Hometsu.  Redfearne,  4  Bing.,  N.  C,  433. 

•Melanotte  vs.  Teasdale,  13  M.  &  W.,  216. 

'Chitty,  134.  »8  Mod.,  363.  ^^ Roberts  vs.  Peake,  1  Burr,  323. 

"Coolidgewj.  Ruggles,  15  Mass.  R,  387;  Palmer  vs.  Pratt,  2  Bing.,  185. 

^'Ez-jKBie  Tootle,  4  Vesey,  372. 

"Pearson  vs.  Garrett,  4  Mod.,  242;  Beardsley  vs.  Baldwin,  Stra.,  1157. 

^'Shelton  tw.  Bruce,  9  Yerger,  24.  "De  Forest  vs.  Frary,  6  Ck)wen,  151. 
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If  payable  when,  or  so  many  days  after,  ''A.  shall  come  of  age,'** 
the  instrument  wonld  not  be  a  bill  or  note,  as  A.  might  die  a  miDor, 
and  the  fact  that  he  actually  attains  majority  does  not  alter  it;  but 
if  the  time  when  A.  will  come  of  age  is  specified  it  will  be  good,  as  it 
will  be  taken  to  be  payable  absolutely  when  the  time  arrives.*  If 
payable  within  a  certain  time  after  a  man's  death,  it  is  sufficient,  be- 
cause the  event  must  occur  ;^  and  if  the  day  of  payment  must  come 
at  the  same  time,  it  has  been  said  that  the  distance  is  immaterial.' 
The  English  courts  have  gone  so  far  as  to  hold  that  if  payable  at  a 
certain  time  after  a  Government  ship  is  paid  off  it  would  be  good, 
because  Government  is  sure  to  pay;*  but  this  decision  has  been  justly 
criticised  and  distrusted.* 

An  agreement  to  pay  ninety  days  after  the  happening  of  two 
events,  one  of  which  may  never  happen,  is  not  negotiable.'' 

§19.  In  England  it  has  been  held  that  an  order  for  a  sum 
"payable  ninety  days  after  sight,  or  when  realized/'  was  not  a  bill, 
as  the  latter  alternative  made  it  payable  upon  a  contingency;®  but 
the  American  cases  incline  to  hold  such  engagements  absolute  and  to 
sustain  the  commercial  character  of  such  instruments.* 

A  promise  running  "against  the  25th  of  December,  1819,  or  when 
the  house  John  Mayfield  has  undertaken  to  build  for  me  is  com- 
pleted, I  promise  to  pay,  &c.,"  was  held  a  negotiable  note,  the  specific 
date  being  regarded  as  making  it  payable  unconditionally  at  that 

time.^« 

A  promise  to  pay  a  certain  sum  for  stock  "in  whole,  or  from  time 
to  time  in  part,  as  the  same  shall  be  required,  within  thirty  days 
after  demanded,  or  upon  notification  of  thirty  days  in  any  newspa- 
per," would  answer  the  conditions  necessary  to  a  negotiable  promis- 
sory note." 

^Kelley  w.  Hemmingway,  13  111.,  604.  *Gobb  i».  Nelson,  1  Burr,  226. 

'Coodetw.  Colehan,  2  Stra.,  1217.        *Id. 

*  Andrews  t«.  Franklin,  1  Stra.,  24;  Evans  w.  Underwood,  1  Wils.,  262. 

•1  Parsons,  40;  Edwards,  142.  ^Sacketttw.  Palmer,  26  Barbour,  179. 

8  Alexander  i».  Thomas,  16  Q.  B.,  333;  Heuschel  t».  Mahler,  3  Denio,  428. 

•Ubsdelltw.  Cunningham,  22  Misso.,  124;  Stevens  t».  Blunt,  7  Mass.,  240;  CoU 
t».  Buck,  7  Met<j.,  588.  In  Cota  w.  Buck,  7  Mete,  588,  the  promise  to  pay  "as  soon  as 
realized"  was  supplemented  by  the  farther  promise,  "which  is  to  be  paid  in  the  coun«e 
of  the  season  now  coming,"  and  this  was  thought  by  the  conrt  to  fix  the  time  within 
definite  limits. 

wQoodloe  i».  Taylor,  3  Hawks.,  458.     "  Protection  Ins.  Co.  w.  Bill,  31  Conn.,  534. 
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And  so  would  a  promise  to  pay  a  certain  sura  "in  such  manner 
and  proportions,  and  at  such  time  and  place  as  A.  shall  require," 
being  payable  on  demand;^  but  a  like  promise  to  pay  at  such  times, 
and  in  such  articles  as  C.  may  need  for  support,  would  not,  the  medium 
of  payment  not  being  money .^ 

If  the  note  be  in  part  for  a  sum  certain,  and  part  upon  a  contin- 
gency, it  will  not  be  negotiable.* 

§  20.  In  accordance  with  these  principles,  the  character  of  the 
instrument  as  a  bill  or  note  is  destroyed  if  it  be  made  payable  ex- 
pressly or  by  implication  out  of  a  particular  fund ;  for  its  payment 
becomes  then  conditioned  on  the  sufficiency  of  that  fund  which  may 
prove  inadequate.  Thus  the  insertion  in  an  order  of  A.  upou  B.  to 
pay  a  certain  sum,  of  the  words  "on  account  of  brick  work  done  on 
a  certain  building,"*  or  "out  of  any  money  in  his  hands  belonging 
to  me,"*  have  been  held  to  imply  contingencies,  and  non-negotiable. 
So  also  where  the  paper  was  expressed  as  payable  "for  value  received 
in  stock,  ale,  brewing  vessels,  &c.,  this  being  intended  to  stand 
against  the  undersigned  as  a  set-off  for  the  sum  left  me  in  my  father's 
will,  above  my  sister's  share,"  ^  and  where  the  words  were  added 
"out  of  rents," ^  "out  of  my  growing  substance,"®  out  of  the  net 
proceeds  of  certain  ore,®  out  of  a  certain  payment  when  made,^°  or 
"the  demand  I  have  against  the  estate  of  A."  " 

§  21.  The  statement  of  a  particular  fund,  in  a  Bill,  however,  will 
not  vitiate  it,  if  inserted  merely  as  an  indication  to  the  drawee  how 
to  reimburse  himself.  Thus  where  A.  B.  directed  the  defendant  in 
writing  to  pay  the  plaintiff  or  order  £9. 10s  "as  my  quarterly  half- 
pay,  to  be  due  from  24th  of  June  to  27th  of  September  next,  by  ad- 
vance," the  court  held  it  a  good  bill,  saying,  "The  mention  of  the 
half-pay  is  only  by  way  of  direction  how  he  shall  reimburse  himself, 
but  the  money  is  still  to  be  advanced  on  the  credit  of  the  person."" 
So  it  was  held  where  the  expressions  were  used,  "pay  A.  L.  or  order 

•^ ,  -  -     — * 

^Goshen  vs,  Turpin,  9  Johns.,  217;  Washington  Co.  Mut.  Ins.  Co.  vs.  Miller,  26 
Vt.,  77. 

'Corbett  i».  Steinmetz,  15  Wific.,  170.  'Palmer  vs.  Ward,  6  Gray,  340. 

*  Pitman  w.  Crawford,  3  Grat.,  127. 

^Averettw.  Booker,  15  Grat.,  163;  Jenney  vs.  Hearle,2  Ld.  Raymond,  1361. 
*Clarkew.  Perceval,  2  B.  &  Ad.,  660.  U  Parsons,  N.  &  B.,  43- 

Uoeselyn  vs.  Lacier,  10  Mod.,  294.  ®  Wooden  tss.  Dodge,  4  Denio.,  1 59. 

"Haydockw.  Lynch,  2  Ld.  Ray.,  1663.  "West  vs.  Forman,  21  Ala.,  400. 

^'Madeod  vs.  Snee,  2  8tra.,  762;  2  lA.  Bay'd.,  1481. 
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$1500  for  award  No.  7,  and  charge  to  Bedford  road  assessment,"* 
and  "Please  pay  Wm.  L.  Miller  $3,000,  first  to  the  satisfaction  of 
judgments  of  E.  Percival  vs.  R.  &  Wm.  Cunningham,  No.  40,  July 
Term,  1852,  in  the  District  Court,  and  the  balance  to  mortgage  of 
Harvey  H.  Peterson,  to  me,  dated  4,  184G,  and  oblige,  B.  Cousin."^ 
The  decisions  on  this  question  are  conflicting,  and  care  should  !« 
taken  not  to  put  the  instrument  in  doubt.^ 

§  22.  Although  a  draft  upon  a  paiticulai  fund  is  not  a  Bill  of 
Exchange,  the  payee  in  such  a  draft  mny  recover  of  the  drawer  upon 
its  non-acceptance  if  he  give  timely  notice  thereof.*  But  in  an  action 
on  such  an  instrument  a  consideration  must  be  averred.^  And  in 
like  manner  a  consideration  must  be  averred  (except  where  statute 
has  changed  the  rule)  if  the  medium  of  payment  be  "lumber"  or  any 
thing  else  but  money .^ 

§  23.  The  character  of  the  instrument  as  a  bill  or  note  is  not  vi- 
tiated by  a  memorandum  on  the  face  of  it  when  it  is  evident  that  it 
was  placed  there  merely  as  a  convenient  reference  to  the  transaction 
in  which  the  bill  or  note  is  used.^  Sometimes  it  is  stated  in  the  note 
that  the  promisor  appoints  the  payee,  or  order,  or  the  holder,  his  at- 
torney to  con f less  judgment  when  the  note  is  due;  and  the  authoritift* 
diflFer  upon  the  question  whether  or  not  such  additions  destroy  the 
negotiability  of  the  paper. ^  The  later  writers  uphold  the  negotiabil- 
ity of  such  instruments.'*^ 

A  memorandum  that  the  maker  of  the  note  has  deposited  certaia 
bonds  to  be  sold  in  default  of  payment,^^  or  certain  title  deeds  with 
the  payee,  as  collateral  security,  does  not  affect  it  ;^^  nor  that  when  paid 

1  Kelley  vs.  Mayor  of  Brooklyn,  4  Hill,  263.        » Cousin  vs,  Ledlie,  31  Penn.,  506. 

'  1  Parsons,  44.  *  Joliffe  vs.  Higginp,  6  Munf.,  .^. 

52  Rob.  Prac.  (N.  Ed.),  143.  «Bilderback  i».  Burlingame,  27  111.,  3tl. 

'See  on  this  subject:  Drawn  vs.  Cherry,  14  La.  An.  694;  Curie  vs.  Peers,  3  J.  J., 
Mar«h,  170;  Smurr  vs.  Forman,  1  Ohio,  272;  Nichols  vs.  Davis,  1  Bibb,  490;  Tacker 
vs.  Maxwell,  11  Mass.,  143;  Waters  vs.  Carleton,  4  Porter,  205;  Shielda  ts.  Taylor.  20 
Mis9.,  13;  VanVacter  vs.  Flack,  1  Smedes  &  M.,  393;  Hodges  vs.  Hall,  5  Ga.,  163;  Rai- 
gauel  vs.  Ayliff,  16  Ark.,  594;  Owen  m  Lavine,  14  Ark.,  389;  Kinney  tw-I^ee,  10 Tex., 
155;  Worden  vs.  Dodge,  4  Denio,  159;  Atkinson  vs.  Marks,  1  Cowen,  691;  Dyer  r». 
Covington  Township,  19  Penn.  St.,  200;  Sraalley  vs.  Edey,  15  111.,  324. 

^Overton  vs.  Tyler,  3  Penn.  State,  346;  Osborn  vs.  Hawley,  19  Ohio,  130. 

•Parsons,  ii  Vol.,  147. 

^oAmuld  vs.  Rock  River  R.  R.  Co.,  5  Duer.^  207. 

"Wise  V8  Charlton,  4  A.  &  E.,  786;  Fancourtvs.  Thome,  9  Q.  B.,  312;  KnippertJ. 
Chase,  7  Clarke,  145. 
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it  will  be  in  full  of  a  certain  judgment/  or  that  it  is  secured  accord- 
ing to  the  condition  of  a  certain  mortgage,^  nor  any  memorandum  of 
the  consideration  f  but  if  the  papers  contain  an  addendum  of  an 
agreement,  it  becomes  then  evidence  of  a  special  contract,  and  loses 
its  commercial  character  as  a  bill  or  note.*  Thus  a  note  for  the  hire 
of  a  negro,  to  which  is  added,  "said  negro  to  be  furnished  with  the 
usual  quantity  of  clothing,'"  is  not  negotiable,  and  likewise  if  it  be 
added,  that  "if  any  dispute  should  arise  about  the  sale  of  goods  for 
which  the  note  is  given,  it  should  be  void ;"®  or  that  it  is  "only  a  se- 
curity for  all  balances  up  to  its  amount;'^  or  if  provided  that  the 
payee  is  to  receive  less  than  the  principal  sura  if  it  be  paid  before 
maturity,"^  and  so  an  order  directing  the  drawee  to  pay  a  certain 
amount,  "and  take  up  their  note  given  to  A.  for  that  amount,"  is  not 
a  bill,^  but  the  form  is  immaterial,  and  therefore  an  order  written 
under  a  note  "please  pay  the  above  note,  and  hold  it  against  me  in 
our  settlement,"  signed  by  the  drawer,  and  accepted  by  the  drawee, 
has  been  held  a  hi  11,^*^  and  a  like  order  written  under  an  account  has 
heen  likewise  held  a  bill.^^  And  where  an  indorsement  was  made  on 
a  bond,  ordering  the  contents  to  be  paid  to  order  for  value  received, 
it  was  considered  a  good  bill.*^ 

§  24.  The  rule  seems  to  be  that  if  the  memorandum  or  collateral 
agreement  impairs  the  essential  characteristics  of  certainty  necessary 
to  negotiable  paper,  it  destroys  its  negotiability,  but  otherwise  not.^^ 
A  promise  to  pay  S.,  or  order,  $1,000,  or  upon  surrender  of  "this 
note"  to  issue  stock  for  the  same,  does  not  violate  this  rule,  and  is  a 
good  note,  the  option  to  receive  the  stock  being  entirely  with  the 
payee.** 

§  25.  The  negotiability  of  a  Promissory  Note  payable  to  order,  is 
not  restrained  by  the  circumstance  of  its  being  given  for  the  purchase 
of  real  property  in  Louisiana,  and  the  Notary  before  whom  the  con- 
tract of  sale  was  executed  writing  upon  it  the  words  "ne  varietur" 
according  to  the  laws  and  usages  of  that  State,  and  others  governed 

^Ellett  w.  Britton,  6  Texas,  229.  ^Littlefield  vs,  Hodge,  6  Michigan,  326. 

'Ryland  w.  Brown,  2  Head,  270;  Beardslee  i«.  Horton,  3  Mich.,  560. 

*Wellij  va.  Brigham,  6  Cush.,  6;  2  ParaonB,  N.  &  B.,  534. 

%rne8  vs,  Gorman,  6  Bichardson,  297.        "Hartley  vs,  WilklnRon,  4  Camp.,  127. 

'Leeds  m.  Lancashire,  2  Camp.,  205.  ^Fralick  iw.  Norton,  2  Mich.,  130. 

"Cook  t».  Satterlee,  6  Cowen,  108.  ^^Leonard  va.  Mason,  1  Wend.,  522. 

*  Hoyt  w.  Lynch,  2  8andf.,328. 

"Bay  w.  Freazer,  1  Bay.,  6l);  contra  Norris  vs.  Solomon,  2  M.  &  Rob.,  117. 

*^2  Pars.  N.  &  B.,  146-7.  "Hodgea  vs.  Shuler,  22  N.  Y.,  114. 
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by  the  civil  law;*  nor  by  the  fact  that  it  is  secured  by  a  mortgage^ 
but  the  latter  will  pass  with  it  as  an  incident  of  the  transfer.' 

To  ACQUIRE  THE  NEGOTIABLE  CHARACTER  THE  BiLL  OR   NOTE 

MUST  BE  Payable  in  Money. 

§  26.  This  rule  has  been  strictly  followed  in  England^  though  re- 
laxed in  many  cases  in  the  United  States.'  It  was  held  in  England, 
that  a  note  payable  in  cash,  or  Bank  of  England  notes,  was  not  ne- 
gotiable under  the  Statute  of  Anne,  though  the  bills  of  that  Bank 
were  at  any  time  redeemable  in  money.*  In  Pennsylvania,  this  rul- 
ing was  followed  upon  an  instrument  payable  in  "current  bank  bills 
or  notes,'*  the  Court  remarking  that  "it  was  payable  in  more  than 
forty  kinds  of  paper  of  different  value."*  The  Supreme  Court  of  the 
U.  S.  held  in  Irvine  vs.  Lowry,  14  Peters,  293,  that  a  note  payable 
"in  oflSce  notes  of  a  Bank,"  was  not  negotiable. 

In  business  paper  it  is  best  to  adhere  to  strict  rules;  and  as  cer- 
tainty is  of  the  first  moment  in  commercial  dealings,  and  paper  pay- 
able in  fluctuating  values  is  uncertain  and  delusive,  we  think  sound 
judgment  approves  these  decisions.  Money,  alone,  is  legal  tender, 
and  only  the  note  which  represents  money  should  be  held  negotiable.* 
It  should  be  expressed  simply  as  payable  in  dollars,  which  have  a 
definite  signification  fixed  by  law.^ 

^Flecker  vs.  Bank  U,  S.,  8  Wheat,  338.  H^roft  w.  Bunster,  9  Wise,  503. 

'In  the  following  cases,  instruments  payable  as  indicated  were  held  negotiable:  "In 
current  Ohio  bank  notes,"  Swetland  t».  Creigh,  15  Ohio,  118;  "in  current  funds  of  the 
State  of  Ohio,"  White  t».  Richmond,  16  Ohio,  5;  "in  funds  current  in  the  City  of  New 
York,"  Lacy  tw.  Holbrook,  4  Ala.,  88;  "in  good  current  money  of  this  State,"  (or  in  Ar- 
kansas money,")  Graham  w.  Adams,  6  Ark.,  261;  Wilbum  t».  Greer,  1  Eng.,  256;  but 
otherwise  if  "in  Arkansas  money  of  the  Fayetteville  branch,"  Hawkins  tw.  Watkins, 
5  Ark.,  481;  in  New  York,  "in  York  State  bills  or  specie,"  Keith  vb,  Jones,  9  Johnfl, 
120;  "in  bank  notes  current  in  the  City  of  New  York,"  Judah  vs.  Harris,  19  Johns, 
144;  "in  North  Carolina  Bank  notes,"  Deberry  iw.  Darnell,  6  Yerg.,  451;  "in  lawful 
current  money  of  Pennsylvania,"  Wharton  w.  Morris,  1  Dallas,  124;  "in  foreign 
money,"  Sanger  t».  Stimpson,  8  Mass.,  260;  ''in  currency,"  Butler  vs.  Paine,  S  Minn., 
324.  "Current  money"  seems  an  unimpeachable  phrase — as  lawful  legal  tender  money 
must  of  course  be  understood.  In  the  28d  chap.,  16th  verse  Abraham  is  said  to  have 
purchased  the  Cave  of  Machpelah  for  so  much  "current  money  with  the  merchant." 

^Ex parUlyeson,  2  Rose,  225;  2  Buck,  1  S.  P. 

^McCormick  vs.  Trotter,  10  Serg't  &  Bawle,  94;  and  in  the  following  cases  the  in- 
struments were  held  "not  negotiable :"  Payable  in  "Kentucky  currency,"  Lampton  n. 
Haggard,  3  Monroe,  149;  "in  current  money  of  Kentucky,"  McCherd  t».  Ford,  3  Mon- 

^fieirne  t«.  Dunlap,  8  Leigh,  514.         ^Omohundro  i».  Crump,  18  Grat.,  703. 
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§  27.  It  was  held  in  Thompson  vs.  Shan,  23  Wend.,  71,  that  a 
note  payable  in  New  York  "in  Canada  money /^  was  not  negotiable, 
on  the  ground  that  a  Court  of  one  of  the  United  States  could  not 
take  judicial  notice  of  what  was  "money"  in  a  foreign  country.  And 
the  Court  said:  "This  view  of  the  case  is  not  incompatible  with  a  bill 
or  note  payable  in  money  of  a  foreign  denomination,  or  any  other  de- 
nomination, being  negotiable,  for  it  can  be  paid  in  our  own  coin  of 
eqaivalent  value,  to  which  it  is  always  reduced  by  a  recovery.^  A 
note  payable  in  pounds,  shillings  and  pence,  made  in  any  country,  is 
but  another  mode  of  expressing  the  amount  in  dollars  and  cents,  and 
is  so  understood  judicially.  The  course,  therefore,  in  an  action  on 
such  an  instrument,  is  to  aver  and  prove  the  value  of  the  sum  ex- 
pressed, in  our  own  teuderable  coin.'' 

The  Instruments  must  be  for  the  Payment  of  Money  only. 

§  28.  Thus,  if  it  be  to  pay  and  "all  fines  according  to  rule,"  it  is  a 
good  contract  but  not  a  bill  or  promissory  note.^ 

§  29.  When  the  term  "dollars"  is  used  in  any  security  for  money 
given  in  any  of  the  United  States,  it  is  understood  to  mean  dollars 
"of  the  lawful  money  of  the  United  States;"  and  extraneous  evidence 

roe,  166;  "in  the  currency  of  this  State,"  Chambers  iw.  George,  5  Litt,  335;  "in  cash, 
or  cash  notes,"  Linden  tw.  Kenney,  1  Bibb,  330;  "in  current  billfl,"  Collins  vs.  Lincoln, 
11  Vt,  268;  in  Tennessee,  "in  current  bank  notes,"  or  "current  bank  notes  of  Tennes- 
see," Gamble  ct.  Hatton,  1  Peck,  130;  Whiteman  vs.  Childress,  6  Hum.,  303;  "in 
bank  bills,"  Simpson  t».  Meneden,  3  Cold.,  429;  **in  New  York  funds  or  their  equiva- 
lent," Hasbrook  tss.  Palmer,  2  McLean,  10:  "in  current  bank  bills,"  Fry  vs.  Rousseau, 
3  McLean,  106;  "in  foreign  bills,"  Jones  tw.  Fales,  4  Mass.,  246;  "in  paper  medium," 
Langet^.  Kohne,  1  McCord,  115;  "at  the  Commercial  Bank  of  Buffalo,  in  Canada 
money,"  Thompson  vs.  Sloan,  23  Wend.,  71;  "in  current  bank  notes,"  Little  vs.  Phoe- 
nix Bank,  2  Hill,  425;  "in  Pennsylvania  or  New  York  paper  currency,"  Lieber  va, 
Goodrich,  6  Cowen,  186. 

KJhit.  on  Bills,  615;  Deberry  ve.  Darrell,  5  Yerg.,  451. 

'Ayrey  vs.  Teamsides,  4  M.  &  W.,  168;  If  any  other  agreement  be  engrafted  on  the 
paper,  it  is  deprived  of  its  character  as  a  bill  or  note.  If  payable  in  "cash  or  specific 
articles,"  it  is  not  a  good  bill  or  note:  Matthews  vs.  Houghton,  2  Fairf.,  377;  nor  if  it 
be  to  pay  money  and  deliver  up  horses  and  a  wharf:  Martin  vs.  Chauntry,  2  Stra., 
1371;  nor  if  it  add  "and  to  take  up  a  certain  outstanding  note:"  Cook  vs.  Satterlee,  6 
Cowen,  108;  nor  "whatever  sum  yon  may  collect  of  me  for  C :"  Legro  t».  Staples,  16 
Maine,  252;  nor  "all  other  sums  which  may  be  due,"  Smith  i».  Nightingale,  2  Stark, 
375;  nor  "a  certain  sum  the  same  to  go  as  a  set-off,"  Clarke  vs.  Percival,  2  B.  &  Ad., 
660;  nor  "the  proceeds  of  a  shipment  of  goodn,  value  about  £2,000,  consigned  by  me 
to  yon,"  Jones  vs.  Simpson,  2  B.  &  C,  318;  nor  "the  demands  of  the  sick  club  in  part 
of  interest,"  Bolton  vs.  Dugdale,  4  B.  &  Ad.,  619;  nor  "deducting  all  advances  and  ex- 
penses," Cushman  w«.  Haynes,  20  Pick.,  132.    See  1  Am.  Lead.  Cases,  316. 
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will  not  be  permitted  as  a  general  rule  to  give  it  a  different  significa- 
tion.^ But  under  peculiar  circumstances,  such  as  aro.se  during  the 
existence  of  the  Confederate  States,  when  "dollars"  was  applied  to 
Confederate  currency  in  all  circles,  parol  or  other  evidence  will  be 
permitted  to  explain  the  true  meaning  and  intent  with  which  they 
were  employed.^ 

§  30.  In  Thonngton  vs.  Sraiih,  8  Wallace,  12,  Chief  Justice  said, 
in  delivering  his  opinion  upon  the  legal  effect  of  a  note  for  $10,000, 
dated  Montgomery,  Ala.,  (which  was  in  the  Confederate  States  dur- 
ing the  war,)  November  28th,  1864:  "It  is  quite  clear  that  a  con- 
tract to  pay  dollars,  made  between  citizens  of  any  State  of  the  [Jnion, 
while  maintaining  its  constitutional  relations  with  the  National  Gov- 
ernment, is  a  contract  to  pay  lawful  money  of  the  United  J^ateSf  and 
can  not  be  modified  or  explained  by  parol  evidence.*  But  it  is  equal- 
ly clear,  if  in  any  other  country^  coins  or  notes  denominated  dollars 
should  be  authorized  of  different  Value  from  the  coins  or  notes  which 
are  current  here  under  that  name,  that,  in  a  suit  upon  a  contract  to 
pay  dollars  made  in  that  country,  evidence  would  be  ailmitted  to 
prove  what  kind  of  dollars  were  intended,  and  if  it  should  turn  out 
that  foreign  dollars  were  meant  to  prove  their  equivalent  value  in 
lawful  money  of  the  United  States.  Such  evidence  does  not  modify 
or  alter  the  contract.  It  simply  explains  an  ambiguity,  which  under 
the  general  rules  of  evidence,  may  be  removed  by  parol  evidence." 

§  31.  The  sum  is  generally  expressed  with  certainty;  and  so  the 
amount  can  be  ascertained  from  the  face  of  the  paper,  the  form  of  ex- 
pression is  immaterial.  Therefore,  a  promise  to  pay  bearer  a  certain 
sum  per  acre  for  so  many  acres  as  a  certain  tract  contained,  was  held 
to  be  a  note  as  soon  as  the  number  of  acres  was  indorsed  upon  it.* 

§  32.  If  there  be  added  to  the  amount  "with  current  exchange  on 
another  place,"  the  commercial  character  of  the  paper  is  not  impaired, 
as  that  is  capable  of  definite  ascertainment;*  but  there  are  cases  which 
hold  that  such  an  addition  destroys  the  negotiable  character  of  the 
paper,  and  renders  it  a  special  promise  requiring  proof  of  considera- 

^Bank  tw.  Supervisors,  7  Wallace,  26;  Thorington  m.  Smith,  8  Wallace,  12;  Onio- 
handro  vs.  Crum,  18  Grat.,  705;  Lohman  vs.  Crouch,  19  Grat.,  321;  Smith  vs.  Walker, 
1  Call.,  21;  Commonwealth  t«.  Beaumarchais,  3  Call.,  107. 

^Lohman  vs.  Crouch,  19  Grat.,  331;  Thorington  vs.  Smith,  8  Wallace,  12. 

'Lawful  money  of  the  United  States  Bank  vs.  Supervisors,  7  Wall.,  26. 

*Smith  tw.  Clopton,  4  Tex.,  109. 

*Smith  vs.  Kendall,  9  Mich.,  241;  I^ggett  vs.  Jones,  10  Wise,  34.  See  also  Gruu- 
cup  vs.  W^oulloise,  2  McLean,  581;  Price  179.  Teal,  4  McLean,  201. 
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tion.^  Where  there  is  such  an  addition  to  a  bill  or  note,  payable 
where  it  is  drawn,  it  is  clear  that  it  might  be  rejected  as  surplusage, 
there  being  in  such  case  no  exchange.^ 

Instrument  must  be  Payable  in  Money. 

§  33.  A  bond  i)ayable  "in  notes  of  the  United  States  Bank,  or 
either  of  the  Virginia  banks,"  has  been  held  not  payable  in  money;^ 
but  where  the  bond  was  for  a  certain  sum,  and  it  was  added,  "which 
sum  may  be  discharged  in  noted  or  bonds  due  on  good  solvent  men  in 
R,,"  it  was  held  payable  in  money.*  But  the  Courts  would  not  go 
so  far,  we  think,  as  to  hold  an  instrument  couched  in  such  t^rms  ne- 
gotiable,* for  in  order  to  possess  that  quality  it  should  afford  on  its 
face  every  element  necessary  to  fix  its  value. 

By  recent  decision  of  the  U.  S.  Supreme  Court,  the  Treasury  notes 
of  the  United  States  were  pronounced  legal  tender.*  It  can  not  be 
doubted,  therefore,  that  an  instrument  payable  in  them  by  express 
terms,  would  now  be  held  negotiable ;  for  although  the  simple  word 
"dollars"  be  used,  its  payability  in  that  medium  is  implied. 

Formal  Requisite^  of  Bills  and  Notes. 

§  34.  Besides  the  essential  requisites  of  Bills  and  Notes,  there  are 
some  of  formal  character  which  it  is  important  to  observe.  There 
should  appear  upon  the  face  of  the  instrument:  1st,  The  date;  2nd, 
The  amount;  3rd,  The  time  of  payment;  4th,  The  place  of  payment; 
5th,  Name  of  the  drawer  or  maker;  6th,  Name  of  the  drawee,  (if  it 
be  a  bill;)  7th,  Name  of  the  payee.  There  are  some  expressions 
usual  in  such  instruments  which  should  be  noticed,  and  the  fact  that 
the  engagement  evidenced  by  them  is  not  consummated  until  they 
are  delivered. 

§  35.  As  to  the  date,  it  is  usually  written  in  the  right  hand 
corner  of  the  instrument;  but  no  date  is  essential  to  the  validi- 
ty of  a  bill  or  note;^  and  it  is  of  no  consequence  on  what  portion  of 
the  paper  it  is  written.*  If  there  be  no  date,  it  will  be  considered 
as  dated  at  the  time  it  was  made;^   and  parol  evidence  is  admissable 

*Lowe  tw.  BH88,  21  III.,  168;  Read  w.  McNulty,  12  Rich.,  (Law,)  445. 
K^auaer  vs.  Stone,  29  111.,  116;  Hill  vs.  Todd,  29  111.,  103;  Bylea  on  Bills,  (Share- 
^oodEd.,)73. 
'Beirne  vs.  Diinlap,  8  I-«eigh,  514.  ^Butcher  vs.  Carlisle,  12  Grat.,  520. 

*WiUianifl  vs.  Sims,  '22  Ala.,  512.  "Legal  Tender  Cases,  12  Wallace,  457. 

'Michigan  Ins.  Co.  t«.  Leavenworth,  30  Vt.,  11. 
'Sheppard  vs.  Graves,  14  Howard,  505.  'Giles  vs.  Bourn,  6  M.  &  Sel.,  73. 
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to  show  from  what  time  an  undated  instrument  was  intended  to 
operate;^  or  to  show  that  there  was  a  mistake  in  the  date  when  the 
instrument  has  not  been,  transferred  to  third  parties^  when  a  note 
without  date  is  made  for  another's  accommodation,  the  maker 
authorizes  him  to  fill  up  the  date  as  he  sees  fit.^ 

§  36.  Bills,  checks  and  notes,  are  sometimes  post  dated  or  ante 
dated  for  purposes  of  convenience;*  and  the  fact  that  they  are  nego- 
tiated prior  to  the  day  of  date,  is  not  a  suspicious  circumstance 
against  which  parties  must  guard.^  The  indorsee  of  a  bill  which 
was  post  dated,  and  indorsed  by  the  payee  who  died  the  day  before 
the  day  of  date,  was  held  in  an  English  case  to  have  derived  title 
through  the  indorser,  and  entitled  to  recover  against  the  drawer;* 
and  this  case  has  been  followed  in  the  United  States.^ 

§  37.  When  the  paper  is  payable  at  a  specified  time  after  date, 
it  is  almost  indispensable  that  the  date  should  appear  on  its  face,  for, 
otherwise,  if  it  be  a  bill,  the  drawee  can  not  tell  when  it  fitlls  due, 
nor  can  an  indorsee  tell  whether  it  be  a  bill  or  note.  Nor  can  the 
holder  know  when  to  present  it  for  payment,  nor  when  it  will  be  con- 
sidered overdue.  When  the  bill  or  note  is  payable  at  sight,  or  on 
demand,  or  on  a  certain  day,  the  date  is  not  so  material;  but  to  avoid 
difficulty,  it  should  never  be  omitted,® 

Amount  or  Sum  Payable. 

§  38.  As  to  the  amourU,  it  is  usually  specified  in  figures  in  the 
lower  left  hand  corner  of  the  instrument,  as  well  as  in  writing  in 
the  body  of  it.  Where  a  difierence  appears  between  the  words  and 
figures,  evidence  can  not  be  received  to  explain  it;  but  the  words  in 
the  body  of  the  paper  must  control;^  and  if  there  is  a  difference 
between  printed  and  written  words,  the  written  must  control.*®  If 

1  Davis  V8.  Jones,  25  L.  J.,  C.  P.  91;  17  C.  B.,  625  (84  E.  C.  L.  R.);  Richardson  w. 
EUett,  10  TexaA,  190. 

'Drake  vs,  Rogers,  32  Maine,  524. 

'  Androscoggin  Bank  vs.  Kimball,  10  Gushing,  373. 

♦Gray  tw.  Wood,  2  Har.  &  J.,  328;  Ritcher  t».  Selin,  8  Sergt.  &  R.,  425. 

»  Edwards  on  Bills,  151;  Brewster  tw.  McCardel,  8  Wend.,  478. 

•Paamore  vs.  North,  13  East,  517. 

'  Brewster  vs.  McCardel,  8  Wend.,  478. 

»See  Story  on  Bills,  H8. 

»  Payne  vs.  Clark,  19  Mo.,  152;  Riley  tw.  Dickens,  19  111.,  30;  Smith  vs.  Smith,  1 
Rhode  I.,  398;  Hears  vs.  Graham,  8  Blackt,  144;  Saunderson  vs.  Piper,  5  Bing.,  X 
C,  425. 

w  1  Pars.  N.  &  B.,  29;  2  Pars,  on  Contracts,  28-29. 
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the  words  are  so  obscurely  written  or  printed  as  to  be  indistinct,  the 
figures  in  the  margin  may  be  referred  to  to  explain  theni.^  If  by 
inadvertence  the  amount  is  expressed  in  figures  only,  it  will  suffice;' 
but  it  has  been  held  that  where  the  figures  were  in  the  margin  of 
the  paper,  and  the  amount  was  lefl  blank  in  the  body  of  it,  it  was 
fiitally  defective.^ 

If  it  had  really  been  the  intention  of  the  parties  to  the  paper  that 
the  words  should  be  written  so  as  to  conform  to  the  figures,  it  seems 
clear  that  there  was  implied  authority  to  the  holder  to  fill  the  blank 
accordingly.*  Where  the  word  "dollars"  is  left  out,  or  the  dollar 
mark  is  omitted,  they  will,  nevertheless,  be  supplied  in  this  country, 
where,  under  the  like  circumstances,  "pounds"  would  be  supplied  in 
England.^  Where  "three  hundred  dollars"  was  expressed  in  a  note, 
it  was  left  to  a  jury  to  say  whether  or  not  "three,  &c.,"  was  intend- 
ed;* and  a  note  for  "the  sum  of  fifty-two,  25-100,"  was  held  to 
denote,  beyond  question,  that  the  fraction  meant  was  "dollars."^ 

§  39.  A  manifest  informality  of  expression  or  grammatical  error, 
whether  in  respect  to  amount,  time,  place  or  other  matter,  will  in 
no  wise,  affect  the  validity  of  a  bill  or  note.  In  Perkins^  Case,  7 
Grat.,  651,  it  was  held  that  a  note  in  form  negotiable,  but  running 
"sixty  days  after  date  I  promised  to  pay,"  instead  of  "I  promise," 
was  as  good  as  if  the  promise  in  the  past  tense  had  been  expressed 
in  the  present.** 

A  note  payable  "twenty-four  after  date,"^  and  one  payable  "six 
after  date,"**^  have  been  held  not  void  for  uncertainty,  but  parol 
evidence  has  been  admitted  to  ascertain  the  intention  of  the  par- 
ties; and  a  note  payable  "four  months  after,"  has  been  held  pay- 
able "four  months  afl;er  date."" 


*  Riley  t».  Dickens,  19  111.,  29.  »Sweetzer  w.  French,  13  Metcalf,  262. 

'Norwich  Bank  ve.  Hyde,  13  Conn.,  279. 

*Bank  of  Commonwealth  t».  Curry,  2  Dana,  142;  Bank  of  Limestone  va.  Penick,  5 
Monroe,  25. 

'Williamson  w.  Smith,  1  Cold.,  1;  McCoy  vs.  Gilmore,  7  Ohio,  268;  Murrill  vs. 
Handy,  17  Mo.,  406;  Coolbroth  vs.  Purinton,  29  Maine,  469;  Sweetser  tw.  French,  13 
Metcalf  262;  ^'orth^op  iw.  Sanborn,  22  Vt.,  433;  Booth  vs.  Wallace,  2  Root,  247;  Rex 
«.  Elliott,  1  Leach.  C.  C,  175;  Phippe  vs.  Tanner,  5  C.  &  P.,  488. 

*Bumham  vs.  Allen,  1  Gray,  496.  ^  Murrill  tw.  Handy,  17  Mo.,  406. 

^Commonwealth  tw.  Parmenter,  5  Pick.,  279. 

•Conner  tw.  Bouth,  7  How.,   (Miss.,)  176. 

"Nichols  vs.  Frothingham,  45  Maine,  220.    " Pearson  vs.  Stoddard, 9  Gray,  199. 
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"With  ten  per  cent,  after  due,"  clearly* means  with  ten  per  cent, 
"interest"  after  due,  although  the  word  was  omitted."* 

§  40.  As  to  the  time  of  payment,  bills  and  notes  are  usually  drawn 
payable  at  a  specified  time  after  date,  or  after  sight,  or  at  sight 
Sometimes  they  are  made  payable  on  demand,  or  no  time  is  specified 
in  which  case  on  demand  is  understood.  A  note  promising  to  pay 
when  the  maker  can  maice  it  convenient,  has  been  held  payable  witli- 
in  a  reasonable  time;^  but  it  could  not  be  considered  negotiable,  as 
certainty  in  respect  to  the  time  of  payment  is  requisite.^ 

When  the  word  month  is  used  in  specifying  the  time  of  payment, 
a  calendar  month  is  understood ;  and  the  word  year  signifies  a  calen- 
dar year. 

§  41.  The  place  of  payment  is  not  necessarily  specified,  but  very 
often  is.  In  some  of  the  States,  it  is  requisite  that  the  note  should 
be  payable  at  a  bank  or  bankers,  in  order  to  be  negotiable;  but  in 
such  cases  the  expression  that  it  shall  be  negotiable  at  a  certain  bank, 
docs  not  render  it  payable  there,  and  consequently  would  not  render 
it  negotiable.*  Bills  and  notes  made  payable  at  a  particular  bank  or 
place,  are  nevertheless  payable  at  large,  and  presentment  at  such  bank 
or  place,  is  not  necessary  in  order  to  charge  the  maker  or  acceptor.* 
When  no  place  of  payment  is  expressed,  the  instrument  is  payable  in 
the  State  where  it  is  made.^  It  is  said  to  have  been  thought  essen- 
tial to  a  bill  at  one  time,  that  it  should  be  drawn  in  one  place  and 
payable  in  another,  but  that,  if  ever  entertained,  is  utterly  obsolete.^ 

Name  of  Maker  or  Drawer. 

§  42.  The  name  of  the  maker  or  drawer  must  be  inserted  or  sub- 
scribed^ by  himself  or  his  agent;  but  there  must  be  no  uncertainty  as 
to  who  the  maker  or  drawer  is;  thus,  a  note  must  not  be  signed  A. 
B.,  or  else  C.  D.®  The  name  of  the  drawer,  however,  may  be  in- 
scribed before  it  is  certain  what  will  be  the  exact  form  of  the  instru- 
ment, for  it  has  been  decided  in  England  that  he  who  signs  his  name 

1  Higley  tw.  Newell,  28  Iowa,  516. 

'Lewis  t».  Tipton,  10  Ohio,  (N.  S.,)  88.  «:?ee  anU  ? 

♦Barrett  V8.  Wills,  4  Leigh,  117. 

^Barrett  vs.  Wills,  4  Leigh,  117;  Mandeville  vs.  Union  Bank,  9  Cranch,  11. 
*  Wilson  t«.  Lazier,  3 1  Grat.,  477.  "^Miller  vs.  Thompson,  4  M.  &  G.,  260. 

»Taylor  t».  Dobbins,  Str.,  399;   Elliott  vs.  Cowper,  Str.,  609;    Lord  Rayro.,  1376; 
Smith  vs.  Jarvip,  Lord  Eaym.,  1484;  Ereskin  vs.  Murray,  irf.,  1542. 
•Ferris  vs.  Bond,  4  B.  &  Aid.,  679;  Bayley  6th  ed.,  17. 
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npon  a  sheet  of  stamped  paper^  which  he  delivers  to  another,  is  liable 
on  any  bill  which  that  person  may  think  fit  to  draw  on  it,  and  which 
the  stamp  is  sufficient  to  cover.^  If  a  man  draw  a  bill,  or  make  a 
note  in  the  name  of  another  without  authority,  he  may  be  personally 
liable  on  it.* 

If  the  character  of  liability  which  the  party  intends  to  assume  is 
iDdicated,  it  is  immaterial  on  what  portion  of  the  paper  his  signature 
is  written  f  and  the  name  is  not  necessary  if  it  be  sufficiently  indi- 
cated who  the  party  is.  A  note  signed  '^  Steamboat  Ben  I^ee  and 
owners,"^  has  been  held  sufficient;  and  likewise  a  bill  drawn  on 
"Steamer  C.  W.  D.  and  owners,''*  and  accepted  '^Steamer  C.  W.  D., 
by  A.  B.,  agent."* 

If  the  drawer's  name  be  neither  inserted  on,  or  subscribed  to  the 
bill,  he  will  Hot  be  liable  upon  it  even  though  it  be  accepted  and  in- 
dorsed.* The  signature  need  not  be  subscribed.  "  I,  A.  B.,  promise 
to  pay,"  is  a  sufficienimote.^ 

§  43.  A  note  by  two  or  more  makers  may  be  either  joint,  or  joint 
and  several.  A  note  signed  by  more  than  one  person,  and  beginning 
"we  promise,"  is  joint  only.  A  joint  and  several  note  usually  ex- 
presses that  the  makers  jointly  and  severally  promise.  But  a  note 
signed  by  more  than  one  person,  and  beginning  "  I  promise,"  is  sev- 
eral as  well  as  joint  ;^  and  so  also  is  one  signed  by  two  makers,  and 
running  "we  or  either  of  us  promise  to  pay."* 

The  Drawee. 

§  44.  It  is  necessary  that  every  bill  be  addressed  to  a  particular 
person — the  drawee.^®  But,  it  will  not  be  less  a  bill  because  instead 
of  being  addressed  to  a  particular  person  it  is  addressed  to  a  particu- 

'Collins  ve.  EmmeU,  1  H.  BL,  313;  J^lie  vs.  Hastings,  1  M.  <&  Rob.,  119;  Molloy 
w.  Delves,  7  Bing.,  428;  Abrahams  w.  Skinner,  12  Ad.  &  E.,  763. 

'Wilson  t».  Barthrop;  2  M.  &  W.,  863;  Polhill  tw.  Walters,  3  B.  &  Ad.,  114. 

^Hunt  IS.  Adams,  5  Mass.,  359;  Clason  vs.  Bailej,  14  Johns,  484. 

^Sanders  w.  Anderson,  21  Mo.,  402.        ^Alabama  C.  t».  Brainard,  35  Ala.,  478. 

•May  «.  Miller,  27  Ala.,  516;  Tevis  w.  Yoang,  1  Metcalf,  (Ky.)  197. 

^Saonderson  i^.  Jackson,  2  B.  &  P.,  238. 

'Ilolman  w.  Gilliam,  6  Rand.,  39.  See  also  Hemmenway  vs.  Stone,  7  Mass.,  58; 
Barret  w.  Skinner,  2  Bailey,  88;  Marsh  tw.  Ward,  Peake,  130;  Partridge  vs.  Colby 
19  Barb.,  248;  Ladd  w.  Baker,  6  Foster,  76. 

*Pogue  vs.  Clark,  25  111.,  336;  Harvey  vs.  Irvine,  11  Iowa,  82. 

**2  Rob.  Prac.  (New  Ed.,)  144;  Peto  tw.  Reynolds,  9  Exch.,  410;  Reynolds  tw.  Peto 
11  Excb.,  418. 
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lar  house — at  least  when  it  has  been  accepted;^  for  acceptance  estops 
the  acceptor  from  denying  that  he  was  the  drawee.^  A  bill  may  be 
addressed  by  the  drawee  to  himself,  but  such  an  instrument  is  rather 
a  note  than  a  bill.^  "At"  prefixed  to  the  drawee^s  name  instead  of 
"to"  does  not  alter  the  character  of  the  bill.* 

A  note  made  by  a  party  payable  to  himself  is  a  nullity  unless  he 
indorse  it,  and  then  by  his  indorsement  it  becomes  an  ordinary  prom- 
issory note  payable  to  bearer,  or  to  the  indorsee,  or  to  order,  accord- 
ing to  the  terms  of  the  indorsement.*  If  payable  to  the  makers 
order,  or  to  him  or  order,  it  is  a  good  note.^* 

The  Payee. 

§  45.  The  bill  or  note  must  point  out  with  certainty  the  person 
who  is  to  receive  the  money — that  is,  the  payee ;  and,  therefore,  it 
can  not  be  made  payable  to  one  of  two  persons  in  the  alternative.' 

The  payee  need  not  be  named  in  person,  it  Iking  suflficient  if  some 
one  be  indicated.  Thus,  if  payable  to  A.  or  order,  or  to  bearer,  or 
to  holder,  it  is  intended  to  mean  whoever  comes  in  lawful  possession. 
So  if  there  is  any  description  on  the  face  of  the  paper  fixing  who  the 
party  is,  it  is  sufficient.  Thus,  if  payable  "to  the  Administrators  of 
the  estate  of  A.,"^  or  to  "the  Trustees  acting  under  the  will  of  A.,"' 
or  to  "A,  the  treasurer  of  a  certain  society,  or  his  successor  in  office,"'* 
or  "to  the  order  of  the  indorser's  name."" 


*Gray  t».  Milner,  8  Taunt,  739,  3  J.  B.  Moore,  90. 

'  Wheeler  r«.  Webster,  1  E.  D.  Smith,  1;  1  Pareoiw,  N.  &  B.,  289;  Butler  w.  Crips 
1  Salkeld,  130;  But  Hee  Peto  vs.  Reynolds,  9  Exch.,  410. 

3  Roach  t«.  Ostler,  1  Man.  &  R.,  120;  Harvey  m  Kay,  9  B.  &  C,  361;  Robinpon 
vs.  Bland,  2  Burr,  1077;  Miller  i«.  Thompson,  3  Man.  &  G.,  576;  Randolph  w.  Parish, 
9  Port.  Ala.,  76;  Wildes  r«.  Savage,  1  Story,  22;  Cunningham  i«,  Wardwell,  3  Fairf., 
406;  Hasey  t«.  White  Pigeon  <Jo.,  1  Doug.,  Mich.,  193;  Marion  ra.  M.  K.  R.Co.,  7 
Ind.,  404. 

*  Shu Ite worth  r«.  Stephens,  1  Camp.,  407;  Allan  vs.  Ma^*son,  4  Camp.,  115;  B^i 
r«.  Hunter,  Russ  A  R.  C.  C,  511;  Regina  vs.  Smith,  2  Moo.  C.  C,  295. 

^Muldron  vs.  Caldwell,  7  Misso.,  563;  Scull  vs.  Edwards,  8  English,  24;  Hooper  tt. 
Williams,  2  Exch.,  13. 

« Miller  i«.  Weeks,  22  Penn.  St.,  89;  Smalley  vs.  Wight,  44  Maine,  442. 

'  Musselman  vs.  Oakes,  19  111.,  81;  Osgood  vs.  Pearson,  4  Gray,  455;  Walrad  n.  Pe- 
trie,  4  Wend.,  576;  Samuels  ts.  Evans,  1  McLean,  473;  Spaulding  ts.  Evans,  2  MoL«an, 
130;  Blanckenhagen  r».  Biundell,  2  B.  &  Aid.,  417. 

» Adams  vs.  King,  16  111.,  169;  Moody  i^.  Threlkeld,  13  Ga.,  56. 

•Megginson  vs.  Harper,  2  Cromp.  A  M.,  322. 

^opisher  vs.  Ellis,  3  Pick.,  322. 

"  United  States  vs.  White,  2  PliU,  (N.  Y.,)  59. 
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And  if  there  was  a  misdescription  or  misspelling  of  the  name,  it 
may  be  shown  who  was  really  intended.^  But  it  has  been  held  that 
a  promise  to  pay  "to  the  estate  of  M.  L.,  deceased,"^  was  not  suffi- 
cient, and  so  would  a  promise  payable  to  "the  Secretary,  for  the  time 
being,"'  of  a  certain  society;  but  it  would  be  otherwise  if  payable 
**to  the  new  Secretary,  or  order,"*  as  he  could  be  definitely  ascertain- 
ed. If  no  one  be  named  or  deftnitely  referred  to  as  payee,  the  in- 
strument is  fatally  incomplete;  and  therefore  "500  on  demand  value 
received"*  is  mere  waste  paper;  and  so  also  papers  running 
'Good  for  one  hundred  and  twenty-six  dollars  on  demand,"*  and 
"pay  on  within  ?750."^  But  "received  of  A.  one  hundred  dollars 
which  I  promise  to  pay  on  demand"^  is  regarded  as  sufficient,  it  be- 
ing inferred  that  A.  is  the  payee.  And  it  has  been  held  that  a  pa- 
per payable  to  order  only  was  to  be  considered  as  payable  to  bearer 
in  favor  of  a  bona  fide  holder.^ 

§  46.  A  bill  or  note  may  be  made  payable  to  a  fictitious  person, 
or  his  order,  and  indorsed  in  the  name  of  such  fictitious  payee,  in 
favor  of  a  bona  fide  holder  withovi  notice  of  the  fiction,  and  be  consid- 
ered on  the  same  footing  as  a  bill  or  note  payable  to  bearer ;^'*  but  it 
seems  that  it  would  be  considered  void  as  to  any  holder  who  had 
notice  of  the  fiction. ^^ 

If  the  name  of  the  payee  be  left  blank,  it  may  be  filled  by  any 
bona  fide  holder  .with  his  own;^^  but  until  filled  up  the  paper  is  a 
nullity.^' 

^Jacobs  V8.  Benson,  39  Maine,  132;  Willis  V8,  Barrett,  2  Stark.,  29;  Hall  vs,  Tafts, 
18  Pick.,  455. 

^Tiule  ts.  Thomas,  30  Miss.,  132;  Lyon  vs.  Marshall,  11  Barbour,  241. 

*8torm  «.  Stirling,  3  Ellis  &  B.,  382. 

*7rf.,  Robertson  rs.  Steward,  1  Man.  &  G.,  oil;  Davis  vs,  Garr,  2  Seld.,  124;  Rex 
T$,  Box,  6  Taunt.,  325.  *  Gibson  vs.  Minet,  1  H.  Bl.,  669. 

'Brown  ts.  Gilman,  13  Mass.,  158;  See,  also,  Mayo  vs,  Chenoweth,  Breese,  155; 
Mathews  w,  Bedwine,  23  Miss.,  233;  Enthoven  vs.  Hoyle,  13  C.  B.,  373. 

"Donglaas  vs.  Wilkeson,  6  Wend.,  687. 

*Green  vs.  Davies,  4  B.  «&  C,  235;  Ashby  vs.  Ashby,  3  Moore  &  P.,  186. 

*Davega  t».  Moore,  3  McCord,  482. 

"Minet  vs.  Gibson,  3  T.  R.,  481;  1  H.  Bl.,  569;  Vere  vs.  Lewis,  3  T.  R.,  182;  CoUis 
w.  Emett,  1  H.  BL,  312;  Plets  vs.  Hill,  3  Hill,  (N.  Y.,)  112;  3  Kent,  Com.,  p.  78;  1 
Pare.  N.  &  B.,  32;  Story  on  Bills,  ?§  56,  200;  Lane  tw.  Krekle,  22  Iowa,  399. 

"Bennett  vs.  Famell,  1  Camp.,  130;  Maniort  vs.  Roberts,  4  E.  D.  Smith,  83.  See, 
onthissobject,  Lane  vs.  Krekle,  22  Iowa,  399. 

"Bnimmel  vs.  Enders,  18  Grat.,  900;  Crutchley  vs.  Clarence,  5  Taunt,  529,  (1  E. 
C.  L.  R.);  White  vs.  Vermont,  &c.,  R.  R.  Co.,  21  Howard,  575. 

"Seay  vs.  Bank  of  Tennessee,  3  Sneed,  558. 
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§  47.  As  to  the  statement  of  advice,  it  is  usual  for  a  Bill  of  Ex- 
change to  state  the  account  to  which  it  is  to  be  charged.  If  to  the 
account  of  the  drawer,  "put  it  to  my  account"  is  usually  inserted; 
and  if  to  that  of  the  drawee,  "put  it  to  your  account;"  and  if  to  ac- 
count of  a  third  person,  "put  to  account  of  A.  B." 

Sometimes  "as  per  advice,"  or  "without  advice,"  is  inserted ;  and 

when  the  former,  the  drawee  is  ndfe  bound  to  accept  or  pay  until  such 

advice  is  received.     If  he  does,  it  is  at  his  peril.     Sometimes  provi:*- 

ion  is  made,  in  the  bill,  that  the  holder  in  case  of  need  shall  apply  to 

another  drawee;  by  which  is  meant,  that  if  the  first  drawee  refuse  to 

honor  the  bill,  the  second  shall  be  resorted  to.     The  holder  is  bound 

to  apply  to  the  party  so  indicated,  and  he  may  accept  or  pay  the  bill 

without  protest.     The  usual  form  is :  "In  case  of  need,  apply  to  C. 
D.,  at  E.'^ 

§  48.     The  words,  "value  received,"  are  commonly  expressed  in 

bills  and  notes,  and  it  was  formerly  held  that  they  were  essential  to 

their  negotiability  ;^  but  they  are  not  now  regarded  as  at  all  material, 

being  considered  as  implied  where  the  other  elements  of  negotiability 
«xist.^ 

And  even  when  the  note  is  not  negotiable,  if  it  contains  a  promise 

to  pay  money,  it  is  prima  facie  evidence  of  indebtedness,  whether  it 

^contain  these  words  or  not;  and  the  holder  may  recover  upon  it 

without  alleging  or  proving  a  consideration.^ 

Delivery. 

§  49.  A  bill  or  note  is  not  considered  as  executed  or  binding  until 
delivered  ;*  but  a  delivery  and  at  the  time  of  date,  will  be  presumed 
until  the  contrary  appear.*  However,  if  payable  at  a  certain  time 
afler  date,  the  time  will  still  be  estimated  from  the  date,  no  matter 
when  the  paper  was  delivered.^ 

iChitty  on  Bill^  185;  Byles,  p.  182;  Stoiy  on  Bills,  ?  65. 

*  Byles  on  Bills  (Sharwood^s  Ed„)  592;  Edwards  on  Biils,  p.  168 ;  Priddy  w.  Hcn- 
brey,  1  B.  &  C,  674,  (8  E.  C.  L.  R) 

•Arnold  w.  Sprague,  34  Vt.,  402 ;  Cowisia  tw.  Tedlie,  7  C>«ey,  506 ;  Townscndw. 
Derby,  3  Met.,  l>63;  Hatch  i«.  Trayes,  11  Ad.  &  E.,  702,  (39  E.  C.  L.  &  R.;)  Bayamin  ts. 
Fillman,  2  McLean,  213;  Kendall  i».  Galvin,  15  Maine,  131. 

^Peasley  vt.  Boatwrigbt,  2  Leigh,  195;  Cunningham  t».   Heradon,  2  Ca^l,  530. 

*  Marvin  i».  McCullum,  20  Johns,  288;  Charaberlin  w.  Hoppe,  8  Vt,  94;  Ward 
m  Churn,  18  Grat,  801 ;  Hopper  t».  Eiland,  21  Ala.,  714. 

•Lansing  w.  Caine,  2  Johns,  300;  Woodford  w.  Dorwin,  3  Vt.,  82;  Roberts  t«. 
Bethell,  12  C.  B.,  778 ;  Sinclair  i».  Baggaley,  4  M.  <&  W.,  312. 

^BumpasB  is.  Timms,  3  Sneed,  459;  Snaith  ins.  Mingay,  1  Manle  &  &,  87; 
Barker  i«.  Stemci,  9  Exch^  684. 
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A  bill  or  note,  as  well  as  a  deed,  may  be  delivered  as  an  escrow — 
that  is,  delivered  to  a  third  party  to  hold  until  a  certain  event 
happens,  or  certain  conditions  are  complied  with;  and  then  the 
liability  of  th3  parties  commences  as  soon  as  the  event  happens,  or 
the  conditions  are  fulfilled  without  actual  delivery  by  the  depositary 
to  the  promisee.* 

A  bill  or  note  as  an  escrow  can  not  be  delivered  to  the  promisee;^ 
but  if  it  is  so  delivered  and  transferred  by  him  to  a  bona  fide  holder 
without  notice,  it  will  be  binding.^ 

If  the  party  who  has  signed  or  indorsed  the  instrument  die  before 
delivery,  it  is  a  nullity,  and  can  not  be  delivered  by  his  personal 
representative;^  but  if  advances  had  been  made  on  the  faith  of  a 
delivery,  then  the  promisee  or  indorsee  would  be  entitled  to  a 
delivery.* 

§  50.  A  bill  or  note  signed  and  delivered  on  Sunday,  as  between 
the  parties,  is  invalid  ;  but  if  delivered  on  any  other  day,  it  is  valid, 
though  signed  on  Sunday ;  and  between  the  parties  it  is  competent 
that  it  was  signed  and  delivered  on  a  different  day,  though  dated 
00  Sunday.^  And  if  dated  on  another  day,  but  actually  signed  and 
delivered  on  Sunday,  it  is  still  valid  in  the  hands  of  a  bona  fide 
holder  without  notice  of  the  defect ;  and  it  seems  that  an  accommoda- 
tion note,  made  on  Sunday,  but  indorsed  by  the  payee  on  Monday,  is 
valid,  as  it  then,  for  the  first  time,  becomes  a  completed  contract.^ 

John  W.  Daniel. 

'Couch  i».  Meeker,  2  Conn.,  302. 

'See  1  Pare.,  N.  &  B.,  51. 

*/feia,  VaUett  t».  Parker,  6  Wend.,  615. 

^  Clark  08.  Boyd,  2  Ohio,  56;  Clark  vs.  Sigoumey,  17  Conn.,  511;  Bromage  V9, 
Lloyd,  1  Exch.,  32. 

^Perry  w.  Crammend,  1  Waah.,  C.  C,  100;  1  Pars.,  N.  &  B.,  49. 

•Lovejoy  tw.  Whipple,  18  Vt.,  379;  Drake  t'«.  Rogers,  32  Maine,  521;  Aldridge 
«.  Branch  Bank,  17  Ala.,  45;  Bank  of  Cumberland  tw.  Mayberry,  4  Hubbard, 
198;  Finney  w.  Callendar,  8  Officer,  41;  State  Bank  m.  Thompson,  42  N.  H., 
369.  ilbid. 
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Transfer  of  Negotiable  Paper. 


§  1.  A  bill  or  note  payable  to  bearer,  or  indorsed  in  blank,  may 
be  transferred  like  currency  by  mere  delivery;  other  bills  and  notes 
by  indorsement  of  the  transferrer's  name  thereon,  and  delivery  to  the 
indorsee/  unless  they  are  not  expressed  to  be  payable  to  the  order  of 
any  person,  or  to  bearer,  in  which  case,  unless  by  statute,  they  are 
not  negotiable  in  the  United  States  and  in  England  f  but  it  is  other- 
wise in  Scotland.*  But  if  the  paper  be  payable  to  A.  B.,  or  order, 
and  A.  B.  indorse  it  to  C.  D.  without  adding  *'or  order/'  C.  D.  may 
nevertheless  transfer  it  by  indorsement,  and  it  retains  its  original 
negotiable  character.* 

While  commercial  paper  payable  to  bearer,  or  indorsed  in 
blank,  may  be  transferred  by  delivery  merely,  yet  if  the  payee  put 
his  name  upon  it,  and  transfers  it,  he  is  liable  as  an  indorser,  such  in- 
dorsement being  valid  between  the  indorser  and  subsequent  indor- 
sees ;*  and  the  holder  of  paper  payable  to  bearer  and  indorsed,  may 
sue  upon  it  as  bearer  or  indorsee  at  his  election.^ 

§  2.  If  a  note  be  non-negotiable  because  payable  to  a  certain  per- 
son onlyy  should  he  indorse  it,  it  will  be  binding  upon  him ;  and  his 
liability  to  his  immediate  indorsee  will  be  the  same  as  upon  the  in- 
dorsement of  a  negotiable  note;  but  the  principle  is  not  extended  to 
subsequent  indorsees/  And  if  indorsed  by  the  payee  payable  "to  or- 
der of"  indorsee,  it  will  be  negotiable  as  between  the  holder  and  in- 
dorsers,  though  not  as  to  the  maker.^ 

^Wookey  vs-  Poole,  4  B.  &  A.,1;  Myere  t».  Friend,  1  Hand.,  13;  Reee  w.  Conoco- 
cheagtie  Bank,  5  Rand.,  326. 

'Byles  on  Billf«,  (Sharswood's  edition,)  258. 

Thomson  on  Bills,  (Wilson's  edition,)  173. 

♦Muldrow  m  Caldwell,  7  Mo.,  563;  Lea  w.  Branch  Bank,  8  Porter,  (Ala.,)  119;  Scull 
vs.  Edwards,  8  Eng.,  24;  Potter  vs.  Tyler,  2  Mjet.,  58;  Blackman  vs.  Green,  24  Vt.,  17. 

*Bate8  t».  Butler,  46  Maine,  387;  Hodge  vs.  Steward,  1  Salk.,125;  Hill  tju.  Lewie,! 
Salk  ,  132;  Bnrmester  tw.  Hogarth,  11  M.  &  W.,  97;  Brush  vs.  Beeves,  3  Johns.,  439; 
Gilbert  vs.  Nantucket  Bank,  5  Mass.,  97;  Eccles  t».  Ballard,  2  McCord,  388;  Gwinnell 
vs.  Herbert,  6  Ad.  &  E.,  436,  (31  E.  C.  L.  R.) 

63  Kent  Com., 44;  Story  on  Notes,?  132;  Chitty,  220;  Bayley,466. 

'See  Story  on  Notes,  g?  128, 129,  130;  Story  on  Bills,  ?2  119,  199,  202.  See  Carruth 
t^.  Walker,  8  Wis.,  252,  '         ^ 

K^arruth  vs.  Walker,  8  Wis.,  252, 
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When  the  instrument  is  made  payable  to  "order,"  the  indorsement 
of  the  payee  is  necessary  to  transfer  the  legal  title  ;^  and  the  transferr 
ree,  without  indorsement,  takes  it  as  a  mere  chose  in  action,  and  must 
aver  and  prove  the  consideration.^  But  if  the  transfer  was  for  a  val- 
uable consideration,  the  indorsement  by  the  transferrer,  where  neces- 
sary or  intended,  may  be  compelled  by  the  holder.^ 

§  3.  As  to  transfers  by  indorsement,  the  term  indorsement,  in  its 
technical  sense,  is  applicable  only  to  negotiable  paper;*  and  it  is  im- 
portant to  bear  this  in  mind,  as  the  eflfect  of  indorsing  a  negotiable 
instrument,  and  assigning  or  becoming  the  surety  or  guarantor  of  one 
Don- negotiable,  is  very  different.  In  common  parlance,  the  word  is 
indiflTereutly  applied  to  Bonds,  Bills  and  Promissory  Notes,  whether 
negotiable  or  otherwise,  and  confusion  of  ideas  will  only  be  avoided 
by  holding  in  view  its  definite  l?gal  signification. 

§  4.  Indorsing  an  instrument  in  its  literal  sense  means  writing 
one's  name  on  the  back  thereof;  and  in  its  technical  sense  it  means 
writing  one's  name  thereon  with  intent  to  incur  the  liability  of  a 
transferrer.  The  term  assignment  is  applied  to  the  transfer  of  nego- 
tiable paper  payable  to  bearer  by  delivery,  and  the  transfer  of  other 
species  of  choses  in  action.  When  we  speak  commercially  of  paper 
being  indorsed  to  a  party,  tl^e  idea  of  its  being  transferred  and  deliv- 
ered to  him  is  included — the  term  indorsement  including  delivery  to 
the  indorsee.*  Neither  indorsement  nor  acceptance  are  complete  be- 
fore delivery.^ 

Accordingly,  it  has  been  held  that  where  A.  specially  indorsed  cer- 
tain bills  to  B,  sealed  them  up  in  a  parcel,  and  left  them  in  charge 
with  his  own  servant  to  be  given  to  the  postman,  it  was  held  that  the 
special  indorsement  did  not  transfer  the  property  in  the  bills  till  de- 
livery, and  that  delivery  to  the  servant  was  not  sufficient,  though  it 
would  have  been  otherwise  had  the  delivery  been  made  to  the  post- 

^Hopkirk  m.  Page,  2  Brock,  20;  Ilestone  i«.  Williamson,  2  Bibb,  83;  Russell  vs. 
Swan,  16  MasM.,  314;  Blakely  ts.  Grant,  6  Mass.,  386. 

'\'anEman  w.  Stanchfield,  10  Minn.,  265.        'Itose  m.  Sims,  1  B.  &  Ad.,  521. 

*Orrick  w.  Cokton,  7  Grat,  195;  Bank  of  Marietta  w.  Pindall,  2  Rand.,  475. 

'Freeman's  Bank  i«.  Ruckman,  16  Grat.,  129;  Bank  of  Marietta  vs.  Pindall,  2  Rand., 
*4"o;  Thomas  vs.  Walking,  10  Wis.,  478;  Dann  vs.  Norris,  24  Conn.,  333;  Adams  vs. 
Jines,  12  Ad.  &  El.,  (40  E.  C.  L.  R.,)  455;  Lloyd  vs.  Howard,  20  L.  J.,  Q.  B.  I.  (e 9  E. 
(-'.  L.  R.,)  14  Q.  B.,  995;  Marston  vs.  Allen,  8  M.  &  W.,  493;  Green  vs.  Steer,  1  Q.  B., 
"07,  (41  E.  C.  L.  R.) 

•Bex  131.  Lambton,  5  Pric-e,  428;  Lysaght  vs.  Bryant,  9  C.  B.,  46,  (67  E.  C.  L.  R.) 
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man.'  But  where  A.  &  B.  being  partners  and  indebted  to  C,  A. 
who  acted  as  C.'s  agent^  with  B/s  concurrence,  indorsed  a  bill  in  the 
name  of  the  firm,  and  placed  it  amongst  the  securities  which  he  held 
for  C,  but  no  communication  of  the  fact  was  made  to  C.  personally, 
it  was  held  a  good  indorsement  of  the  firm  to  C* 

§  5.  The  distinction  between  indorsement  and  assignment  was  well 
pointed  out  in  Bank  of  Marietta  vs.  Pendall,  2  Rand.,  475,  by  Ca- 
bell, J.,  who  said :  "The  term  indorse  when  applied  to  Bills  of  Ex- 
change, negotiable  by  the  custom  of  merchants^  or  to  papers  made  ne- 
gotiable by  our  statutes,  may  ex  vi  termini  import  a  legal  transfer  of 
the  title.  But  as  to  bonds  and  notes,  not  negotiable,  the  legal  title 
to  them  passes  by  assignment  only,  and  as  fo  them  indorsement  is  not 
equivalent  to  assignment.  As  to  them  assignment  means  more  than 
indorsement;  it  means  by  one  party,  with  intent  to  assign,  and  an  ac- 
ceptance of  that  assignment  by  the  other  party.  The  notes  in  ques- 
tion are  not  negotiable  according  to  our  laws,  but  assignable  only. 
They  might  well  be  indorsed  in  Virginia  and  assigned  in  Ohio.  The 
pleas,  therefore,  that  they  were  indorsed  in  Virginia  tendered  imma- 
terial issues,  and  were  properly  demurred  to."  There  is  no  doubt 
that  if  the  note  had  been  negotiable  the  averment  that  it  was  in- 
dorsed  in  Virginia  would  have  been  considered  as  including  transfer 
of  title  and  delivery,*  and  "indorsed  and  delivered"  would  be  suffi- 
cient as  to  non-negotiable  paper.* 

Equitable  Assignment. 

§  6.  There  may  be  an  assignment  of  bills  and  notes,  and  other  ne- 
gotiable securities,  by  operation  of  law,  or  as  it  is  termed  by  equita- 
ble alignment.  The  assignment  of  any  particular  claim  is  consid- 
ered an  equitable  assignment  of  all  securities  held  by  the  assignor  to 
assure  it.  Thus  the  assignment  of  a  debt  by  whatever  form  of  trans- 
fer, carries  with  it  any  bill  or  note  by  which  it  is  secured;  and  the 
converse  of  the  proposition  is  equally  true,  that  the  transfer  by  in- 
dorsement, or  assignment  of  a  bill  or  note,  carries  with  it  all  securi- 
ties for  its  payment.* 

*Kex  i».  Lambton,  5  Price,  42H;  Bay  ley  on  Bills,  137;  Byles  on  BiIIb,  (Sharawood'a 
edition,)  266.  'Lysaght  t«.  Bryant,  9  C.  B.,  46,  (67  E.  C.  L.  R) 

^Marston  vs,  Allen,  8  M.  &  W.,  494;  Adama  i».  Jones,  12  Ad.  &  E.,  455;  Hayes  w. 
Cau'iield,  5  Q.  B.,  81.  ^Freeman's  Bank  rs,  Ruckman,  16  Grat,  129. 

'^Dunn  va.  Snell,  15  Mass.,  485;  Titcomb  vs.  Thomas,  5  Greenl.,  282;  Jonee  vs.  Wit- 
ter, 13  Mass.,  282;  Waller  vs.  Tate,  4  B.  Monroe,  529;  Miller  tw.  Ord,  2  Binn.,  381%  Fox 
vs.  Foster,  4  Penn.St.,119;  Croft  vs.  Bunster,  9  Wis.,  503. 
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§  7.  Negotiable  instnunents  may  be  also  assigned  by  a  separate 
and  distinct  paper,  although  not  delivered,  as  by  deed  or  mortgage, 
conveying  them  specifically,  or  all  "choses  in  action,"^  but  it  has  been 
held  that  such  an  assignment  carried  only  the  equitable  and  not  the 
legal  title.'  The  deed  or  other  instrument  by  which  the  assignment 
is  made,  operates  as  a  constructive  delivery  of  the  paper,  and  the 
transferrer  holds  it  as  agent  of  the  transferree.* 

Liability  op  Tkansferrer  by  Assignment  or  Delivery 

Without  Indorsement. 

§8.  As  to  transfers,  by  delivery:  When  the  instrument  is  paya- 
ble to  bearer,  or  indorsed  in  blank,  and  the  holder  transfers  it  by 
delivery  to  another  party,  he  ceases  to  be  himself  a  party,  and  incurs 
none  of  the  responsibilities  of  an  indorser.*  He  is  termed  the 
assignor,  or  transferrer  of  the  paper,  and  the  party  receiving  it  the 
assignee,  or  transferee.  Such  assignor  or  transferrer  may  indeed 
guaranty  the  payment  of  the  paper  upon  such  transfer,  and  he  will 
be  liable  on  such  contract;*  but  it  is  collateral  to  the  obligations 
created  by  the  paper  itself,  and  is  ordinarily  limited  to  the  immedi- 
ate parties  thereto.* 

§  9.  But  the  transferrer  of  a  bill  or  note,  by  mere  delivery,  in- 
curs certain  responsibilities  of  a  more  limited  nature  than  an  indor- 
ser  does.  He  warrants  by  implication,  unless  otherwise  agreed:  (1.) 
that  he  is  a  lawful  holder,  and  has  a  valid  title  to  the  paper,  and  a 
right  to  transfer  itf  (2.)  that  the  instrument  is  genuine,  and  not 
forged  or  fictitious,**  and  (3.)  that  he  has  no  knowledge  of  any  facts 
which  prove  the  paper,  if  originally  valid,  to  be  worthless,  either  by  the 
failure  of  the  maker,  or  by  its  being  already  paid,  or  otherwise  to 
have  become  void  or  defunct;^  for  any  suppression  of  such  know- 
ledge would  be  a  fraud. 

^McGce  V8.  Kiddlesgarber,  39  Miaso.,  365;  Grand  Gulf  Bank  vs.  Wood,  12  Smedes  & 
M.,  482. 
^rand  Gulf  Bank  t».  Wood,  12  Smeden  &  M.,  482. 
%\n  on  Billa,  (Sharewood's  Ed.,)  260,  note  i. 

*  Bylea  on  Bills  (Sharewood's  ed.,)  274. 

*  Story  on  Notes,  g  117.  « Id.,  117;  Story  on  Bills,  215. 
'Burrill  t».  Smith,  7  Pick.,  291. 

'Lyons  vs.  Miller,  6  Grat.,  439;  Ellis  vs.  Wild,  6  Mass.,  321;  Markle  vs.  Hatfield, 
2  Johns.;  455;  Jones  vs.  Ryde,  5  Taunt.,  488;  Eagle  Bank  vs.  Smith,  5  Conn.,  71; 
Bayley  on  Bills,  179;  Story  on  Notes,  §  118. 

•Young  i».  Adams,  6  Mass.,  182;  Camidge  i».  Allerby,  6  B.  C,  372;  Tenn  vs,  Har- 
rison, 3  Term  R,  757. 
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§  10.  There  is  much  conflict  of  authority  upon  the  question 
whether  or  not  the  transferrer  by  delivery  is  bound  if  it  should 
happen  without  his  knowledge  that  at  the  time  of  the  transfer,  the 
maker  or  principal  party  to  the  paper — a  bank  whose  note  is  trans- 
ferred, for  instance — is  insolvent.  Some  of  the  authorities  maintain 
that  the  transferrer  should  bear  the  loss^  in  such  case,  some  the 
transferreef  and  Story  says  the  weight  of  reasoning,  and  the  weight 
of  authority  seems  to  be  in  favor  of  the  former;'  but  in  respect  to 
bank  notes,  at  least,  which  stand  upon  a  peculiar  footing  as  the  repre- 
sentatives of  money,  we  humbly  differ  from  him  in  opinion.  And 
respecting  bills  and  notes  as  well,  the  better  opinion  is  that  the 
transferrer  should  not  be  liable  to  refund  the  consideration  if  they 
turn  out  to  be  valueless  by  the  insolvency  of  the  parties.  Some  one 
has  to  lose,  and  supposing  good  faith  in  all  parties,  there  can  be  no 
juster  rule  than  to  let  the  misfortune  rest  where  it  falls.  The  trans- 
action has  been  properly  regarded  as  a  sale  of  the  bill  or  note  in  the 
market,  and  as  said  by  Lord  Kenyon,  ^Miaving  taken  it  without  in- 
dorsement, he  has  taken  the  risk  on  himself."* 

The  reasoning  of  Chief  Justice  Gibson  in  Bayard  vs.  Spunk,  1 
Watts  &  S.,  92,  is,  we  think,  a  convincing  argument.  He  says: 
"The  assertion  that  it  is  always  an  original  and  subsisting  part  of 
the  agreement  that  a  bank  note  shall  turn  out  to  have  been  good 
when  it  was  paid  away,  can  be  conceded  no  farther  than  regards  its 
genuineness.  That  genuine  notes  are  supposed  to  be  equal  to  coin,  is 
disproved  by  daily  experience,  which  shows  that  they  circulate  by 
the  consent  of  the  whole  communities  at  their  nominal  value  when 
notoriously  below  it.     But  why  hold  the  payor  responsible  for  a  fail- 

^Story  on  Bills,  2111;  Story  on  Notea,  §  119;  Liglitbody  i«.  Ontario  Bank,  11 
Wend.,  1, 13  Wend.,  107;  Ilarley  t?«.  Thornton,  2  Hill,  So.  Car.,  509;  Fogg  wr.  Saw- 
yer,  9  N.  H.,  365;  Wainwrigbt  t«.  Webster,  11  Vt,  576;  Thomaa  t».  Todd,  6  Hill  (5. 
Y.),  340;  Townsends  tw.  Bank  of  Racine,  7  Wise.,  185;  Westfall  t».  Braley,  10  Ohi<» 
St,  188. 

*  Edmonds  t>«.  Digges;  Young  t».  Adams,  6  Mass.,  182;  Scruggs  w.  Cass,  8  Yer- 
ger,  175;  Lowry  w.  Murreil,  2  Porter,  282;  Bayard  «?.  Spunk,  1  Watts  &  8.,  92; 
Corbet  t».  Bank  of  Smyrna,  2  Har.  (Del.),  235;  Ware  t«.  Street,  2  Head.,  609. 

"  Story  on  Notes,  §  119. 

*  Fudell  V8.  Clark,  1  Esp.,  447;  Tenn  tw.  Harripon,  3  T.  R,  759;  Evans  w.  Whyle, 
5  Bing.,  485;  Ex  parU  Shuttleworth,  3  Vescy,  368;  Judge  Sharswood,  concurring 
with  the  Text  of  Byles  on  Bills,  says  in  his  note  (5th  Am.  Ed.,)  p.  275,  "it  is  con- 
ceived that  the  confusion  has  arisen  from  neglecting  to  distinguish  between  theal>- 
stract  question  of  law,  and  questions  of  fact  in  the  particular  case."  See  Redfield 
and  Bigelow's  Lead.  Cas.,  p.  634. 
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ure  of  the  bank  only  when  it  has  been  ascertained  at  the  time  of  the 
payment,  and  not  for  insolvency  ending  in  an  ascertained  failure 
afterwards  ?      As  the  bank  may  have  been  actually  insolvent  before 
it  chose  to  let  the  world  know   it,  we  must  carry  his  responsibility 
back  beyond  the  time  when  it  ceased  to  redeem  its  notes,  if  we  carry 
it  back  at  all.      Were  it  not  for  the  conventional  principle  that  the 
purchaser  of  a  chattel  takes  it  with  its  defects,  the  purchaser  of  a 
horse,  with  the  seeds  of  mortal  disease  in  him,  might  refuse  to  pay 
for  him,  though  his  vigor  and  usefulness  were  yet  unimpaired;   and 
if  we  strip  a  payment  in  bank  notes  of  the  analogous  cash  principle, 
why  not  treat  it  as  a  nullity,  by  showing  that  the  bank  was  actually, 
though  not  ostensibly,  insolvent  at  the  time  of  the  transaction?      It 
is  no  answer  to  say  the  note  of  an   unbroken  bank  may  be  instantly 
converted  into  coin  by  presenting  it  at  the  counter.     To  do  that  may 
require  a  journey  from  Boston  to   New  Orleans,  or  between  places 
still  further  apart,  and  the  bank  may  have  stopped  in  the  meantime; 
or  it  may  stop  at  the  instant  of  presentation,  when  situated  at  the 
place  where  the  holder  resides.     And  it  may  do  so  even  when  it  is  not 
insolvent  at  all,  but  perfectly  able  eventually  to  pay  the  last  shilling. 
This  distinction  between  previous  and  subsequent  failure,  evinced  by 
stopping  before  the  time  of  the  transaction  or  after  it,  is  an  arbitrary 
and  impracticable  one.      To  such  a  payment  we  must  apply  the  cash 
principle  entire,  or  we  must  treat  it  as  a  transfer  of  negotiable  paper, 
imposing  on  the  transferee  no  more  than  the  ordinary  mercantile  re- 
sponsibility in  regard  to  presentation  and  notice  of  dishonor.     There 
is  no  middle  ground.       But  to  treat  a  bank-note  as  an  ordinary 
promissory  note  would  introduce  endless  confusion,  and  a  most  dis- 
tressing state  of  litigation.       We  should  have  reclamations  through 
hundreds  of  hands,  and  the  inconvenience  of  having  a  chain  of  dis- 
putes between  successive  receivers,  would  more  than  counterbalance 
the  good  to  be  done  by  hindering  the  crafty  man  from  putting  off 
his  worthless  note  to  an  unsuspecting  creditor.     Iso  contrivance  can 
prevent  the  accomplishment   of   fraud,   and  rules  devised  for  the 
suppression  of   petty   mischiefs    have    usually   introduced   greater 
ones. 

"The  case  of  a  counterfeit  bank-note  is  entirely  different.  The 
laws  of  trade  extend  to  it  only  to  prohibit  the  circulation  of  it.  They 
leave  it,  in  all  besides,  to  what  is  the  rule  both  of  the  common  and 
the  civil  law,  which  requires  a  thing  parted  with  for  a  price  to  have 
au  actual,  or  at  least  a  potential,  existence  (2  Kent,  4()8;)   and  a 
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forged  note,  destitute  as  it  is  of  the  quality  of  legitimate  being,  is  a 
nonentity.  It  is  no  more  a  bank>note  than  a  dead  horse  is  a  living 
one;  and  it  is  an  elementary  principle  that  what  has  no  existence 
can  not  be  the  subject  of  a  contract.  But  it  can  not  be  said  that  the 
genuine  note  of  an  insolvent  bank  has  not  an  actual  and  l^itioiate 
existence,  though  it  be  little  worth;  or  that  the  receiver  of  it  has  not 
got  the  thing  he  expected.  It  ceases  not  to  be  genuine  by  the  bank's 
insolvency;  its  legal  obligation  as  a  contract  is  undissolved;  and  it 
remains  a  promise  to  pay,  though  the  promisor's  ability  to  perform 
it  be  impaired  or  destroyed.  But  as  the  stockholders  of  a  broken 
bank  are  the  last  to  be  paid,  it  is  seldom  unable  in  the  end  to  pay  its 
note  holders  and  depositors;  and  even  where  nothing  is  lefl  for  tbem, 
its  notes  may  be  parted  with  at  a  moderate  discount  to  those  who 
are  indebted  to  it.  We  seldom  meet  with  so  bad  a  case  as  the  pres- 
ent, in  which  every  thing  like  effects,  and  even  the  vestiges  of 
the  bank,  disappeared  in  a  few  hours  after  the  first  symptoms  of 
its  failure.  But,  independent  of  that,  the  difference  between  forg- 
ery and  insolvency  in  relation  to  the  transfer  of  a  bank-note,  is 
as  distinctly  marked  as  the  difference  between  title  and  quality 
in  relation  to  the  sale  of  a  chattel." 

Especially  is  the  transferrer  without  indorsement  not  bound 
when  there  is  an  exchange  of  the  bill  or  note  of  a  third  party  for 
merchandise.^ 

In  some  cases,  however,  it  has  been  held  that  where  in  a  trade  or 


^  Burgess  vs,  Chapin,  5  Rhode  IbIbikI,  225;  Beckwith  vs.  Farnum,  5  Id^  230;  Bick- 
nail  V8.  Waterman,  5  Id.,  43. 

In  Chitty  on  Bills,  145,  it  is  said:  "When  a  transfer  by  delivery,  without  in- 
dorsement, is  made,  merely  by  way  of  salt  of  the  bill,  as  sometimes  ooiurs,  or 
exchange  of  it  for  other  bills,  or  by  way  of  discount,  and  not  as  security  for  monej 
lent,  or  where  the  assignee  expressly  agrees  to  take  it  in  payment,  and  to  mn  ail 
risks,  he  has  in  general  no  right  of  action  whatever  against  the  assignor  in  case  the  bill 
turns  out  to  be  of  no  value.  But  there  can  be  no  doubt,  that  if  a  man  assign  i 
bill  for  any  sufficient  consideration  knowing  U  to  he  of  no  value,  aitd  the  assignee 
be  not  aware  of  the  fact,  the  former  would,  in  all  cases,  be  compellable  to  repay 
the  money  he  had  received." 

In  Byles  on  Bills  (Sharswood's  ed.,)  275,  it  is  said:  "It  is  conceived  to  be  the 
general  rule  of  the  English  law  and  the  fair  result  of  the  English  authorities, 
that  the  transferrer  is  not  even  liable  to  refund  the  consideration,  if  the  bill  or 
note  so  transferred  by  delivery  without  indorsement  turn  out  to  be  of  no  value, 
by  reason  of  the  failure  of  other  parties  to  it.  For  the  taking  to  market  of  s 
bill  or  note  payable  to  bearer  without  indorsing  it,  is  prima  fade  a  sale  of  the  bill. 
And  there  is  qo  implied  guaranty  of  the  solvency  of  the  maker,  or  of  any  other 
party." 
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like  transaction^  the  paper  of  a  third  party  is  given,  and  he^ 
unbeknown  to  either,  is  insolvent,  the  loss  must  fall  upon  the  trans- 
ferrer/ 

§  11.  A  distinction  is  taken  which  seems  well  founded  between 
the  cases  in  which  the  paper  of  a  third  party  is  given  by  delivery 
merely  for  a  cotemporaneous  consideration,  and  those  in  which  it  is 
transferred  for  a  pre-existing  debt ;  and  the  doctrine  seems  well  sus- 
tained that  in  the  latter  case,  it  operates  only  as  a  suspension  of  the 
debt  daring  the  time  it  has  to  run,  and  if  dishonored,  the  original  lia- 
bility revives.*  The  transferrer  by  delivery  is  not  entitled  in  such 
cases  to  notice  of  dishonor;  but  if  there  is  unreasonable  delay  in  in- 
forming him  of  it,  he  may  show  in  defense  any  injury  he  has  sus- 
tained by  the  actual  laches  of  the  creditor.^ 

The  law  infers  the  suspension  merely  of  the  pre-existing  debt; 
bot  if  there  was  an  express  contract,  or  circumstances  implying  a 
contract  on  the  part  of  the  creditor  to  accept  the  stranger's  paper  in 
payment,  then  he  would  be  held  to  his  bargain,  although  it  threw 
upon  him  an  entire  loss — the  burden  of  proof  to  this  effect  being 
upon  the  transferrer.^ 

Nature  of  the  Contract  of  Indorsement. 

§  12.  The  indorsement  of  a  bill  or  note  is  not  merely  a  transfer 
of  the  paper,  but  it  is  a  fresh  and  substantive  contract.  The  in- 
dorsement of  a  bill  is  equivalent  to  a  new  bill  drawn  by  the  indorser 
upon  the  acceptor  in  favor  of  the  indorsee.*  The  indorser  contracts 
that  if  the  drawer  of  the  bill,  or  maker  of  the  note,  as  the  case  may 
be,  shall  not  j>ay  it  at  maturity,  he  will  on  receiving  due  notice  of 
the  dishonor,  pay  the  holder  the  sum  which  the  drawee  ought  to 
have  paid,  together  with  such  damages  as  the  law  fixes  as  an  in- 
demnity.^ He  also  contracts  in  the  case  of  a  bill  payable  at  a 
future  day  that  if  the  drawee  refuse  to  accept  on  presentment,  he  will 
in  like  manner  pay.^ 

^  Roberts  vs.  Fisher  (Coart  of  Appeals,  ISTO,)  Law  Times  State  Court  Reports, 
August,  1871,  p.  197. 

^  Marsh  t».  Pedder,  4  Camp.,  257;  Taylor  vs,  Briggs,  Moody  and  M.,  28;  Bobinson 
ts.  Read,  9  B.  and  C,  449. 

'  2  Pars.,  N.  and  B.,  184. 

*2  Parsons  N.  and  B.,  185;  Eagle  Bank  vs.  Smith,  5  Conn.,  71. 

*Billgery  w.  Branch,  19  Grat.,  418;  Evans  vs.  Gee,  11  Peters,  80;  Hill  i».  Lewis,  1 
Sftlk.,  132;  Van  Staf  horst  t».  Pearce,  4  Mass.,  258. 

•Suae  w.  Pompe,  8  C.  B.,  N.  S.,  538  (98  E.  C.  L.  R.) 

'Smith  n.  Johnson,  27  L.  J.  Exch.,  363;  3  H.  and  N., 222. 
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§  13.  As  indorsement  falls  under  the  general  rule  that  the  obliga- 
tions of  a  personal  contract  are  to  be  determined  by  the  law  of  the 
place  of  its  execution,  an  indorser  may  become  responsible  for  a  much 
higher  rate  of  damages  and  of  interest,  upon  the  dishonor  of  a  note, 
than  he  can  recover  from  the  drawer;^  and  the  jurisdiction  of  the  Fed- 
eral Courts  of  the  United  States  attaches  upon  an  indorsement  as  a 
distinct  contract,  independently  of  the  residence  of  the  original  and 
remote  parties  to  the  instrument.^ 

The  indorsement  or  assignment  of  a  bill  or  note  being  an  inde- 
pendent contract,  the  circumstances  which  would  invalidate  any 
other  contract  apply  to  it  with  like  effect.  Thus,  a  war  between  the 
countries  of  which  the  indorsee  and  indorser  are  citizens,  rendering 
them  alien  enemies,  any  commercial  transaction  between  them,  such 
as  drawing  a  bill  upon,  or  making  or  indorsing  or  assigning  a  note 
to  the  other,  is  void,^ 

In  Billgerry  vs.  Branch,  19  Grat.,  393,  it  appeared  that  checks  were 
drawn  by  a  bank  in  Richmond,  Va.,  upon  a  bank  in  New  Orleans, 
and  were  indorsed  in  Petersburg,  Va.,  in  February,  1863,  while  the 
late  war  was  in  progress,  to  a  resident  of  Vicksburg,  Miss.  Peters- 
burg, Richmond  and  Vicksburg  were  then  in  the  Confederate  lines, 
and  Vicksburg  in  the  permanent  possession  of  the  Federal  forces. 
It  was  held  that  the  indorsement  was  illegal  and  void,  and  that  the 
indorsee  could  not  recover  against  the  indorser,  in  an  aclion  brought 
after  the  war. 

§  14.  A  bill  or  note  can  not  be  indorsed  for  part  of  the  amount 
due  the  holder,  and  such  an  indorsement  is  utterly  void  as  such,^  but 
when  it  has  been  paid  in  part  it  may  be  indorsed  as  to  the  residue.^ 
And  an  indorsement  of  part  of  the  amount  due  would  give  the 
intended  indorsee  a  lien  on  the  instrument.^  If  the  indorsement  on 
its  face  is  of  the  whole  instrument,  without  any  apparent  limitation 
so  that  the  holder  could  inforce  it  against  the  parties  liable  thereon, 

*  Slocum  t».  Pomeroy,  6  Cranch,  221;  Powers  vs.  Lynch,  3  Mass.,  77. 
2  Coffee  t?«.  Planters  Bank,  13  Howard,  183. 

'Billgerry  vs.  Branch,  19  Grat,,  417-37;  Griswold  tw,  Waddington,  16  Johns.,  438; 
Willison  V8,  Pattiser,  7  Taunt.,  439  (2  E.  C.  L.  R.;)  same  case  I,  J.  B.  Moore, 
133. 

*  Hawkins  tw.  Cardy,  1  Lord  Raymond,  160;  Bayley  on  Bills,  (Am.  Ed..)  92; 
Thompson  on  Bills,  (Wilson's  Ed.,)  184;  Hughes  vs.  Kiddell.  2  Bay.,  324,  in  which 
case  it  was  held  that  where  two  indorsements  for  parts  of  the  amount  were  made 
they  were   invalid,   though  together  they  purported  to  transfer  the  whole. 

^lind.  «Byles  on  Bills,  (Sharswood's  Ed.),  291. 
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it  wonld  be  immaterial  that  as  between  the  indorser  and  his  imme- 
diate indort^ec  a  part  of  the  amount  only  was  to  be  received  for  the 
latter's  benefit,  and  the  residue  as  trustee  for  his  indorser.^ 

Form  of  the  Indorsement. 

§  15.  The  indorsement  is  generally  made  by  writing  the  trans- 
ferrer's name  on  the  back  of  the  paper,  but  it  may  be  written — 
although  unusual  and  irregular — on  any  other  portion  of  it,  even 
on  the  face  and  under  the  maker's  name.*  The  full  name  should  be 
written,  but  the  initials  will  suffice,^  as  will  also  any  mark  instead 
of  the  name,  made  to  represent  it.* 

Writing  on  the  paper,  "pay  the  contents  to  A.,"  is  a  transfer,  so 
far  as  it  authorizes  payment  to  be  made  to  A.,  but  it  does  not  render 
the  writer  liable  as  an  indorser.* 

It  has  been  held  that  the  figures  "1,  2,  8,"  written  in  pencil,  was 
sufficient,  connected  with  evidence  tending  to  show  that  the  party 
who  placed  them  on  the  paper  intended  to  bind  himself  as  an 
indorser.®  This  decision  is  questioned  by  Prof.  Parsons,  (2  Vol.,  N. 
&  B.,  17;)  but  with  the  utmost  respect  for  that  eminent  jurist,  it 
seems  to  us  sound,  on  the  ground  that  it  was  intended  as  a  mark  to 
represent  the  indorser^s  name.^  A  written  agreement  to  pay  a  note 
"as  if  by  me  indorsed"  written  on  it,  is  considered  an  indorsement, 
in  the  legal  sense.^  It  is  settled  that  the  writing  may  be  done  in 
any  legible  way  by  pen,  or  pencil.^ 

§  16.  The  indorser  may  write  his  own  name,  or  he  may  author- 
ize any  one  to  write  it  for  him.  If  the  name  be  in  the  handwriting 
of  the  paper,  but  the  indorser  receives  notice,  is  sued,  suffers  default 

^R€id  w.  Furnival,  1  C.  &  M.,  538;  5  C.  &  P.,  499,  (24  E.  C.  L.  R.) 

'Gibson  t».  Powell,  6  Howard  (Miss.),  60;  Quin  m,  Sterne,  26,  Georgia,  223; 
Herring  t».  Woodhull,  29,  Illinois,  92 ;  Partridge  iw.  Davis,  20  Vt.,  449 ;  Rex  vs, 
Begjr,  3  P.  Wms.,  419;  1  Stra.,  18. 

'Merchant's  Bank  tw.  Spicer,  6  Wend.,  443;  Palmer  tw.  Stephens,  1  Denio,  471 ; 
Bank  w.  Flandere,  6  N.  H.,  239 ;  Rogers  w.  Ck)lt,  6  HilJ,  322 ;  Williamson  tw. 
Johnson,  1  Barn  &  C,  146. 

Hieorge  \»,  Surrey,  1  Mood  &  Malk,  516;  Baker  t».  Dening,  8  Ad.  &  EL,  94; 
Addy  t?«.  Grix,  8  Veaey,  504. 

*  Vincent  i'«.  Horlock,  1  Camp.,  442. 

'Brown  vs.  Butcher's,  Bank,  6  Hill,  443. 

^Kedfield  &  Bigelow's  Leading  Cases,  110,  111. 

^Pinnes  w.  Ely,  4  McLean,  173. 

'Geary  t».  Physic,  5  Barn.  &  Cres.,  234;  Brown  vs.  Butcher's  Bank,  6  Hill, 
443;  Clowon  tw.  Stearns,  4  Vt.,  11. 
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and  makes  no  defense  or  denial  until  after  the  maker  abseondsi  he 
can  not  deny  his  signature;  or  if  he  does^  proof  that  he  had  assumed 
other  paper  similarly  indorsed  would  be  conclusive  against  him.^ 

The  indorsement  must,  as  a  general  rule,  be  somewhere  on  the 
paper  itself,  or  attached  thereto,  and  unless  it  is,  the  party  can  not 
be  held  liable  as  an  indorser,^  but  a  promise  made  on  a  sufficient 
consideration  will  sustain  an  action  upon  its  breach.^ 

When  a  note  is  transferred  with  guaranty,  the  transfer  may  be 
good,  though  the  guaranty  be  void  under  the  statute  of  frauds.* 

Who  May  Indorse  or  Transfer  Negotiable  Paper. 

§  17.  Any  person  legally  competent  to  enter  into  a  contract  may 
be  the  indorser,  or  transferrer  by  delivery  of  negotiable  paper.*  If 
payable  to  the  order  of  the  payee,  he  or  his  legal  representa- 
tive, must  be  the  transferrer.  In  case  of  the  bankruptcy  of  the 
payee  of  a  bill  or  note,  all  his  rights  become  vested  in  the  assignees, 
who  may  transfer  it  in  their  own  name;^  and  the  bankrupt  can 
not/  and  in  the  case  of  the  death  of  the  payee  the  like  right  devol- 
ves upon  his  executors  or  administrators.^ 

§  18.  In  the  case  of  the  marriage  of  a  woman  who  is  payee  or 
indorsee  of  a  bill  or  note,  the  property  thereof  vests  in  her  husband, 
and  he  alone  can  indorse  or  transfer  it ;  and  in  like  manner,  if  the 
paper  be  made  payable  to  her  after  marriage,  her  husband  alone  can 
indorse  or  transfer  it.^  But  this  principle  is  subject  to  the  limita- 
tion that  the  wife  may,  with  the  consent  of  the  husband,  indorse 
a  bill  or  note  made  payable  to  her,  and  pass  a  good  title  to  the 
indorsee. 

The  law  being  based  upon  the  distinction  that  coverture  of  the 
wife  creates  a  disability  on  her  part  to  enter  into  a  contract  which 

1  Weed  t».  Carpenter,  10  Wend.,  403. 
*Tenn.  t».  Harrison,  3  T.  R.,  757. 
'Moxon  ve.  Pulling,  4  Camp,  51. 

*  Crosby  vs.  Roub,  16  Wise.,  616. 

^  2  Pare.,  N.  &  B.,  3 ;  Stoiy  on  Bills,  ?  195. 

•Chitty,  227  ;  Story  on  Notes,  J  123;  ex  parte  Brown,  1  Qlyn.  &  J.,  407. 

^  Ashurat  vs.  Bank  of  Australia,  37  Eng.,  L.  &  Eg.  B.,  149. 

8  Watkins  t«.  Maule,  2  Jac.  &  Walk.,  237;  Rawlinson  vs.  Stone,  3  Wils.,  1 ;  Band 
vs.  Hubard,  4  Met.,  252 ;  Malbon  vs.  Southard,  36  Maine,  147 ;  Durght  t«.  Newell,  15 
Illinois,  333. 

*  Chitty,  26 ;  Story  on  Notes,  §  124  ;  Barlow  vs.  Bishop,  1  East.,  433 ;  Connor  a. 
Martin,  1  Stra.,  516 ;  Miles  vs.  Williams,  10  Mod.,  243 ;  Savage  vs.  King,  5  Shep.; 
301 ;  Miller  tis.  Delamater,  12  Wend.,  433. 
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the  assent  of  the  husband  raay  remove.^  The  indorsement  of  the 
wife,  under  such  circumstances,  is  equivalent  to  that  of  her  husband. 
Her  act  becomes  in  law  his  act,  and  the  indorsee  must  claim  through 
the  husband  by  a  title  derived  from  him.^ 

§  19.  An  infant  is  not  bound  upon  his  indorsement  of  a  bill  or 
note,  being  incapable  of  making  a  contract;  but  he  may,  by  his 
indorsement,  (which  is  voidable — not  absolutely  void,)  transfer  the 
paper  to  any  subsequent  holder,  against  all  the  parties  thereto,  except 
liimself.' 

§  20.  When  a  bill  or  note  is  payable,  or  indorsed  to  a  co-partner- 
ship, any  member  of  the  firm  may  transfer  it  during  the  continuance 
of  the  firm,  and  indorse  it  in  the  firm  name;*  and  upon  the  death  of 
a  member  of  the  firm,  the  survivor  may  indorse  it  in  his  own  nanie,^ 
But  the  indorsement  by  a  partner  to  his  co-partner,  or  to  another  per- 
son, of  a  bill  or  note  payable  to  the  firm,  in  his  individual  name,  will 
not  pass  the  title  to  the  paper,  nor  enable  the  indorsee  to  bring  a  suit 
on  it  in  his  own  name.®  It  has  been  held,  however,  that  such  an  in- 
dorsement would  pass  the  equitable  title.^ 

If  there  be  a  dissolution  of  the  co-partnership,  (otherwise  than  by 
the  death  of  a  partner,)  the  survivor  can  not  indorse  in  the  firm  name 
a  bill  or  note  payable  to  the  firm  f  even  though  the  partner  had  pow- 
er to  settle  the  partnership  affairs  f  but  the  contrary  has  been  held  if 
the  dissolution  were  unknown  to  the  indorsee,^^  and  the  rule  does  not 

'Chitty  on  Bills,  21,  200 ;  Stevens  w.  Beals,  10  dishing,  291 ;  Miller  t-s.  Delamater, 
12  Wend.,  433;  Hancock  Bank  vs.  Joy,  41  Maine,  568  ;  Reakert  vs.  Sanford,  5  Watts 
&S.,  164;  Leeds  vs.  Vail,  15  Penn.,  St.,  185  ;  Fredd  w.  Eves,  4  Harr.,  (Del.,)  385  ; 
Cotea  CT.  Davis,  1  Camp.,  485 ;  Prestwick  vs.  Marshall,  7  Bing.,  565 ;  4  Car.  &  P., 
'^34;  Prince  vs.  Brunatte,  I  Bing.,  N.  C,  435  ;  2  Bright,  Husb.  and  Wife,  42  ;  Lindus 
rt.  Bradwell,  5  Com.,  B.,  583;  Lord  vs.  Hall,  8  C.  B.,  627. 

'Stevens  vs.  Beal^,  10  Cush.,  291,  and  ca.se8  in  note  ante. 

'Slory  on  Bills,  §  190;  Story  on  Notes,  ^  124 ;  Bayley  on  Bills,  44;  Cliitty,  21 ; 
2  Parsons  N.  &  B.,  2  Vol.  3  ;  Nightingale  vs.  Withington,  15  Mass.,  272 ;  Taylor  vs. 
Croker,  4  Esp.,  187 ;  Jeune  r«.  Wanl,  2  Stark.,  326  ;  Grey  vs.  Cooper,  3  Doug.,  65. 

*Story  on  Notes,  ?  125;  Bayley  on  Bill,  53.  ^Jones  tw.  Thorn,  14  Martin,  463. 

•Elstabrook  i:s.  Smith,  6  Gray,  570;  Robb  vs.  Bailey,  13  La.  An.,  457;  Fletcher  vs. 
Dana,  4  Blackf.,  377;  Desha  vs.  Stewart,  6  Ala.,  852;  Moore  vs.  Denslow,  14  Conn- 
23o;  Absolem  vs.  Marks,  11  Q.  B.,  19;  Russell  vs.  Swan,  16  Mass.,  314;  Hooker  vs.  Gat 
lagher,  6  Fla.,  351. 

^Uabama  Co.  vs.  Brainard,  35  Ala.,  476. 

"JSanford  vs.  Mickles,  4  Johns.,  224. 

•Abel  vs.  Sutten,  3  Est.,  108;  Humphries  vs.  Chastain,  5  Ga ,  166;  Foltz  vs.  Pouree 
2  Desaussure  Eq.,  40;  Parker  vs.  Macumber,  18  Pick.,  505. 

^'^Cony  ts.  Wheeiock,  33  Maine,  366;  Lewis  vs.  Reilly,  1  Q.  B.,  349. 
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apply  where  the  bill  or  note  of  the  firm  was  made  payable  to  the 
partner  who,  after  dissolution,  indorsed  it.^ 

§  21.  If  several  persons,  not  partners,  are  payees  or  indorsees  of  a 
bill  or  note,  it  must  be  indorsed  by  all  of  them.'  Either  one  of  the 
joint  payees  may  authorize  the  other  to  indorse  for  him,  and  an  as- 
signment of  this  interest  in  the  paper  from  one  to  the  other,  carrie? 
with  it  such  authority.^  But  there  is  no  presumption  of  law  that  one 
may  indorse  for  the  other.* 

If  the  instrument  be  payable  to  two  or  more  persons  as  executors 
or  administrators,  all  must  indorse;'  but  it  seems  that  in  other  cases 
one  of  the  personal  representatives  might  indorse.^  An  executor  or 
administrator  will  be  personally  bound  by  his  indorsement,  although 
he  add  "  Executor''  or  "Administrator"  to  his  name,  unless  he  ex- 
pressly specify  that  recourse  is  to  be  had  only  against  the  estate  of 
the  deceased.^ 

When  a  bill  or  note  is  payable  at  a  bank,  an  indorsement  by  "A. 
B.,  Preset,"  binds  the  bank.^ 

To  WHOM  Transfer  may  be  Made. 

§  22.  The  transfer  of  a  bill  or  note  may  be  made  of  course  to  any 
party  who  may  legally  contract  with  the  transferrer.  It  may  also 
be  made  to  an  infant,  or  to  a  married  woman ;  but  in  the  latter  case 
the  interest  will  vest  in  her  husband,  who  may  treat  it  as  payable  to 
himself,  or  to  himself  and^wife.*  In  the  latter  case,  should  she  sur- 
vive him,  she  may  sue  in  her  own  name.  It  may  also  be  made  to  a 
trustee,  or  personal  representative,  in  which  case  it  will  operate  as  a 
transfer  to  them  personally,  although  the  trust  may  attach  to  the 
proceeds  in  their  hands.^° 

If  the  transfer  be  to  an  executor  or  trustee,  it  will  operate  as  a 
transfer  to  him  personally,  although  the  trust  may  attach  to  the  pro- 

^Temple  r«.  Seaver,  11  Cush.,  314. 

^Smith  i».  Whiting,  9  Mas?.,  334;  Sneed  tw.  Mitchell,  1  Haywood,  289;  Carvick  w. 
Vickery,  2  Doug.,  653.    See  Say  re  «.  Frick,  7  Watts  &  S.,383. 

*Rusaell  vs.  Swan,  16  Mass.,  314;  Goddard  t».  Lyman,  14  Pick.,  268. 

*3  Parsons  N.  &  B.,  5.  ^Smith  i«.  Whiting,  9  Mass.,  334. 

•Wheeler  t».  Wheeler,  9  Cowen,  34.    See  2  Pare.,  N.  &  B.,  6. 

'See  ante  Seals  w.  See,  10  Barr,  56;  Seaver  t».  Phelps,  11  Pick.,  304;  Serle  w.  Water- 
worth,  4  M.  &  W.,  487. 

*  Aiken  is.  Marine  Bank,  16  Wis.,  679. 

•Story  on  Notes,  §  126;  Kichards  cs.  Richards,  2  Bam.  &  Ad.,  477;  Burrough  ff. 
Moss,  10  Barn.  &  Ores.,  558;  Phillia  kirk  m.  Pluckwell,  2  M.  &  Selw.,  393. 
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ceeds  in  his  hands.^  If  a  principal  make  an  indorsement  in  blank  to 
his  agent,  the  latter  may  fill  it  up  to  himself  individually,  and  it  will 
be  so  regarded  as  between  him  and  all  other  parties,  except  his  prin- 
cipal, as  his  own;  or  he  may  fill  it  for  his  principal,  and  act  in  his 
name.*  The  indorsee  must,  of  course,  be  living  at  the  time  of  the  in- 
dorsement; and  if  he  be  dead,  and  the  indorsement  be  with  intention 
to  invest  his  personal  representative  with  the  legal  property  in  the 
instrument,  it  is  null  and  void.^ 

A  promissory  note  payable  to  "J.  C,  Sh'ff,"  (sheriff,)  and  indorsed 
"J.  C,  Sh'ff,"  does  not  of  itself  impart  notice  to  the  indorsee  that  the 
money  was  payable  to  J.  C.  in  his  official  capacity  as  sheriff,  or  as 
trustee  for  other  parties/ 

§  23.  If  a  bill  or  note  be  made  payable  to  a  party  as  "Cashier,"  it 
will  be  regarded  prima  facie  as  payable  to  his  bank — and  if  so  in- 
dorsed, as  indorsed  by  his  bank;'  In  cases  of  indorsement  to  a  cash- 
ier of  a  bank  as  cashier,  for  example,  "to  A.  B.,  Cashier,'*  the  bank 
may  sue  on  it,  or  the  cashier  may  do  so  for  the  use  of  the  bank,  or  in 
his  own  name.*  And  if  the  indorsement  be  to  the  Treasurer  of  the 
United  States,  in  his  official  capacity,  it  will  be  regarded  as  to  the 
United  States  in  point  of  fact,  and  they  may  sue  upon  it  in  their 
name.^ 

Varieties  op  Indorsement. 
Indorsement  in  Full. 

§  24.  There  are  various  liabilities  which  may  be  ingrafted  on  a 
negotiable  instrument,  evidenced  by  the  terms  of  the  indorsement 
thereon.  An  indorsement  may  be  in  full  or  in  blank;  it  may  be  ab- 
solute or  conditional;  it  may  be  restrictive;  it  may  be  without  re- 
coarse  on  the  indorser;  and  there  may  be  successive  indorsements  of 
the  instrument. 

An  indorsement  in  full  is  one  which  mentions  the  name  of  the  per- 

^Richards  ve.  Richards,  2  Bam.  &  Adolph,  447. 

'Clark  V8.  Pigot,  1  Salk.,  126;  Story  on  Bills,  i  207. 

'Valentine  tw.  Holloman,  63  N.  C,  475. 

Tletcheri!8.  Schaumburg,  41  Misso.,  501. 

*Bank  of  the  State  vs.  Muskingum  Branch  Bank,  29  N.  Y.,  (2  Tiffany,)  619;  Collins 
t»,  Johnfion,  16  Gra.,458;  Bank  of  Manchester  vs.  Slaaen,  13  Verm.,  334;  Folger  vs. 
Chase,  18  Pick.,  63;  Fleckner  vs.  Bank  U.  S.,  8  Wheat,  360;  Minor  vs.  Mechanics 
Bank,  1  Peters,  46;  Wild  vs.  Passamaquoddy  Bank,  3  Mason,  505. 

•McHenry  C8.  Ridgeley,  3  Scam.,  309;  Porter  t».  Nekerols,  4  Rand.,  359;  Fairfield 
tt.  Adams,  16  Pick.,  381. 

'Dugan  t».  U.  S.,  3  Wheat,  172. 
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son  in  whose  favor  it  is  made;  and  to  whom,  or  to  whose  order,  the 
sura  is  to  be  paid.  For  instance:  "Pay  to  B.,  or  order,"  signed  A., 
is  an  indorsement  in  full  by  A.,  the  payee  or  holder  of  the  paper,  to 
B.  An  indorsement  in  full  prevents  the  bill  or  note  from  being  in- 
dorsed by  any  one  but  the  indorsee.^ 

Indorsement  in  Blank. 

r  §  25.  An  indorsement  in  blank  is  one  which  does  not  mention  the 
name  of  the  indorsee,  and  consists,  generally,  simply  of  the  name  of 
the  indorser  written  on  the  back  of  the  instrument.  When  the  bill 
or  note  is  indorsed  in  blank,  it  is,  as  has  been  said,  transferable  by 
mere  delivery  to  the  transferree;  but  one  indorsed  in  full  must  be 
indorsed  again  by  the  indorsee,  in  order  to  render  it  transferable  to 
every  intent — for  he  who  indorses  to  a  particular  person,  declares  bis 
intention  not  (o  be  made  liable  except  by  that  person's  indorsement 
over.  As  to  an  indorsement  in  blank,  it  was  said  by  Lord  Mansfield 
in  Peacock  \s,  Rlwdes,  2  Doug.,  633 :  "  I  see  no  diflference  between  a 
note  indorsed  in  blank,  and  one  payable  to  bearer.  They  both  go  by 
delivery,  and  possession  proves  property  in  both  cases." 

The  receiver  of  a  negotiable  instrument  indorsed  in  blank,  or  any 
bona  fide  holder  of  it,  may  write  over  it  an  indorsement  in  full  to 
himself,  or  to  another,  or  any  contract  consistent  with  the  character 
of  an  indorsement,'^  but  he  could  not  enlarge  the  liaJbility  of  the  in- 
dorser in  blank  by  writing  over  it  a  waiver  of  any  of  his  rights  such 
as  demand  and  notice.^  The  indorsement  may  be  before  or  after  the 
instrument  itself  is  completed,  and  w^hile  it  is  yet  ia  blank;  and  the 
indorser  will  be  bound  according  to  its  terms  when  filled  up,  the  in- 
dorsement of  a  blank  paper  being  considered  "a  letter  of  credit  for  an 
indefinite  sum."* 

Where  there  are  several  blank  indorsements  in  blank,  the  holder 
may  fill  up  the  first  one  to  himself,  or  he  may  deduce  his  title  through 
all  of  them.'*     He  may  also  strike  out  any  number  of  several  indorse- 

»Mead  t«.  Young,  4  T.  K.,  28. 

*£van8  w.  Gee,  1 1  Petera,  80;  Bees  t«.  Conococheagiie  Bank,  5  Rand.,  329;  Han« 
V8.  Miller,  21  111.,  636;  Hunter  t-s.  Hempstead,  1  Mis80.,  67;  Biker  r*.  Copbr,  2  Feiin,, 
911;  Central  Bank  rs.  DaviB,  19  Pick.,  376;  Tenney  w.  Prince,  4  Pick.,  385. 

»2  Parsons,  N.  &  B.,  20. 

*Violette  tw.  Putton,  5  Cranch,  142;  Lord  Mansfield  in  Bussell  w.  LangstAfTe,  *i 
Doug.,  514.    See  ante. 

*Bitchie  vs.  Moore,  5  Munf.,  388;  Craig  vs.  Brown,  Peters  C  C.  R.,  171;  Ellsworth 
r».  Brewer,  11  Pick.,  316;  Cole  t?8.  Cushing,  8  Pick.,  48;  Kmerson  v%  CuUs,  12  Mafsa- 
chusettB,  7,  8. 
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ments.  Thus,  if  there  were  six,  he  might  strike  out  the  fourth,  fifth 
and  sixth,  and  sue  the  others;^  but  if  he  strikes  out  any  intermediate 
one  he  releases  all  who  indorsed  subsequently,  as  he  deprives  them  of 
tlieir  recourse  against*him.^  But  where  there  is  a  special  indorse- 
ment to  a  particular  person,  it  has  been  held  that  the  holder  can  not 
strike  it  out,  and  insert  his  own.^ 

It  has  been  held,  that  if  a  holder,  through  several  indorsements, 
fills  up  an  early  blank  indorsement  payable  to  himself,  without  strik- 
ing oiU  the  subsequent  indorsements,  he  does  not  discharge  such  subse- 
quent indorsers;  but  that  he  may,  after  suing  unsuccessfully  those 
prior  to  the  one  filled  up  to  himself,  sue  the  subsequent  indorsers.* 

.§  26.  In  Rees  vs.  Conococlieague  Bank,  5  Rand.,  329,  Green,  J., 
said,  in  delivering  the  opinion  of  the  court :  '^A  blank  indorsement 
does  not  per  se  transfer  a  title;^  but  is  an  authority  to  the  holder, 
either  to  hold  it  as  the  agent  of  the  indorser,  or  to  claim  it  as  his 
own  by  assignment,  at  his  election,  without  any  further  act  to  be 
done  by  the  assignor.  The  blank  indorsement  is  conclusive  proof  of 
the  assent  of  the  indorser  to  transfer  the  note  to  the  holder,  if  he 
elects  to  take  it  as  a  transfer.  The  assent  and  election  of  the  holder 
to  treat  the  indorsement  as  a  transfer,  is  proved  as  well  by  suing 
upon  it  in  his  own  name  as  by  writing  over  it  an  assignment  to  him- 
self, and  it  is  the  assent  of  both  parties  to  the  transfer  which  per- 
fects it,  and  not  the  farm  in  which  that  assent  is  evidenced." 

§  27.  If  a  bill  or  note  be  once  indorsed  in  blank,  though  after- 
wards indorsed  in  full,  it  will  still,  as  against  the  drawer,  acceptor, 
maker,  payee,  the  blank  indorser  and  all  indorsers  before  him  be 
payable  to  bearer,  though  as  against  the  special  indorser  himself,  title 
must  be  made  through  his  indorsee.® 

Absolute  and  Conditional  Indorsements. 

§  28.  An  absolute  indorsement  is  one  by  which  the  indorser 
l>inds  himself  to  pay,  upon  no  other  condition  than  the  failure  of 
prior  parties  to  do  so,  and  of  due  notice  to  him  of  such  failure.  A 
conditional  indorsement  is  one  by  which  the  indorser  annexes  some 

'Ritcliie  tw.  Moore,  5  Munf.,  388. 
-Curry  w.  Bank  of  Mobile,  8  Porter,  Alabama,  360. 
'Porter  t».  Cushman,  19  Illinois,  572. 

*2  Parsons  N.  &  B.,  19;  Co^e  vs.  Cushing,  8  Pick.,  48.    See  note  2,  Parsons  N.  &  B., 
1.9,  and  the  observationd  of  the  author  on  the  ca^e  cited. 
^Sce  Clark  ra.  Pigot,  1  a^lkeld,  126 ;  Lucas  vs.  Ilaynes,  Jc?.,  130. 
^Smith  vs.  Clarke,  Peake,  225;  Walker  vs.  McDonald,  2  Exch.,  527. 
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other  condition  to  his  liability.  Sometimes  the  condition  is  prece- 
dent, and  sometimes  subsequent.  Thus,  "pay  to  A.  B.,  or  order,  if 
he  arrives  at  twenty-one  years  of  age/'  or  "if  he  is  living  when  il 
becomes  due,"  is  an  indorsement  upon  a  condition  precedent  ."Pay  A. 
B.,  or  order,  unless  before  payment,  I  give  you  notice  to  the  con- 
trary/' is  upon  a  condition  subsequent.  The  condition  attached  to 
the  indorsement,  in  no  manner  aflfects  the  negotiability  of  the  paper.^ 
When  a  bill  was  indorsed,  payable  to  the  indorsee  or  transferee  on 
a  certain  condition,  and  was  afterwards  accepted  and  passed  through 
several  hands,  and  was  finally  paid  by  the  acceptor  before  the  con- 
dition was  satisfied,  it  was  held  that  the  acceptor  was  liable  to  pay 
the  bill  again  to  the  payee.^  But  it  seems  that  a  bill  can  not  be 
indorsed  with  a  condition  that  in  a  certain  event  the  indorsee  shall 
not  retain  the  power  of  further  indorsing  it  to  another.* 

Restrictive  Indorsements. 

§  29.  An  indorsement  may  be  worded  as  to  restrict  the  farther 
negotiability  of  the  instrument,  and  is  then  called  a  restrictive 
indorsement.  Thus,  "pay  the  contents  to  J.  S.,  only,"  or  "to  J.  S., 
for  my  use/'  or  "to  order,  for  my  use,"  are  restrictive  indorsements, 
and  put  an  end  to  the  paper's  transferability.*  The  addition  of  the 
words  "for  collection,"  which  are  frequently  inserted  on  paper  put 
in  bank  to  be  collected,  makes  the  indorsement  restrictive,  and  the 
indorser  is  competent  to  prove  that  he  is  not  the  owner  of  it,  and 
did  not  mean  to  give  title  to  it,  or  its  proceeds  when  collected.* 

The  negotiability  of  an  instrument  having  been  restricted,  it  may 
be  revived  by  a  subsequent  indorsement.^ 

If  the  paper  be  originally  negotiable,  an  indorsement,  in  order  to 
be  restrictive,  must  be  made  so  by  express  words,  and  if  it  simply 
direct  payment  to  a  certain  person  by  name,  without  adding  the 
words,  "or  order/'  it  will  not  be  considered  a  restrictive  indorsement 
and  payable  to  him  only.^ 

— ^ _  — _^ 

^  Story  on  Notes,  §  149. 

2  Robertson  vs.  Kensington,  4  Taunt.,  30 ;  Savage  tw.  Aldren,  2  Stark,  232,  (3  E.  C. 
L.  R.) 

'Soares rs.  Clyn,  14  L.  J.;  Q.  B.,  S13  ;  8  Q.  B.,  24,  (35  E.  C.  L.  R.) 

*  Power  i«.  Finnic,  4  Call.,  411;  Brown  w.  Jackson,  1  W.  C.  C.  R.,  512; 
Ancher  vs.  Bank  of  England,  Doug.,  615 ;  Robertson  vs.  Kensington,  4  Taunt, 
30 ;  Sigourney  vs.  Lloyd,  8  B.  &  C,  622 ;  Snee  vs.  Prescott,  I  At.  K.,  247. 

^Sweeney  vs,  Easter,  1  Wallace,  166.  •Holmes  vs.  Hooper,  1  Bay.,  16<'. 

'  Leavitt  t».  Putnam,  3  Comstock,  494;  Story  on  Notes,  §  142  ;  Story  on  Bills,  J 
19,  56. 
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An  indorsement  "for  my  use/'  or  "for  collection'' — not  being  an 
actual  transfer  of  the  amount — may  be  recalled  at  pleasure.^  All 
the  presumptions  are  against  restrictions  to  negotiable  paper,  and 
unless  clearly  restrictive  the  indorsement  will  be  held  otherwise.^ 

Qualified     Indorsements,     or     Indorsements     Without 

Recourse. 

§  30.  An  indorsement  qualified  by  the  words  "without  recourse/' 
or  "at  the  indorsee's  own  risk,"  renders  the  indorser  a  mere  assignor 
of  the  title  to  the  instrument,  and  relieves  him  of  all  responsibility 
for  its  payment,'  but  such  an  indorsement  dues  not  throw  any  suspi- 
cion upon  the  character  of  the  paper.  As  said  in  Lomax  vs.  Picoty 
2  Rand.,  260,  by  Green,  J. : 

"An  indorsement  without  recourse  is  not  out  of  the  due  course  of 
trade.  The  security  continues  negotiable,  notwithstanding  such  an 
indorsement.  Nor  does  such  an  indorsement  indicate,  in  any  case, 
that  the  parties  to  it  are  conscious  of  any  defect  in  the  security,  or 
that  the  indorsee  does  not  take  it  on  the  credit  of  the  other  party,  or 
parties  to  the  note.  On  the  contrary,  he  takes  it  solely  on  their 
credit,  and  the  indorser  only  shows  thereby  that  he  is  unwilling  to 
make  himself  responsible  for  the  payment." 

"I  transfer  all  my  right  and  title  to  the  within  note,  to  be  enjoyed 
in  the  same  manner  as  may  have  been  by  me,"  has  been  lield  in 
effect  an  indorsement  without  recourse.^  The  words  "without 
reeourse,"  written  under  the  signature  of  one  not  the  payee,  upon  the 
back  of  a  note  are  regarded  as  surplus  and  ineffectual.* 

§  31.  Parol  cotemporaneous  evidence  is  inadmissible  to  contra- 
diet  or  vary  the  terms  of  a  valid  written  instrument;^  but  this  prin- 
ciple, although  conceded  on  all  sides  to  be  applicable  to  all  contracts 
written  out  in  full,  it  has  been  held,  in  some  cases,  does  not  apply  to 
those  which  are  raised  by  operation  of  law — ^such  as  an  indorsement 


^Thomson on  BIIIb,  (Wilson's  Ed.)  184;  Marius,  72. 

*  Potts  V8.  Read,  6  Esp.,  57 ;  Treuttel  vs.  Baraudon,  8  Taunt,  100. 

'  Welch  ra.  Linda,  Cranch  S.  C,  159;  1  Math.  Dig,  411 ;  Chitty  on  Bills,  179  ;  By les 
on  Bills,  117;  Wilson  t».  Cod  man's  Ex.,  3  Cranch,  193;  Rice  w.  Stearns,  3  Mai«., 
'•^25;  Upbam  vs.  Prince,  12  /</.,  14  ;  Richardson  vs.  Lincoln,  5  Metcalf,  201;  Mottra. 
Wicks,  1  Cowcn,  512 ;  Craft  vs.  Fleming,  10  Wright,  140 ;  Lawrence  w.  Dobyn,  30 
Mii«o.,  19G;  Fitchburg  Bank  ?vs.  Greenwood,  2  Allen,  431;  Cady  vs.  Shepard,  12 
Wirtcon«in,  639;  Davenport  vs.  Schram,  9  Wise.,  119. 

*Hailey  u.  Falconer,  32  Ala.,  536. 

*Childs  vs.  Wyman,  44  Maine,  433 ;  Lowell  vs.  Gage,  38  Maine;  35. 

•1  Greenleaf  Ev.,  ??  277, 281,  282. 
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in  blank.^  There  is  no  just  ground  for  this  distinction.^  The 
indorsement  seldom  consists  of  anything  more  than  the  indorser's 
signature ;  but  if  the  agreement  imported  by  that  signature  were 
written  out  in  full  above  it,  the  undertaking  of  the  indorser  would 
not  be  more  clearly  defined  than  it  is  by  the  signature  itself.  ltd 
presence  there  is  as  plain  a  manifestation  of  the  intention  of  the 
party,  as  if  it  were  set  forth  in  express  words,  and  parol  evidence 
should  not  be  admitted  to  vary  or  contradict  it.' 

In  the  application  of  this  principle  to  indorsements  in  blank,  it 
has  been  held  that  in  an  action  by  an  indorsee  against  his  immediate 
indorser  it  is  not  admissible  for  the  latter  to  introduce  parol  evi- 
dence to  show  that  it  was  agreed,  when  he  indorsed  the  instrument, 
that  he  should  not  be  liable  until  certain  estates  were  sold,*  or  that 
his  liability  was  otherwise  conditional,  and  not  absolute,'^  or  that  it 
was  given  only  to  be  negotiated  at  a  certain  bank.* 

Nor  could  the  indorser  show  that  he  was  not  to  be  considered  j)er- 
sonally  liable,  and  that  the  indorsement  was  "without  recourse,"'  or 
that  his  liability  was  to  be  that  of  a  guarantor;**  nor  could  the 
indorsee  show  by  parol  evidence  that  at  the  time  of  indorsement  the 
indorser  agreed  to  be  liable  without  the  holder  making  demand  on 
the  maker  at  maturitv.* 

The  language  of  the  rule  as  stated  in  the  text  implies  its  limita- 
tion, for  it  does  not  extend  to  exclude  parol  evidence  to  show  fraud, 
or  want  or  failure  of  consideration,  which  impeach  the  original  or 
present  validity  of  the  indorsement.  Such  evidence  does  not  vary 
or  contradict  the  liability  imported  by  the  contract,  but  inn^eaches  it 
as  a  contract.^^     Therefore,  it  is  admissible  between  the  parties  for 

>  Perkins  vs.  Catlin,  11  Conn.,  213  ;. Hill  t».  Ely,  5  Sergt.  &  R.  363  ;  Susquehanna 
iAi.  ?•,?.  Evans,  4  Wjl^Ii.,  C.  C.  480;  Smith  vs.  Barber,  1  Koot.,  207. 

'-'  Woodward  w.  Foster,  18  Grat.,  205 ;  Brown  vs.  Wiley,  20  Howard,  442. 

MJayley  on  Bills,  (Am.  Ed.)  303;  2  Parsons,  N.  &  B.  23,  24,  and  520. 

*  Free  r.'i.  Hawkins,  8  Taunt.,  92.        •  .     .  - 

^  Bank  U.S.  vs  Dunn,  6  Peters,  51 ;  Woodward  vs.  Foster,  18  Grat.,  200. 

«Slublw  vs.  Goodall,  4  Ga.,  106.  :  '     .  :•   '     ' 

'Woodward  vs.  Foster,  18  Grat.,  200;  Wilson  vs.  Black,  6  Blaqkt.,  509;  Crocker 
vs.  Getchell,  23  Maine,  392;  Contra  Hill  vs.  Ely,  5  Sergt.  <fe  Rawle,  363;  Paltcn-uu 
vs.  Todd,  18  Penn.  St.,  426  ;  Birclebaek  vs.  Wilkina,  22  Peen.  St.  26.' 

«  Howe  vs.  Merrill,  5  Cush,  80;  Fuller  vs.  McDonald,  8  Greenl.;  213 ;  Dibble  w. 
Duncan,  2  McLean,  353. 

9 Bank  of  Albion  n^.  Smith,  27. Barb.,  489;  Barry  vs.  Morse,  3  N.  IL,  132;  Free 
vs.  Hawkins,  8  Taunt.,  92.     See  Story  on  Prom.  Notes,  §  118;  CiytUra, 

^"Greenleaf  on  Ev.,  M.  S.,  $  284;  Foster  vs.  Jolly,  1  C.  M.  &  R.,  703;  Piket-s.  Street 
1  Mood.  &  M.,  226,  (22  E,  C  L.  R.);  Woodward  vs.  Foster,  18  Grat.,  200.  "  ' 
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the  iudorser  to  show  that  there  was  no  consideration  for  the  indorse- 
ment;^ or  that  the  instrument  was  indorsed  and  handed  over  for  a 
particular  purpose,  as  for  collection  without  giving  to  the  trustee  the 
usual  rights  of  an  indorsee;^  or  that  it  was  transferred  as  an  escrow, 
or  upou  an  express  condition  which  has  not  been  complied  wjth.^ 

The  Euglish  case  in  which  it  was  held  that  the  iudorser  could 
show  a  parol  agreement  by  the  indorsee  not  to  sue  him,  but  the  ac- 
ceptor only/  has  led  to  the  statement  of  a  very  diiferent  rule  from 
that  of  the  text  by  Byles  in  his  excellent  treatise;*  but  the  more  re- 
cent authorities,  and,  as  it  seems  to  us,  the  best  considered,  fully  sus- 
tain the  principle  herein  laid  down;  and  that  case,  if  indeed  at  all 
reconcilable  with  the  others  cited,  can  only  be  supported  upon  the 
idea  that  the  evidence  impeached  the  consideration,*^ 


^/6iV?;  Smith  i«.  Carter,  25  Wise.,  283. 

'^lanley  ra.  Boycot,  2  El.  &  Bl.,  46,  (75  E.   C.  L.   R.);   Hoare  ve,  Graham,  3 
Camp.,  57. 

'Bell  i«.  Lord  Tngestre,  12  Q.  B.,  317,  (64  E.  C.  L.  R.,  10);  Ricketts  vs.  Pendleton, 
14  Mil,  320;  Wallis  r«.  Littell,  11  Com.  B.,  369.     ' 

*Pike  r^.  Street,  1  Mood.  &  Malk.,  226,  (22  E.  C.  L.  R.) 

^InBvIeson  Bills  (Sharawood's  ed.,)  267,  it  Ls  said:  "The  contract  between  in-^ 
^loiver  and  indorsee  does  not  consist  exclusively  of  the  writing  popularly  called  an 
indorsement.  The  contract  consists  partly  of  the  written  indorsement,  partly  of  the 
•Wivery  of  the  bill  to  the  indorsee,  and  niiay  also  consist  partly  of  the  mutual  under- 
standing and  intention  with  which  the  delivery,  was  made  by  the  indorser,  and  re- 
ceived by  the  indorsee.  That  intention  may  be  collected  from  the  words  of  the  parties 
^i  the  contract,  either  spoken  or  written,  from  the  usage  of  the  place,  or  of  the  trade 
from  the  course  of  dealing  l»etween  the  parlies  or  from  their  relative  situation":  Kid- 
^li  w.  Dilworlh,  5  Price,  5C4;  Castrique  rs.  Battigieg,  10  Moore,  P.  C.  cases,  94. 

*  Woodward  v»,  Foster,  18  Grat.,  205,  in  \yhich  case  it  was  said,  in  delivering  the 
opinion  of  the  court  by  Joynes,  J.:  "When  the  legal  import  of -a  contmct  is  clear 
and  definite,  the  intention  of  the  parties  is  for  all  substantial  purposes,  as  distinctly, 
^d  as  fully  expressed,  as  if  they  had  written  out  in  words  what  the  law  implies.  It 
i*  immaterial  how  much  or  how  little  is  expressed  in  words,  if  the  law  attaches  to 
^'jat  is  expressed  a  clear  and  definite  import.  Though  the  writing  consists  only  of  a 
^i.ifnature,  as  in  the  case  of.  an  indorsement  in  blank,  yet,  where  th^  law  attaches  to  it 
a  clear,  unequivocal,  and  definite  import,  the  contract  imported  by  it  can  no  more  be 
varied,  or  contradicted  by  evidence  of  a  cotemporaneous  p^irol  agreement,  than  if  the 
*hole  contract  had  been  fully  written  out  in  words.  The  mischiefs  of  admitting 
parol  evidence  would  be  the  same,  in  such  cases,  as  if  the  terms  implied  by  law  had  . 
^n  expresued.  *  «  *  *  In  Pike  vs.  Street,  1  Mood.  &  Malk.  K,  226,  (22  E.  C.  L. 
^•.  299,)  tried  Ijefore  Lord  Ten terden,  at  Nisi  Prius^  the  action  was  brought  by  the 
indorsee  of  a  bill  of  exchange  against  his  immediate  indorser.  Tlie  defense  was,  that 
^Hough  the  plaintiff  gave  value  to  the  defendant,  it  was  upon  a  verbal  agreement 
iliat  he  should  sue  the  acceptor  only,  and  that  he  should  not  sue  the  defendant 
as  indorser.    Lord   Tenterden   held   that  such  an  agreement,  if  proved,  would  be 
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Successive  Indorsements. 

§  32.  When  several  persons  indorse  a  bill  or  negotiable  note  in 
succession,  the  legal  effect  is  to  subject  them  as  to  each  other  in  the 
order  they  indorse.  The  indorsement  imports  a  several  and  succes- 
sive, and  not  a  joint  obligation,  whether  the  in()orsements  be  made 
for  accommodation  or  for  value  received,  unless  there  be  an  agree- 
ment aliunde  different  from  that  evidenced  by  the  indorsemcDts. 
The  indorsers  may  make  an  agreement  to  be  jointly  and  equally 
bound,  but  whoever  asserts  such  an  agreement  must  prove  it.  In 
cases,  therefore,  in  which  no  such  agreement  is  proved,  the  indorsers 
are  not  bound  to  contribution  amongst  themselves,  but  each  and  all 
are  liable  to  those  who  succeed  them.^ 

The  indorser  is  not  necessarily  bound  according  to  the  actual  time 
of  indorsation,  but  according  to  the  contract;  and  if  it  appear  that 
the  instrument  was  indorsed  by  one  party  with  the  agreement  that 
another  should  become  prior  indorsor,  the  latter  will  be  held  respon- 
sible first  in  point  of  contract  though  second  in  point  of  time.* 

Where  a  note  is  indorsed  by  payee  and  by  a  third  party,  the  legal 
inference  is  that  the  payee  is  prior  indorser,  but  it  may  be  proved 
otherwise  by  parol  evidence.^ 

There  is  no  limit  to  the  number  of  indorsements,  and  if  there  be 
not  room  to  write  them  all  on  the  instrument,  they  may  be  written 
on  a  piece  of  paper  fastened  thereto,  which  is  called  in  French  an 
'^allonge,"  and  is  thenceforth  considered  a  part  of  the  bill.* 

a  good  bar  to  the  action.  This  case  was  cited  by  counsel  in  Foster  is.  Jolly,  1 
C  M.  &  R,  703,  as  an  authority  to  show  that  evidence  of  a  cotemporaneou* 
parol  agreement  might  be  given  to  vary  the  written  contract  of  an  indorser. 
But  Parke  B.  said  that  that  case  fell  within  the  cases  in  which  the  consideration 
is  contradicted;  the  evidence  went  to  show  that  there  was  no  consideration  as 
between  the  plaintiff  and  the  defendant.  Whether  this  observation  was  or  was 
not  justifiable  by  the  facts  of  the  case,  it  indicates  the  ground  upon  which  alone, 
in  the  opinion  of  a  judge  of  the  greatest  learning  and  eminence,  the  opinion  of 
Lord  Tenterden  can  be  sustained.^' 

^Hogue  t».  Davis,  8  Grat.,  4;  Bank  U.  S.  vs.  Beirne,  1  Grat.,  265;  Farmers* 
Bank  t«.  Van  meter,  4  Band.,  553;  Chalmers  t!8.  McMurdo,  5  Munf.,  252;  Mc- 
Carty  iw.  Roots,  21  Howard,  432;  Rev  tw.  Simpson,  22,  Id.,  350;  Phillips  w.  Pres- 
ton, 5  Howard,  278;  McDonald  i«.  Magruder,  3  Peters,  470;  Moody  t».  Findlev, 
43  Ala.,  167;  McCune  vs-  Belt,  45  Misso.,  174 

*  Chalmers  vs.  McMurdo,  5  Munf.,  252. 
»Cady  vs.  Shepherd,  12  Wise,  639. 

*  French  vs.  Turner,  15  Indiana,  50;  Byles  on  Bills,  203;  Folger  t».  Chase,  18 
Pick,  63;  Crosby  vs.  Roul,  16  Wise.,  616. 
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A  third  indorser  having  indorsed  a  note  on  the  faith  of  the  solvency 
of  a  prior  indorser;  and  on  a  renewal  of  the  note  the  order  of  the 
indorsements  having  been  changed  without  the  consent  of  this  third 
indorser,  who  for  the  convenience  of  renewing  the  note,  left  his  blank 
indorsement  with  the  makers;  a  court  of  equity  will  relieve  him  as 
agaiust  the  indorser  who  should  have  preceded  him.^ 

§  33.  There  is  sometimes  a  diflScalty  in  determining  whether  or 
not  a  party  stands  in  the  relation  of  an  indorser  to  the  paper,  or  in 
that  of  an  original  mak(  r,  or  surety,  or  guarantor;  and  there  is  great 
diversity  on  the  decisions  of  the  State  tribunals.  In  those  States, 
where  a  note  payable  to  bearer  is  negotiable,  if  a  third  person  put  his 
name  on  the  back  of  it,  without  more,  he  is  liable  as  an  indorser, 
and  can  be  charged  only  by  due  demand  and  notice.^ 

But  when  one  not  a  party  to  a  negotiable  note  indorses  his  name 
in  blank  on  the  back  of  it  before  it  is  delivered  to  or  indorsed  by  the 
payee,  a  question  is  presented  which  has  caused  much  disputation. 
In  the  case  of  a  non-negotiable  note,  such  a  person  may  be  regarded 
as  a  surety  or  guarantor /"^  there  being  no  such  thing  as  "indorsement" 
of  non-negotiable  paper,  in  the  commercial  sense  of  the  word;* 
but  when  the  note  is  negotiable,  it  has  been  held  in  many  cases  that 
the  character  of  the  liability  incurred  is  to  be  ascertained  by  consid- 
ering all  the  attendant  circumstances. 

§  34.  When  the  paper  is  sued  upon  by  a  bona  fide  holder,  and 
it  does  not  appear  from  extraneous  evidence  (if,  indeed,  it  be  ad- 
missible) in  what  manner  the  person  who  wrote  his  name  on  the  back 
of  it  intended  to  bind  himself,  it  has  been  held  in  many  of  the 
States  that  he  is  an  indorser,  and  as  such  entitled  to  notice  of  dis- 
honor and  all  other  privileges  of  an  indorser.*  This  we  consider  the 
correct  view,  and   supporting  it  are  the  decisions  in  New  York,^ 


*  Slagle  tw.  Rust's  Admr.,  4  Grat.,  274;  Slagle  vs.  Bank  of  Valley,  Id, 

'  Hall  t».  Newcomb,  7  Hill,  416;  Brush  m.  Reeves  Admre.,  3  Johns.,  439;  Eccles 
w.  Ballard,  2  McCord,  388;  Allwood  vs.  Haselders,  2  Bailey,  457. 

'Watson  cs.  Hurt,  6  Grat.,  633;  Griawold  t«,  Slocum,  10  Barb,,  402;  Cooley  v«, 
Lawrenoe,  4  Martin,  639. 

♦Orrick  t».  Colston,  7  Grat.;  Watson  I's,  Hurt,  6  Grat.,  633. 

*See  Story  on  Notes,  §  134;  2  Para.,  N.  &  B.,  120. 

'Hall  m.  Newcorab,  7  Hill,  416;  Spies  vs.  Gilmore,  1  Comstock,  32;  Ellis  vs. 
Brown,  6  Barb.,  282;  Waterbury  vs.  Sinclair,  26  Barb.,  455;  See  Par.  N.  &  B.; 
These  cases  overrule  the  earlier  New  York  cases;  See  Herrick  vs.  Carman,  12 
Johns.,  159;  Campbell  vs,  Butler,  14  /d,  349, 
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Virginia/  Tennessee,^  Mississippi/  Iowa/  Indiana/  California/ 
Wisconsin/ 

In  other  cases  it  has  been  held  that  such  a  party  is  prima  facie 
liable  as  a  joint  maker/  and  some  of  them  as  a  guarantor  or  surety 
using  the  term  as  equivalent  to  maker/  while  others  decide  that  he 
is  liable  as  a  guarantor.*^ 

In  Greenough  vs.  Smead,  3  Ohio  State  R.,  415,  it  was  held  that 
if  one  not  a  party  put  his  name  on  the  back  of  a  note,  which  is 
subsequently  indorsed  by  the  payee  below  his  signature,  but  not 
being  intended  for  the*  payee,  such  party  is  to  be  regarded  as  an 
indorser;  but  if  the  note  were  intended  for  the  payee,  the  liability 
of  such  third  person  is  that  of  maker  or  guarantor." 

§  35.  In  Massachusetts,  where  such  person  is  regarded  as  a  surety, 
it  has  been  held  that  if  the  payee  afterwards  indorse  above  the  signa- 
ture of  the  third  party,  the  latter  then  becomes  an  ordinary  indorser^^- 
and  that  if  the  signature  is  written  subsequently  to  the  execution  of 


^Watson  vs^  Hurt,  6  Grat.,  033.  This  case  seems  to  be  misapprehended  by 
Prof.  Parsons,  (2  N.  &  B.,  120,  note  E.,)  who  cites  it  aa  holding  that  such  third 
person  is  prima  facie  regarded  as  guarantor.  The  court  expressly  says  that  if 
the  note  be  negoHablej  the  party  is  an  indorser,  and  a  guarantor  if  it  be  non- 
negotiable. 

^Clonston  vs,  Barbiere,  4  Sneed,  336;  Coraparree  w,  Brockway,  11  Humph.,  30-5. 

'Jennings  vs.  Thomas,  13  Smedes  and  M.,  617. 

*Feiir  V8.  Dunlop,  1  Greene,  331, 

'^Sill  vs.  Leslie,  16  Indiana,  236;  Vore  vs.  Hurst,  13  Id.,  551;  Wells  c?.  Jack- 
son, 6  Bhickft.,  40.    ■ 

®Kiggs  vs.  Waldo.,  2  Cal.^48o;  Pierce  vs.  Kennedy,  5  Cal.,  138. 

^King  vs.  Kitchie,  18  W^isc.,  615;  Heath  vs.  Vancott,  9  Wise.,  516. 

« Sylvester  t?«.  Downer,  20  Vt.,  355;  Knapp  vs.  Parker,  6  Vt.,  642;  Baker  w. 
Briggs,  8  Pick.,  122;  Union  Bank  vs.  Willis,  8  Met.,  504;  Drai>er  vs.  Weld,  13 
Gray,  580;  Hawkcs  vs.  Pliillips,  7  Gray,  284;  Weatherwax  vs.  Paine,  2  Mich.,  555; 
Schneider  vs.  Schiffman,  20  Misso.,  571;  Lewis  vs.  Harvey,  18  Misso.,  74;  Childs 
w.  Wyman,  44  Maine,  433;  Martin  vs.  Boyd,  11  N.  H.,  385;  Carpenter  vs.  Oaks, 
10  Rich.  (Law,  17.) 

» Cook  vs.  Southwick,  9  Texas,  615;  Carr  vs.  Rowland,  14  Texas,  276;  McGuire 
vs.  Bosworth,  1  La.  Ann.,  248. 

^ °  Camden  i*.  McKoy,  3  Scammon,  437;  Cushraan  tw.  Dement,  4  Scammon,  497; 
Carroll  vs.  Weld.,  13  111..  682;  Klein  vs.  Currier,  14  111.,  237;  Webster  m  Cobb,  17 
111.,  459;  Clark  vs.  Merriam,  25  CVjnn.,  576;  See  Story  on  Notes,  ?  133. 

^^  To  same  effect  are  Seymour  vs.  Leyman,  10  Ohio  St.,  283;  Peckam  vs.  Gilmani 
7  Minn.,  446;  Quin  vs.  Sterne,  26  Ga.,  223;    Perkins  vs.  Barstow,  6  R.  I.,  505. 

"Clapp  vs.  Rice,  13  Gray,  403;  Howe  v$,  Merrill,  5  Cush.,  80;  Vose  vs.  Host,  13  In- 
diana, 551. 
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the  paper,  and  as  an  /independent  transaction,  the  signer  is  a  guar- 
antor.* 

When  a  negotiable  note  is  indorsed  by  one  not  a  party,  the  pre- 
sumption is  that  he  indorsed  for  the  accommodation  of  the  prior  par- 
ties, and  that  no  liability  attaches  to  him  so  long  as  the  note  remains 
in  the  hands  of  the  payee.^ 

In  Scotland,  if  one  not  payee  indorse  a  bill  in  his  own  name,  he  is 
liable  as  a  new  acceptor;  and  if  such  a  person  indorse  a  note  he  is  li- 
able as  a  joint  raaker.^  In  England,  it  seems  such  a  person  should 
be  sued  as  a  guarantor.* 

§  36.  Whatever  diversities  of  interpretation  may  be  found  in  the 
authorities  as  to  the  liability  incurred  by  the  third  person  indorsing 
his  name  on  the  paper  prior  to  the  payee,  there  is  one  principle  al- 
most universally  admitted  by  them  all,  and  that  is,  that  the  interpre- 
tation of  the  contract  ought  in  every  case  to  be  such  as  will  carry  into 
effect  the  intention  of  the  parties  f  and  in  most  cases  it  is  conceded 
that  the  intention  of  the  parties  may  be  made  out  by  parol  proof  of 
the  fiictsand  circumstances  which  took  place  at  the  time  of  the  trans- 
action. Parol  proof  is  admitted  on  the  ground  as  stated  by  the  U. 
S.  Supreme  Court  in  Rey  vs.  SimpsoUy  22  How.,  341,  that  whenever 
a  written  contract  is  presented  for  construction,  and  its  terms  are  am- 
biguous or  indefinite,  it  is  always  allowable  to  weigh  its  language  in 

'BenthaU  rs,  Judkins,  13  Met.,  265;  Irish  vs.  Cutter,  31  Maine,  536. 

*Barto  m.  Schmeck,  4  Casey,  447;  Schollenl^erger  m.  Nehf,  4  Casey,  189. 

^Thomson  on  Bills,  (Wilson's  Ed.,)  174. 

*Wrder8  m.  Stevens,  15  L.  J.,  (Exch.,)  108.  But  see  Mathews  iw.  Bloxsome,  33  L. 
J.,(Q.B,,)209. 

*In  Rey  t».  Simpson,  22  How.,  341,  the  U.  S.  Supreme  Court  said :  "When  a  prom- 
issory note,  made  payable  to  a  particular  person  or  order,  as  in  this  case,  is  first  in- 
dorsed by  a  third  person,  such  third  person  is  held  to  be  an  original  promiser,  guar- 
antor or  indorser,  according  to  the  nature  of  the  transaction,  and  the  understanding  of 
the  parties  at  the  time  the  transaction  took  place. 

I.  If  he  put  his  name  on  the  back  of  the  note  at  the  time  it  was  made,  as  surety  for 
the  maker  and  for  his  accommodation,  to  give  him  credit  with  the  payee,  or  if  he  par- 
ticipated in  the  consideration  for  which  the  note  was  given,  he  must  be  considered  as 
a  jobt  maker  of  the  note. 

II.  On  the  other  hand,  if  his  indorsement  was  subsequent  to  the  making  of  the  not€, 
and  he  put  his  name  there  at  the  request  of  the  maker,  pursuant  to  a  contract  with  the 
payee  for  further  indulgence  or  forbearance,  he  can  only  be  held  as  a  guarantor. 

III.  But  if  the  note  was  intended  for  discount,  and  he  put  his  name  on  the  back  of 
"  With  the  understanding  of  all  the  parties  that  his  indorsement  would  be  inoperative 
oniil  it  was  indorsed  by  the  payee,  he  would  then  be  liable  only  as  a  second  indoreer 
in  the  commercial  sense,  and  as  such  would  clearly  be  entitled  to  the  privileges  which 
^ong  to  such  indorsers," 
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connection  with  the  surrounding  circumstances  and  the  subject  mat- 
ter, in  order  to  reach  the  true  intention  of  the  parties. 

The  weight  of  authority  recognizes  the  admissibility  of  parol 
proof/  even  when  the  paper  is  in  the  hands  of  a  subsequent  indorsee^ 
but  some  of  the  decisions  while  recognizing  the  general  principle,  do 
not  allow  its  application  to  that  extent,^  and  this  limitation  we  con- 
sider the  correct  doctrine. 

In  Massachusetts,  it  is  held  that  where  it  appears  presumptively  or 
by  direct  proof,  that  the  signature  was  contemporaneous  with  the 
making,  no  proof  of  intention  is  admissible;*  and  in  Kentucky,  proof 
of  intention  is  confined  to  ascertain  whether  the  party  is  guarantor  or 
indorser.* 

At  >vhat  time  Negotiable  Paper  may  be  Transferred. 

§  37.  As  to  the  time  of  transfer,  negotiable  paper,  whether  made 
for  accommodation  or  otherwise,  may  be  transferred  by  indorsement 
or  by  delivery,  (as  the  case  may  be,)  either  before  it  has  fallen  due  or 
afterwards.^  Negotiable  paper  does  not  lose  its  negotiable  character 
by  being  dishonored  for  non-payment  or  non-acceptance.^ 

It  still  passes  from  hand  to  hand  ad  infinitum,  until  paid.  More- 
over, the  indorser,  after  maturity,  writes  in  the  same  form,  and  is 

^Rey  V8,  Simpson,  22  Howard,  341;  McCarty  vs.  Roote,  21  Howard,  432;  Phillipfi  w. 
Preston,  6  Howard,  278;  McDonald  vs.  Magnider,  3  Peters,  470;  Hogue  vs.  DaTis,  8 
Grat.,  4,  Bank  U.  8.  vs.  Beirne,  1  Grat,  265;  Farmers'  Bank  vs.  Vanmeter,  4  Rand.,  553; 
Chalmers  vs.  McMurdo,  5  Munf.,  252;  Clark  vs.  Merriam,  25  Conn.,  576,  Schollenber- 
ger  vs.  Nehf,  28  Penn.  St.,  189;  Carroll  vs.  Weld,  13  I.  U.,  682;  Cottrell  vs.  Conklin,  4 
I)uer.,45;  I^wis  p«.  Harvey,  18  Misso.,  74;  Barrows  vs.  Lane,  5  Vt.,  161;  Sylvester  w. 
Downer,  20  Vt.,  355;  Greenough  vs.  Smead,  3  Ohio  St.,  415;  Jennings  vs.  Thomas,  13 
Sm.  &  M.,  617;  Beckwith  vs.  Angel  1,  6  Conn.,  315;  Fear  vs.  Dunlap,  1  Greene  (Iowa) 
331. 

HUarpenter  vs.  Oakee,  10  Rich.,  (Law)  19.  The  ground  taken  in  Rey  vs.  Simpson, 22 
Howard,  341,  is  hroad  enough  to  cover  this  doctrine,  and  it  Ib  held  in  many  of  the  ca- 
ses cited  in  previous  note. 

^Schneider  vs.  Schiffman,  20  Mo.,  571;  Draper  vs.  Weld.,  13  Gray,  580. 

*E88ex  Company  vs.  Edmonds,  12  Gray,  273;  Bigelow  t».  Colton,  13  Gray,  309;  Lake 
C8.  Stetson,  Id.,  310;  Pearson  iw.  Stoddard,  9  Gray,  337. 

*Kellogg  w.  Dunn,  2  Met.,  (Ky.)  215. 

•Dehers  vs.  Harriott,  1  Shew.,  163;  Mutford  vs.  Walcott,  Lord  Raym.,  575;  Charles 
vs.  Mursdcn,  1  Taunt.,  224;  Graves  vs.  Kay,  3  B.  &  Ad.,  313;  Stein  tw.  Yglesias,  3 
Dowl.,  252.  The  fact  of  its  being  an  accommodation  bill  does  not  prevent  iu  being 
negotiable  when  overdue:  2  Rob.  Prac.  (N.  Ed.,)  252.  Thomson  on  Bills,  (Wilson's 
ed.,)  178. 

'Davis  vs.  Miller,  14  Grat.,  1;  Baxter  vs.  Little,  6  Melc,  7;  Britten  «.  Bishop,  11  ^% 
70;  Leavitt  vs.  Putnam,  3  Comstock,  494;  Powers  t».  Neeson,  19  Mo.,  190. 
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bonnd  only  upon  the  aame  condition  of  demand  upon  the  drawer  and 
notice  of  non-payment  as  any  other  indoreer.  The  paper  retains  its 
commercial  attributes,  and  circulates  as  such  in  the  community;  but 
there  is  this  vital  distinction  between  the  rights  of  a  transferee  who 
received  the  paper  before,  and  of  one  who  received  it  after  maturity: 
The  transferee  of  negotiable  paper  to  whom  it  is  transferred  after 
maturity,  acquires  nothing  but  the  actual  right  and  title  of  the  trans- 
ferrer;^ and  the  like  rule  applies  to  the  transferee  who  takes  the  pa- 
per after  a  refusal  to  accept  by  the  drawee,  provided  he  had  notice  of 
such  refusal.^  In  other  words,  the  transferee  of  negotiable  paper  re- 
fused acceptance,  (with  notice  thereof,)  or  overdue,  takes  it  subject  to 
all  the  equities  with  which  it  was  encumbered  in  the  hands  of  the 
party  from  whom  he  received  it ;  for  it  comes,  to  use  Lord  Ellenbor- 
ough's  words,  "disgraced  as  to  him/'  Thus,  if  he  took  it  from  a 
thief  or  finder,  he  could  not  recover  on  it,  inasmuch  as  the  thief  or 
finder  could  not.^ 

WTiere  several  notes  are  secured  by  mortgage,  and  the  indorsee  re- 
ceives one  overdue,  he  is  not  thereby  aifected  with  equities  as  to  the 
other.* 

Defenses,  Subject  to  w^hich  the  Indorsee  of  Over-due 

Paper  Takes  it. 

§  38.  The  modem  English  doctrine  is  that  the  indorsee  of  an 
over-due  bill  or  note  takes  it  subject  to  equities  arising  out  of  the 
transaction  in  which  the  instrument  was  executed,  and  not  to  a  set- 
off arising  out  of  collateral  matters;  in  other  words,  he  takes  the 
paper  subject  to  Us  equities.  This  doctrine  was  settled  in  England 
by  the  case  of  Burrough  vs.  Moss,  10  Barn.  &  C,  658,  (21  E.  C.  L. 
R.,  128,)  1830,  and  has  been  uniformly  followed,*  and  applies  even 
though  the  indorsee  had  notice,  gave  no  consideration,  and  took  the 
paper  on  purpose  to  defeat  the  set-off.^ 

^Texas  tw.  Hardenburg,  10  Wall.,  68;  Murray  vs.  Lardner,  2  Wall.,;  Smith  rs. 
Foley,  6  Wall.,  492;  ArentB  v».  Commonwealth,  18  Grat.,  760;  Davis  vs.  Miller,  14 
Cjm.,1;  Clarke  rs.  Deaderick,  31  Md.,  148;  Merrick  vs,  Butler,  2  Lansing,  (N.  Y.,) 
103;  Livermore  vs.  Blood,  40  Mo.,  48;  Thomas  «.  Kinsej,  8  Geo.,  421. 

'CKeefe  w.  Dunn.,  6  Taunt.,  305,  (1  E.  C.  L.  R.,)  5  M.  &  S.,  282;  Whitehead  vs. 
Walker,  11  L.  J.  Exch.,168,  9  M.  &  W.,506;  Bartlett  vs.  Benson,  14  M.  &  W.,733. 

'Bylea  on  Bills,  (Sharswood's  Ed.,)  284.  *Bor8  tw.  Hewitt,  15  Wise.,  260. 

*Steen  rg.  Yglesias,  1  Cromp.  M.  &  R.,  565;  Holmes  ts,  Kidd,  28  L,  J.,  113, 
3  H.  &  N.,  891;  Whitehead  vs.  Walker,  10  Mees,  &  Wei.,  696, 

*Byl€8  on  Bills,  (Sharswood'a  ed.,)  286;  Oulda  vs.  Harrison,  24  L.  J.  Exch., 
66;  S.  C,  10  Exch.,  572. 
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The  doctrine  of  Burroughvs.  3Io88  has  been  followed  in  most  of 
the  United  States  in  which  the  question  has  been  presented,  as  re- 
marked in  Davis  vs.  Miller,  14  Grat.,  8,  and  may  be  considered  a 
fixed  principle  of  commercial  law.^ 

§  39.  The  general  rule  that  the  purchaser  of  over-due  paper  can 
stand  in  no  better  position  than  his  transferrer,  does  not  apply  so  far 
as  to  invalidate  bills  and  notes  drawn,  indorsed,  or  accepted  for  accom- 
modation, over-due  at  the  time  they  are  negotiated  or  transferred,  it 
being  considered  that  parties  to  accommodation  paper  hold  them- 
selves out  to  the  public  by  their  signatures  to  be  bound  to  every  per- 
son who  shall  take  the  same  for  value  the  same  as  if  it  were  paid  to 
themselves.^  And  the  fact  that  the  purchaser  knew  that  the  paper 
was  so  dra^vn,  indorsed  or  accepted  for  accommodation,  does  not 
weaken  his  position.^  This  principle  is  well  established  in  England,* 
and  it  is  to  be  regretted  that  the  decisions  in  the  United  States  do 
not  uniformly  follow  the  English  rule.*  In  England,  a  plea  that  it 
was  agreed  by  the  parties  that  the  paper  should  not  be  negotiated 
over-due  has  been  held  bad,  knowledge  of  the  purchaser  not  being 
alleged.®  If  the  accommodation  bill  or  note  had  been  paid  at  ma- 
turity the  position  of  the  purchaser  would  be  altered,  for  a  defense 

^See  1  Rob.  Prac.  (New  Ed.),  252;  Annon  vs.  Houck,  4  Gill.,  332;  Hughes  w. 
Large,  2  Bair,  103;  Epler  tw,  Fank,  8  Barr,  468;  Clay  i».  Cottrell,  6  Harris,  413; 
Britton  vs.  Bishop,  11  Vt.,  70;  Barlow  vs.  Scott,  12  Iowa,  63;  Bates  vs.  Kemp,  12 
Iowa,  99;  Way  vs.  Lamb,  15  Io<ira,  79;  Arnot  vs.  Woodbum,  35  Mo.,  99;  Gulleit 
vs.  Hoy,  15  Mo.,  399;  Byles  on  Billn,  (SharHWood's  Ed.,)  286. 

2  Charles  vs.  Mai-sdcn,  1  Taunt.,  224;  Sturtevant  vs.  Ford,  4  M.  &  G.,  101;  (43  E, 
C.  L.  R.);  Carrutherfl  vs.  West,  11  Q.  B.,  143,  (63  E.  C.  L.  R.)  See  Stein  vs.  Ygksiais 
1  C.  M.  &  R.,  565;  Byles  on  BIIIb  (SharBWOod's  Ed.,)  285.  The  earlier  authorities 
were  otherwise :  See  Tensen  vs.  Francis,  1  Camp.,  19;  Brown  t"».  Davw,  3  T.  R.,  80; 
7  T.  R.,  429;  Chitty  on  Bills  (13  Am.  Ed.,)  247. 

'Charles  is.  Marsden,  1  Taunt.,  224;  Brown  vs.  Mott,  7  Johns.,  361,  overruled  bj 
Cheater  vs.  Dorr,  41  N.  T.,  279.  In  Redfield  &  Bigelow's  Leading  Cases,  217.  it  i^ 
said:  "The indorser  (for  accommodation)  is  equally  bound  whether  the  transfer  \^ 
made  before  or  after  the  paper  falls  due,  or  whether  the  purchaser  knew^  the  in- 
dorsement was  made  for  accommodation  or  not.  To  hold  otherwise  would  be  to  en- 
courage fraud,  and  to  relieve  the  party  from  the  very  responsibility  which  he  expect- 
ed to  meet,  and  which,  upon  every  principle  of  justice  and  fair  dealing,  heshouW 
be  compelled  to  abide  by." 

*See  the  cases  cited  in  preceding  notes. 

*  As  dissenting  from  the  doctrine  of  the  text,  see  Hoffman  tw.  Foster,  43  Penn.,  137; 
Bower  vs.  Hastings,  12  Casey,  285;  Chester  vs.  Dorr,  41 N.  Y.,  279,  (overruling  Brovn 
vs.  Mott,  7  Johns.,  361.) 

•Carruthers  vs.  We^t,  11  Q.  B.,  143,  (63  E.  C.  L.  R.) 
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IS  then  established  which  goes  to  the  merits  of  the  case.^  It  is  uni- 
formly held,  however,  that  if  the  transferrer  acquired  the  bill  or  note 
before  it  was  due,  the  purchaser  from  him  is  unaffected  by  the  fact 
that  it  was  over-due  when  he  purchased  it.^ 

Date  of  Indorsement. 

§  40.  If  the  indorsement  of  a  bill  or  note  be  undated,  it  will  be 
presumed  (according  to  many  cases)  when  the  pa{)er  is  in  the  hands 
of  a  third  party,  to  have  been  made  at  the  time  of  execution,  or  at 
least  before  maturity  and  dishonor.^  It  is  difficult  to  see  how  a 
more  definite  presumption  than  that  the  indorsement  was  before  ma- 
turity can  be  sustained,  and  this  is  all  that  is  necessary  to  the  pro- 
tection of  commercial  paper.* 

John  W.  Daniel. 

*  Lazarus  i»-  Cowie,  3  Q.  B.,  459,  (43  E.  C.  L.  R.);  Parr  vs.  Jewell,  16  C.  B.,  684, 
(81  E.  C.  L.  R.j 

'Howellw.  Crane,  12  La.  An.,  126;  Smith  w.  Hiscock,  14  Maine,  449;  Thompson 
t«.  Shepherd,  12  Met.,  311;  Chitty  on  Bills  (13  Am.  ed.,)  250;  Fairclough  ra.  Pavia, 
9  Exch.,  690. 

^Cripps  «8.  Davin,  12  M.  &  W.,  165;  Lewis  vs.  Lady  Parker,  4  Ad.  &  E.,  838;  (31 
E.  C.  L.  R.;)  Parkins  vs.  Moon,  7  C.  &  P.,  408,  (32  E,  C.  L.  R,;)  Snyder  vs.  Oatman, 
16  Indiana,  265;  Stewart  vs.  Smith,  28  III.,  397;  Leland  vs.  Farnham,  25  Vt.,  553; 
Hopkins  i«.  Kent,  17  Md.,  387;  McDowell  rs.  Goldsmith,  6  Id.,  319;  Dickei-son  v?. 
Borke,  25  Ga ,  225;  Webster  vs.  Lee,  5  3I:i68.,  334;  Hendricks  vs.  Judali,  1  Johns., 
319;  Pinkerton  va,  Bailey,  8  Wend.,  600;  Watson  vs.  Flannagan,  14  Texas,  354; 
Mason  vs.  Noonan,  7  Wise.,  609;  Smith  vs.  Clopton,  4  Texas,  109;  Barrick  vs.  Austin, 
21  Barbour,  241;  Mobley  vs.  Ryan,  14  Illinois,  51;  Burnham  vs.  Wood,  8  N.  II.,  334. 

*2  Parsons'  N.  &  B.,  9, 10;  Burnham  vs.  Wood,  8  N.  H.,  334;  Parkin  vs.  Moon,  7 
C.  &  P.,  408;  Lewis  vs.  Parker,  4  Ad.  »fc  El.,  838. 
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Heiskell's  Reports,  Volumes  1  and  2. 


The  first  and  second  volumes  of  HeiskelPs  Reports  of  the  decis- 
ions of  the  Supreme  Court  of  Tennessee  have  been  sufficiently  long 
in  the  hands  of  the  profession  to  have  had  judgement  passed  upon 
them.  They  are  the  first  fruits  of  a  new  corps  of  Judges  and  a  new 
Reporter,  and  may  well  claim  indulgence,  if  indeed  they  need  any, 
for  defects  of  form  at  any  rate,  and  even  of  substance.  It  is  not 
often  that  a  court  has  been  called  upon,  under  more  trying  circum- 
stances, to  discharge  its  high  functions.  The  dockets  were  crowded 
with  cases,  the  arrearages  of  years.  The  cases  themselves,  com- 
menced, as  they  were,  either  during  the  late  civil  war,  or  in  the  chaotic 
state  of  affairs  immediately  following,  presented  questions  of  novelty 
and  difficulty.  The  new  court  began  the  discharge  of  its  diitie> 
under  the  serious  embarrassment  of  being,  to  some  extent,  new  to 
each  other,  and  therefore  not  familiar  with  ihe  workings  of  each 
other's  minds.  They  were  still  less  acquainted  with  the  individual 
members  of  the  bar,  and  their  several  modes  of  reasoning.  It  has 
been  a  matter  of  surprise  to  us,  in  carefully  examining  these  vol- 
umes, to  find  how  well,  under  all  the  circumstances,  the  duty  of  the 
court  has  been  discharged.  As  a  general  rule,  there  is  no  evidence 
in  the  opinions  of  the  fact  that  the  learned  judges  are  new  in  their 
seats,  and  make  their  first  appearance  in  a  novel  and  untried  role. 

There  is  a  judicial  manner  of  deciding  cases  which  is  only  ac- 
quired in  perfection  by  experience,  and  which  enables  the  practisetl 
judge  to  condense  the  statement  of  the  case,  and  the  rulings  of  the 
law  into  the  narrowest  compass  without  material  omissions,  and  with- 
out unnecessary  verbiage.  It  is  not  to  be  expected  that  a  new  comer 
upon  the  bench  will  be  able  to  escape  criticism  in  these  respects  at 
once.  In  attempting  brevity,  he  is  in  danger  of  becoming  obscure. 
It  is  better  for  him  to  err,  as  he  is  apt  to  do,  on  the  other  extreme. 
And  it  must  be  admitted  that  the  learned  judges  in  question, 
although  they  have  assumed  the  judicial  manner  with  marked  suc- 
cess in  many  respects,  have,  not  unfrequently,  taken  uncommon 
pains  to  be  on  the  safe  side  in  this  regard. 

Upon  the  whole,  however,  iJie  opinions  contained  in  these  two 
voli:mes  are  very  creditable.      They  ^sliow  that  the  judges  have  dili- 
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gently  and  conscientiously  discharged  their  laborious  and  responsi- 
ble duties.  The  statements  of  fact  are  generally  clear  and  sufficient- 
ly full,  the  reasoning  logical  or  based  upon  precedent,  and  the  con- 
clusions satisfactory.  If  a  judge,  in  delivering  the  opinion  of  the 
court,  occasionally  indulges  iu  a  little  rhetorical  display,  not  exactly 
germane  to  the  dry  issues  of  law  under  consideration,  or  some- 
times inclines  to  the  "s/c  t?o/o  sic  jubeo'^  order  of  decision;  if  he  now 
and  then  wanders  into  the  regions  of  politics  anjl  political  economy, 
or  demonstrates  with  unanswerable  logic,  that  two  and  two  make 
four;  these  are  exceptional  occurrences.  The  large  majority  of 
the  opinions  are  couched  in  unexceptionable  language,  and  are 
marked  by  the  calm  and  dignified  tone  which  is  appropriate  to  a 
tribunal  whose  duty  it  is  to  pass  upon  the  conflicting  rights  of  heated 
disputants,  without  favor  or  affection.  And  whenever  questions  of 
more  than  ordinary  interest  occur,  the  judges  are  generally  equal  to 
the  occasion,  and  rise  to  the  level  of  the  great  argument.  It  is  no 
disparagement  to  them  to  suggest  that  they  sometimes  err,  for  it  is 
human  to  err;  and  in  the  immense  number  of  rulings  made,  it  would 
be  little  short  of  miracle  if  they  did  not  err. 

We  propose  to  review  the  decisions  in  these  two  volumes,  and  to 
make  such  suggestions  as  have  occurred  to  us  in  the  careful  reading 
to  which  we  have  subjected  the  most  of  them.  What  we  have  to 
say,  we  offer  simply  as  suggestions.  It  would  be  presumption  in  us 
not  to  admit  that  the  presumption  of  law  is  with  the  court.  Besides, 
the  rulings  upon  w-hich  we  propose  to  comment,  were  made  after 
hearing  the  arguments  of  counsel  prepared  for  the  occasion,  and  upon 
due  deliberation,  under  all  the  responsibilities  of  official  position. 
Our  suggestions  have  occurred  to  us  in  solitary  reading,  and  must  be 
taken  with  due  allowance  accordingly.  They  may  have  the  merit 
of  stimulating  thought,  and  inducing  the  bench  and  bar  to  weigh  the 
rulings  with  more  care  than  they  might  otherwise  be  induced  to  do. 
The  merit  of  the  decisions  themselves,  if  they  are  really  meritorious, 
will  thereby  be  rendered  more  conspicuous. 

Let  us  first  say,  that  the  Reporter,  too,  has  done  his  duty  faithfully. 
In  the  searching  analysis  which  we  have  made  of  the  decisions,  we 
have  been  surprised  to  find  in  how  few  cases  it  has  occurred  to  us 
to  change  or  add  to  the  substance  of  the  head  notes.  The  language 
might  often  be  condensed  or  otherwise  altered,  and,  perhaps,  for  the 
better,  but  the  matter  would  remain  intact.  And  with  the  immense 
mass  of  business  which  is  thrown,  at  this  time,  upon  the  Attorney 
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General  and  Reporter,  the  only  wonder  is  that  he  has  done  his  duty 
so  faithfully,  and  accomplished  his  task  so  well.  If  we  make  any 
suggestions  to  hira  which  deserve  consideration,  they  will  probably 
be  such  as  would  have  occurred  to  him  on  reflection,  or  may  have 
already  occurred  to  hira.  One  of  these  suggestions  we  think  he  has 
had  in  mind,  although  he  has  not  always  acted  upon  it,  and  that  is  to 
give  the  leading  idea  of  the  decision  as  the  first  head  note,  allowing: 
the  others  to  follow  it  in  natural  sequence.  Another  suggestion 
which  he  has  sometimes  acted  upon  in  his  second  volume,  and  which 
would  be  a  great  improvement  if  kept  up,  is  not  to  give  all  the  casw 
cited  from  our  own  reports  in  a  separate  and  distinct  head,  but  to  let 
them  follow  the  head  note  which  they  are  cited  by  the  court  to  sus- 
tain. This  was  the  course  pursued  by  Mr.  Meigs,  the  best  of  our 
Reporters,  and  deserves  to  be  followed  by  his  successors.  It  is«?  a 
great  saving  of  labor  to  know  precisely  the  point  upon  which  a 
case  is  cited,  at  a  glance,  without  being  compelled  to  read  the  opin- 
ion for  this  purpose.  We  are  already  under  obligations  to  the  Re- 
porter for  the  table  of  our  own  cases  cited  by  the  court,  and  for  in- 
dexing the  citations  from  the  Code,  and  other  features  of  his  report^, 
which  show  that  he  is  fully  equal  to  his  duty. 

The  first  case  in  the  first  volume  decides  that  an  account  authen- 
ticated under  the  Code  3780,  so  as  to  be  prima  facie  evidence  of  it^ 
correctness,  and  to  require  a  denial  from  the  defendant  under  oath, 
can  not  be  introduced  in  evidence  unless  expressly  declared  on,  and 
profert  made  thereof.  This  decision  is  put  upon  the  wording  of  the 
Code,  which  speaks  of  the  account  "on  which  an  action  is  brought," 
and  is,  perhaps,  correct  in  principle,  although  the  practice  had  pre- 
viously been  different,  and  although  the  general  rule,  both  at  law 
(Toicmend  vs.  Sharp,  2  Tenn.,  192)  and  in  equity,  (11  Paige,  ^05.) 
undoubtedly  is  that  a  change  by  statute  in  the  character  of  evidence 
does  not  ordinarily  change  the  form  of  pleading.  We  think  the 
decision  has  met  the  approval  of  the  profession. 

Mr.  Heiskell  has  thrown  together,  from  pages  16  to  40,  a  number 
of  cases  under  the  attachment  laws,  the  effect  of  which,  when  first 
decided,  was  to  create  a  good  deal  of  alarm  among  those  who  had 
attachment  suits  pending,  and  which  did  occasion  a  change  in  the 
practice  previously  pursued.  Many  of  these  cases  were  supposed  to 
be  attachment  suits  brought  against  citizens  of  East  Tennessee  who 
were  in  the  Confederate  armies,  or  who  went  South  during  the  war,  in 
which  attempts  were  made  to  take  advantage  of  the  forms  of  the 
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law  for  unjust  purposes.  And  it  was  surmised,  by  some  persons, 
that  the  law  might  have  been  warped  to  meet  the  exigency  of  this 
class  of  cases,  where  the  justice  of  the  cause  was  with  the  unfortu- 
nate debtor.  We  have  given  these  cases  a  thorough  examination  for 
these  reasons,  and  we  believe  w^e  can  safely  say  that  the  suspicions 
alluded  to  are  without  any  foundation.  The  decisions  are  in  every 
in^tauce  strictly  in  accord  with  precedent,  and,  we  believe,  correct  in 
principle,  unless  it  may  be  on  one  point,  to  which  we  will  call  atten- 
tion presently,  where  the  decisions  of  our  State  courts  are  in  conflict 
with  the  decisions  of  the  Supreme  Court  of  the  United  States.  But 
even  in  this  instance,  the  error  of  the  court,  if  there  be  error,  is  in 
following  a  precedent  made  long  before  the  war. 

The  defect  of  these  cases  is  not  in  the  conclusion  arrived  at  in  each, 
but  in  the  want  of  system  in  working  out  tlie  conclusion.  No  gene- 
ral plan  of  argument  seems  to  have  been  adopted  by  the  court,  and 
the  particular  judge  to  whom  the  record  was  committed,  seems  to 
have  been  lelt  to  argue  the  case  to  suit  himself  The  consequence 
has  been,  that  while  the  decision  in  the  particular  case  is  right,  tlie 
reasoning  is  not  always  correct,  nor  the  argument  consistent  with  that 
adopted  ia  other  cases  of  the  series.  Thus,  the  first  of  the  series  of 
^ases,  while  decided  correctly,  goes  beyond  any  of  the  others  in  its  re- 
quirements of  a  good  attachment,  beyond  what  was  necessary,  and  be- 
yond, we  suggest,  the  law.  And  it  was  tliis  case  which  caused  a 
change  of  practice  in  attiichment  cases,  and  created  the  most  alarm. 
Thus,  also,  the  decisions  in  Gibson  vs.  Carroll,  and  Ingle  vs.  ^IcCur- 
f'Hj  (pp.  23,  26,)  upon  identically  the  same  point,  are  put  upon  differ- 
ent grounds.  And  lastly,  although  three  of  the  cases  are  cases  where 
the  attachment  proceedings  were  collaterally  attacked,  and  the  ot tiers 
ciises  where  the  proceedings  were  directly  brought  in  question,  by  ap- 
peal or  writ  of  error,  no  distinction  seems  to  be  made  between  these 
very  different  classes  in  the  line  of  argument  pursued.  Let  us  go 
over  the  points  enumerated. 

The  first  case  of  the  series  is  Hilef/  vs.  Nlhoh,  p.  16.  The  cane 
turns,  as  stated  in  the  opinion,  entirely  upon  the  question  of  the  va- 
lidity and  regularity  of  the  proceedings  under  a  judkld  attachment. 
The  learned  judge  gives  in  full  sections  3521,  8522  and  3524  of  the 
Code,  and  then  properly  adds :  "  From  these  provisions,  it  is  clear 
that  the  attachment  levied,  and  a  publication  as  required  by  section 
•>V22,  are  necessary  before  complainant  is  authorized  to  '  proceed  as 
if  suit  was  commenced  by  regular  summons.'"     IJe  then  gives  the 
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order  of  publication  actually  made,  which  recites  the  cause  alleged  for 
suing  out  the  attachment  to  be,  that  the  defendants  "are  either  non- 
residents, or  so  absconded  that  personal  service  can  not  be  made.'' 
Now,  it  is  obvious  that  this  cause  was  the  cause  given  for  suing  out 
the  ancillary  attachment,  which  was  abandoned,  and  not  the  judicial 
attachment.  The  cause  for  the  latter  attachment  was,  that  the  sum- 
mons had  been  returned  by  the  sheriff  "not  to  be  found/'  The  re- 
cord, moreover,  failed  to  show  that  publication,  as  ordered,  had  been 
actually  made.  It  would  have  been  sufficient  in  this  case,  which  was 
a  direct  proceeding  by  writ  of  error,  to  have  said  that  the  order  itself 
did  not  contain  "the  cause  alleged  for  suin^  out''  the  judicial  attach- 
ment, and  that  the  record  did  not  show  any  publication,  and,  there- 
fore, the  court  had  acquired  no  jurisdiction  of  the  cause  so  as  "to  pro- 
ceed as  if  suit  was  commenced  by  regular  summons."  But  the 
learned  judge  adds:  "It  (the  publication)  fails  to  show  that  the  at- 
tachment had  been  levied  on  the  property  of  the  defendants,  or  that, 
any  attachment  had  ever  been  i.«sued  against  the  property  of  defend- 
ants. *  *  Without  these  requisites  the  publication  does  not  give  fhf 
party  that  notice  which  is  inquired  by  law,'^  We  submit,  with  great 
deference,  that  the  law  does  not  require  thtit  the  publication  should 
show  a  levy  of  the  attachment  upon  the  property  of  the  defenddut. 
It  is  true  the  publication  is  requiied  to  be  made  after  the  levy,  and 
the  record  ought  to  show  the  fact,  but  the  Code,  section  3522,  cited 
in  the  opinion,  does  not  require  that  the  fact  should  be  inserted  in 
the  notice;  and  the  requirement  is  too  important,  and  too  serious,  in 
view  of  rights  acquired  under  attachments  where  the  publication  fol- 
lowed the  letter  of  the  law,  to  be  interpolated  by  judicial  legislaiicn 
— the  worst  kind  of  legislation  according  to  the  learned  Chancellur 
of  our  Metroix)litan  district.  We  are  not  inclined  to  deny  that  the 
interpolation  is  a  judicious  amendment  of  the  law,  but  it  belongs  to 
the  Legislature,  not  the  courts,  to  make  it. 

In  Ingk  vs.  3lcCurry,  p.  26,  one  question  presented  was  the  effect 
of  an  ancillary  attachment  w^ithout  service  of  the  summcms  in  aid  of 
which  it  was  sued  out.  The  judge  who  delivers  the  opinion,  correct- 
ly says:  "The  only  office  of  the  ancillary  attachment  is  to  hold  the 
property  attached  for  the  satisfacti(«n  of  the  judgment  which  may  be 
rendered.  It  does  not  bring  the  party  into  court."  And,  for  this 
reason,  he  holds  that  the  ancilliry  attachment  does  not  give  jurisdic- 
tion, there  having  been  no  personal  service  on  the  defendant  of  the 
summons  in  aid  of  which  the  attachment  was  sued  out,  nor  any  pub- 
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lication  on  the  levy  of  the  ancillary  attachment.  In  the  preceding 
case  of  Gibson  vs.  Carroll,  p.  23,  after  the  court  came  to  the  conclu- 
sion that  the  summons  was  the  original  process,  and  the  attachment 
ancillary,  the  point  presented  was  identically  the  same,  it  not  appear- 
ing that  publication  was  made  upon  it.  But  the  learned  judge,  who 
delivers  the  opinion  in  this  case,  prefers  to  put  his  decision  upon  the 
ground  that  there  was  no  reference  in  the  affidavit  or  writ  to  the 
summons,  a  ground  fully  sustained  by  the  cases,  but  far  more  ques- 
tionable on  principle,  as  we  shall  see  presently. 

The  decisions  on  page  20  are  doubtless  correct.  They  are  all  cases 
of  direct  attack  of  attachment  proceedings  by  writ  of  error.  It  does 
not  clearly  appear  from  the  language  used  in  Sullivan  vs.  Fugate,  that 
the  omission  in  the  affidavit  for  an  attachment  of  the  statement  that 
the  claim  sued  on  *'is  a  ju<t  claim,"  would  be  fatal,  or  whether  the 
omission  may  be  supplied  by  inference.  The  Supreme  Court  of  the 
United  States  held  in  Ludlow  vs.  Ramsey ,  11  Wal.,  581,  that  the 
omission  was  not  fatal,  where  the  proceedings  were  attacked  collate- 
rally by  bill  in  equity,  upon  the  ground  that  they  were  void,  "True,'^ 
the  court  say,  "it  (the  affidavit)  does  not  say  that  the  debt  is  a  just 
claim;  but  it  states  the  amount  of  the  debt,  and  that  it  is  in  the  de- 
fendant's note  or  bond,  a  copy  of  which  is  appended,  showing  that  it 
was  made  under  the  defendant's  seal,  and  contained  a  promise  to  pay 
the  complainant  or  order  $300,  six  months  after  date.  This  is  a  par- 
ticularity beyond  the  requirement  of  the  statute,  and  more  than  com- 
pensates for  the  omission  of  the  statement  that  it  was  a  just  claim." 
If  the  State  Court  were  to  settle  the  law  distinctly  otherwise,  the  Su- 
preme  Court  of  the  United  States  would,  of  course,  follow  such  a  de- 
cision, for  it  would  then  become  a  rule  of  property. 

And  this  leads  us  back  to  the  remark  we  have  already  made,  that 
in  the  series  of  decisions  we  are  reviewing,  no  distinction  in  the  line 
of  argument  is  made  between  those  cases  in  which  the  attachment 
proceedings  are  brought  directly  in  question,  and  those  where  they 
are  collaterally  attacked.  The  court  seems  to  take  for  granted  that 
the  defects  which  would  avoid  the  proceedings  in  the  one  case,  would 
be  equally  fatal  in  the  other.  But  the  distinction  is  one  which  lies 
in  the  very  nature  of  things,  and  runs  through  all  judicial  proceed- 
ings. Irregularities  and  errors  may  always  be  looked  to  in  direct  ap- 
peals; but  where  the  case  has  been  finally  dispojicd  of,  and  acquiesced 
10,  the  unitbrm  current  of  most  courts,  and  the  weight  of  the  current 
of  our  own,  (for  our  decisions  are  not  all  one  way,  as  they  ought  to 
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be,)  is  that  irregularities  can  no  longer  be  allowed  to  affect  the  rights 
of  the  parties,  and  that  the  only  question,  upon  collateral  attack,  is 
one  of  jurisdiction,  jurisdiction  of  the  person,  or  thing,  or  both. 

It  is  upon  this  point,  what  is  essential  to  jurisdiction  in  attachment 
cases,  that  our  decisions  are  themselves  fatally  defective.  There 
never  has  been  an  effort  made  to  systematize  the  subject,  and  clearly 
define  the  rules  which  shall  govern.  Each  case  has  been  permitted 
to  go  off  upon  its  own  facts,  and,  often,  without  noticing  the  distinc- 
tion suggested,  until  we  are  compelled  to  acknowledge  the  justness  of 
the  sarcasm  of  Mr.  Justice  Miller,  embodied  in  the  language  used  by 
him  in  the  case  o£  Coojyer  \s.  Reynolds,  10  Wal.,  315:  "The  ques- 
tion," he  says,  "of  the  conformity  of  these  (attachment)  proceedings 
to  the  requirements  of  the  statutes  under  which  they  were  had,  has 
been  very  fully  discussed  by  counsel,  and  if  we  were  sitting  here  as 
on  a  writ  of  error  to  the  judgment  of  the  State  Court  under  which  the 
land  was  sold,  we  might  not  find  it  easy  to  affirm  or  reverse  the  judg- 
ment 071  satisfactory  grounds,  notwithstanding  the  abundant  citation  of 
autlwrities  from  the  Tennessee  courts. ^^ 

"The  only  office  of  an  ancillary  attachment,  as  we  have  seen,  is,  to 
hold  the  property  attached  for  the  satisfaction  of  the  judgment."  The 
•summons  is  the  process  which  brings  the  defendant  into  court.  If 
the  defendant  is  thus  brought  into  court,  that  gives  jurisdiction,  ac- 
cording to  all  of  our  cases,  and,  we  believe  we  may  add,  of  the  cases 
of  all  civilized  courts.  There  is  not  the  least  reason  in  law  or  com- 
mon sense,  why  an  ancillary  attachment  in  such  cases,  should  be  more 
formal  and  specific  than  an  original  attachment,  where  there  is  no 
personal  service  on  the  defendant.  On  the  contrary,  every  principle 
of  reason  and  law  would  lead  to  the  opposite  conclusion.  The  affida- 
vit and  bond  in  attachment  cases,  are  made  part  of  the  record  by  the 
Code,  3472,  which  is  only  a  re-enactment  of  1843,  29,  2.  It  is  the 
duty  of  the  clerk  to  keep  the  papers  which,  in  our  practice,  constitute 
the  record,  and  it  never  has  been  held  or  supposed,  that  every  paper, 
to  maintain  its  character,  shall  refer  to  every  other,  or  to  any  other. 
That  no  special  immunity  from  the  ordinary  rules  was  conceded  to 
ancillary  attachments,  is  shown  by  the  case  of  Imacs  vs.  Elwards,  7 
Hum.,  455.  In  that  case,  although  the  court  had  just  decided  iu 
Fisher  vs.  Cummings,  7  Hum.,  232,  that  such  attachments  must  issue 
from,  and  be  returnable  to,  the  court  in  which  the  suit  is  pending,  it 
was  held  that  where  it  was  sued  out  in  a  different  court,  and  a  de- 
murrer or  motion  to  dismiss  would  have  been  fatal,  yet  objection 
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came  too  late  after  answer  to  the  merits.  And  see  Bi^eler  vs.  Hud- 
dle^an,  3  Cold.,  201.  Upon  principle,  in  the  absence  of  statutory  re- 
quirement, it  is  clear  that  any  defect  in  the  form  of  the  affidavit  or 
attachment,  which  was  not  taken  advantage  of  at  the  groper  time  and 
in  the  proper  manner,  would  be  waived,  and  could  not  by  possibility 
affect  the  jurisdiction  of  the  court,  which  was  secured  by  the  service 
of  a  summons  on  the  defendant,  and  that  the  law  would  be  more  lib- 
erally construed  in  favor  of  such  attachments  than  in  the  case  of  an 
original  attachment. 

Now,  mark  how  judicial  legislation  has  taken  the  place  of  law  and 
common  sense.  The  case  of  Thompson  vs.  Carper,  11  Hum.,  542, 
eame  before  the  court,  where  the  only  point  for  decision,  and  actually 
decided,  was,  that  at  that  time,  an  original  attachment  would  not  lie 
for  a  cause  of  action  ex  delicto.  But  the  learned  Judge  who  delivered 
the  opinion,  went  on  to  say,  that  an  ancillary  attachment  might  be 
sued  out  as  auxiliary  to  a  suit  ex  delicto  instituted  in  the  ordinary 
way,  and,  in  order  to  meet  the  objection  that,  to  entitle  a  person  to  an 
attachment  he  must  make  oath  that  the  defendant  is  indebted  to  him 
in  a  given  amount,  he  uses  the  language  so  often  quoted  in  the  sub- 
saiuent  cases.  ''  The  difficulty  and  absurdity,"  he  says,  "of  requiring 
the  plaintiff,  applying  for  an  attachment  under  this  law,  in  cases 
arising  ex  dtlicto,  to  make  oath  that  the  defendant  is  indebted  to  him 
in  a  given  amount,  is  easily  obviated.  That  form  of  oath  is  not  ne- 
cessary in  such  cases.  All  that  is  essentially  necessary  in  such  case 
is  that  it  should  be  stated  in  the  affidavit,  and  alleged  in  the  attach- 
ment, that  a  suit  has  been  commenced  by  the  plaintiff  against  the  de- 
fendant, the  nature  thereof,  the  tribunal  in  which  it  is  depending,  the 
amount  of  damages  laid  in  the  action,  and  that  the  cause  of  action  is 
just."  He  is  not  laying  down  what  is  absolutely  essential  in  such 
ciises.  He  is  merely  stating  how  an  apparent  difficulty  may  be  avoid- 
ed!. He  was  obviating  a  formal  objection  to  the  extension  of  the 
remedy  by  ancillary  attachment  under  the  Act  of  1843,  not  laying 
down  peremptory  rules  the  least  departure  from  which  would  be  fatal. 
It  was  a  dictum  for  a  proper  purpose,  and  is  so  treated  by  the  Su- 
l)remc  Court  of  the  United  States  in  Ludlno  vs.  Ramsey,  11  Wall., 
o88.  This  dictum  was  taken  up  in  3Jorris  vs.  Davis,  4  Sneed,  482, 
and  not  merely  misapplied  but  perverted  to  a  totally  different  pur- 
pose. Judge  McKinney's  intention  was  to  extend  the  benefit  of  the 
writ,  while  here  his  language  is  used  to  limit  its  functions,  and  lame 
it^  utility.     And  the  same  use  continued  to  be  made  of  it  in  the  cases 
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of  Swan  vs.  Roberta,  2  Cold.,  157;  Siuith  vs.  Foster,  3  Cold.,  145,  and 
Bogges  vs.  Gamble,  Id,,  148;  although,  in  the  meantime,  the  Code 
had,  by  section  3474,  prescribed  the  same  form  for  an  ancillary  as  for 
an  original  attachment,  as  was  admitted  by  the  court  in  the  cases  in 
3  Cold.,  155,  and  2  Cold.,  162.  The  obvious  inference,  however, 
seems  not  to  have  occurred  to  the  court,  or  to  have  been  pressed  u|K)n 
their  attention,  that  the  Legislature  having  prescribed  a  form,  the 
courts  ought  not  judicially  to  legislate  it  away,  and  prescribe  another. 
The  attention  of  the  court  was,  however,  called  to  the  fact  in  \yood' 
folk  vs.  Whitworth,  5  Cold.,  561,  and  the  court  while  concetling  that 
the  rule  originated  in  a  dictum  merely,  held  that  it  had  been  too  often 
recognized  and  affirmed  to  leave  them  at  liberty  to  question  the  va- 
lidity of  the  principle  thereby  established.  To  this  there  is  no  reply. 
We  do  not  agree  with  Mr.  Bishop,  who  says  in  one  of  his  law  books 
of  a  decision,  which,  in  his  opinion,  was  wrong,  "that  no  number  of 
repetitions  of  it  could  make  it  right,  or  make  it  law."  If  the  court 
should  decide  black  was  white  a  sufficient  number  of  times,  while  we 
should  doubt  whether  the  number  of  decisions,  no  matter  how  often 
repeated,  would  make  the  ruling  right,  we  are  not  prepared  to  deny 
that  it  would  make  it  law.  And  this,  too,  without  necessarily  ap- 
plying to  the  learned  court,  in  any  invidious  sense,  the  language  of 
the  great  poet,  and  saying  that  it  is : 

"  Like  one 
Who  having  unto  truth,  by  telling  of  it, 
Made  such  a  sinner  of  his  memory 
To  credit  his  own  lie." 

For  the  court  "may  know  the  right  and  yet  pursue  the  wrong," 
because  a  change  of  decision  would  endanger  titles  and  the  repose  of 
society.  Whether  the  particular  ruling  under  consideration  is  of  this 
important  character,  is,  however,  more  than  doubtful. 

The  result  of  this  course  of  decision  is,  however,  to  throw  our 
whole  attachment  law  into  confusion.  We  are  compelled  to  be  libe- 
ral in  original  attachments,  where  the  defendant  is  not  served  with 
process,  because  the  State  law  expressly  requires  it,  and  the  court  is 
not  hampered  by  its  own  dicta  most  foolishly  turned  into  law.  And 
we  are  compelled  lo  be  unreasonably  rigid  in  cases  of  ancillary  at- 
tachments, where  the  defendant  is  usually  served  with  process,  be- 
cause the  court  is  compelled  to  violate  the  law  by  its  own  dictum  stuck 
to  so  often  that  it  is  thought  to  be  as  binding  as  the  laws  of  the 
Medes  and  the  Persians.  Can  we  wonder  that  the  Supreme  Court 
of  the  United  States  should  treat  our  decisions  on  the  subject  with 
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%        ''<^Z  *^     And  must  we  not  agree  with  our  Metropolitan 

''^♦^.        C"-.^  \  judicial  legislation  is  the  worst  possible  legisla- 

<>,  ^^';  ''^" ,.         '  ^  Morris  vs.  Davis  remains  to  be  considered. 

•  *  *»**•  ^« 

^  ^^;;  ''V'  .  x^  .  ent,  in  which  the  plaintiff  claimed  title 

'^'z      '<:>'•.•     -^   .        •  ^  a  iud":ment  rendered  in  an  action  of 

'       .\'      '  '\^'  \     ^*    .  ^f  sale  of  the  land  in  controversy 

'"'     •..;.      ",  .     '  'liary  to  the  suit.     The  petition 

■♦,     '•'/'    ■       '        '       ''i  •  suit,  but  the  attachment  it- 

'"..••  aent  suit,  although  ser\  ed 

.    *  ,  uiie  attachment.     Yet  the  at- 

\  .aion  is  the  more  remarkable,  as  the 

I  ors  the  opinion  of  the  court,  had  occa- 

-  m,  to  decide  the  real  principle  upon  which 
decided  it  correctly  in  Greenlaw  vs.  Keiiiehan, 
^nat  principle  may  now  be  considered  the  settled  law 
since  the  decision  of  3IcGavock  vs.  Bell,  3  Cold.,  512, 
.^lus  enunciated  in  that  case:  '*No  principle  is  better  settled 
jiir  law  than  that  wherever  a  court  of  general  jurisdiction   pos- 
sesses jurisdiction  of  the  subject  matter  of  litigation,  and  has  acquired 
jurisdiction  of  the  parties,  as  to  third  persons  interested  under  its 
judgments,  its  proceedings  can  not  be  held  to  be  void  after  the  final 
disposition  of  the  cause.     And  in  this  respect  it  is  not  material  whether 
'Ac  jurisdiction  he  viherent  or  statutory,  provided  the  statute  be  of  a 
general  and  public  nature."     It  is  obvious  that  the  Supreme  Court 
of  the  United  States  considered  this  as  the  better  exposition  of  the 
law  of  this  State,  as  it  undoubtedly  is,  and  ignored  the  decision  of 
Monis  vs.  Davis,  in  the  case  of  Cooper  vs.  Reynolds,  10  Wallace. 
On  page  316  of  that  case,  will  be  found  a  list  of  the  decisions  of  the 
Supreme  Court  of  this  State  and  of  the  Supreme  Court  of  the  United 
States  on  this  point. 

Under  the  attachment  law  of  1794,  a  defendant  was  required  to  re- 
plevy the  property  by  giving  special  bail,  before  he  was  permitted  to 
plead.  By  the  Act  of  1843,  the  provisions  of  which  are  brought  into 
tiie  Code,  the  attachment  might  issue,  although  personal  service  of 
process  could  be  had.  Under  this  act  the  Supreme  Court  said  in 
%rf  vs.  Buckingham,  10  Hum.,  438 :  "The  sole  object  of  the  attach- 
^uent  now  is,  to  secure  the  property  so  as  to  have  it  forthcoming  to 
satisfy  the  judgment."  This  is,  in  effect,  the  language  used  by  the 
learned  judge  in  Ingle  vs.  Mc3furri/,  as  already  cited.     Accordingly, 
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it  has  been  the  settled  doctrine  of  the  courts  of  Tennessee,  as  ex- 
pressed in  the  leading  case  of  Green  vs.  Shaver ,  3  Hum.,  139,  that; 
"The  proceeding  by  attachment  is  not  a  proceeding  i?i  rem.  True, 
the  property  is  in  ihe  custody  of  the  law,  and  will  be  held  for  the  sat- 
isfaction of  the  debt,  if  the  party  indebted  does  not  appear  and  re- 
plevy. But  ihe  suit  is  against  the  debtor ,  and  the  jufJgment  muBtb'  p/i- 
dered  against  him  before  the  property  can  be  condemned  to  be  sol'L" 
This  language  was  used  before  the  act  of  1843,  but  it  has  been  re- 
peated in  substance  since  that  act,  and  treated  as  law:  Perkins^  h-irs 
vs.  Norvell,  6  Hum.,  151;  Snell  vs.  JUcGavocky  1  Sneed,  211;  Bogg(S!< 
vs.  Gamhle,  3  Cold.,  154.  It  has  always  been  held,  therefore,  in  these 
and  other  cases,  that  if  the  debtor  died  before  judgment,  the  suit  nui?t 
be  revived  against  his  personal  representative,  and  judgment  taken 
before  the  land  or  other  property  levied  on  by  an  aiUichment  can  be 
sokl. 

It  is  not  to  be  denied,  moreover,  that  our  courts  have  rigidly  con- 

« 

strued  attachment  cases,  wlitre  ttiere  was  no  personal  sn^vice  of  proc(^% 
upon  the  ground  that  such  proceedings  were  in  derogation  of  tlie 
common  law,  and  the  right  of  the  party  to  be  summoned  to  makedt^ 
fense  before  any  judgment  can  be  rendered  against  him.  And  tluy 
have,  in  such  cases,  held  that  a  defect  in  the  proceedings,  even  in  the 
preliminary  affidavit,  if  apparent  on  the  record,  would  be  fatal  not 
only  where  the  proceedings  were  directly,  but  where  they  were  collat- 
erally attacked:  3Iaplcs  vs.  Tuuis^  11  Hum.,  108.  And  by  a  singu- 
lar blunder,  as  Ave  have  seen,  this  strictness  was  applied  in  Morria  vs. 
Davis  J  in  the  case  of  an  ancillary  attachment,  although  the  defendant 
had  been  personally  served  with  process. 

The  conclusion  reached  by  the  court  in  Gibson  vs.  Carroll,  p.  23, 
and  Ogg  vs.  Leinart,  p.  40,  is,  therefore,  in  accordance  with  previous 
decisions,  and  correct.  But  the  ground  upon  which  the  decision  iu 
the  first  of  these  cases  is  put,  is,  as  we  have  suggested,  questionable, 
because  based  upon  the  scries  of  cases  on  ancillary  attachments  re- 
ferred to,  which  m%^  be  the  law,  but  are  assuredly  not  right;  and  the 
ground  upon  which  the  second  case  is  made  to  rest  is  still  more  ques- 
tionable for  the  same  reason,  and  because  these  decisions  are  made  to 
perform  duty  in  a  case  where  the  proceedings  by  attachment  are  at- 
tacked collaterally.  It  would  be  Avell  if  the  State  courts  could  as  ei- 
fectually  give  such  cases  the  go  by,  as  has  been  done  by  the  Supreme 
Court  of  the  United  States  in  Cooper  vs.  Reynolds, 

Cooper  vs.  Reynolds  was  the  case  of  an  ancillary  attachment,  upon 
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which,  however,  the  decree  recited  that  publication  had  been  made. 
Singularly  enough  it  is  the  only  case  where  anything  like  a 
systematic  analysis  of  our  attachment  laws,  as  embodied  in  the  Code, 
has  been  attempted.  The  State  courts  have,  blundered  along,  letting 
each  case  stand  upon  its  own  circumstances,  without  undertaking  to 
lay  down  any  broad,  general  principles,  or  to  evolve  any  regular 
system  for  the  guidance  of  the  profession.  In  fact,  they  have  allowed 
themselves  to  be  hampered  by  the  incongruous  rulings  in  the  cases 
of  original  and  ancillary  attachments,  which  set  not  merely  all 
system,  but  all  rea.<ou  at  defiance.  Under  these  circumstances  the 
Supreme  Court  of  the  United  States  have<,done  the  best  they  could  to 
bring  order  out  of  chaos.  Their  decision  in  Cooper  vs.  Reynolds 
is,  in  our  opinion,  upon  the  facts  of  that  record  as  recited  in  the 
decrees,  undoubtedly  correct  in  principle.  We  think,  moreover,  if 
the  Code  had  to  be  construed  by  its  own  light,  without  the  flickering 
light  (»f  the  decisions  of  the  State  courts,  the  analysis  they  have 
given  would  commend  itself  to  our  good  sense.  But  the  error,  in 
view  of  our  decisions,  is  in  going  beyond  the  recitals  of  the  decree,  and 
beyond  the  exigency  of  the  particular  case,  and  holding  where 
there  had  been  no  personal  service  of  process,  that  the  publication 
was  not  essential  to  confer  jurisdiction.  This  is  in  conflict  with  the 
theory  of  our  attachment  laws,  as  construed  by  the  courts  of  Ten- 
nessee, and  in  conflict  with  our  decisions,  and  notably  of  Ingle  vs. 
ik'Marry^  and  Ogg  vs.  Leinart  in  the  volume  under  consideration. 

We  have  lingered  over  these  attachment  cases  so  long  that  we 
must  pass  rather  rapidly  over  the  greater  part  of  the  first  volume. 

iY(/jf  vs.  Crawjordy  p.  ill,  is  an  able  and  satisfactory  opinion. 
Girdner  vs.  SiephenSy  p.  280  is  able,  but  not  satisfactory.  That  a 
j)erson  acquires  a  vested  right  to  plead  and  rely  upon  the  statute  of 
limitations  to  an  acti(m  of  personal  trespass,  assault  and  battery,  so 
as  make  a  subsequent  statute  and  constitutional  ordinance,  suspending 
the  running  of  the  act  and  giving  further  time,  themselves  unconsti- 
tutional, is  somewhat  startling,  to  say  the  least  of  it.  The  learned 
Judge,  who  delivers  the  opinions,  does  not  notice  Hanger  vs.  Abbott^ 
6  AVall.,  532,  or  The  Protector,  9  Wall.,  687. 

We  suggest  also  that  the  ruling  in  Dougherty  vs.  Shown,  p.  302, 
that  a  demurrer  filed  in  the  name  of  "the  defendants"  does  not 
include  a  defendant  not  served,  is  more  than  doubtful. 

In  Mynatt  vs.  Hubbs^  p.  323,  as  reported,  it  seems  that,  upon  a 
"motion  to  dismiss  appeal,'^  the  case  will  be  remanded  that  lost  depo- 
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sitions  may  be  supplied  under  the  statute.  Rather  a  novel  mode  of 
of  procedure,  made  still  raore  so  by  the  fact  that,  in  the  very  next 
case,  it  seems  to  be  held  that  "no  certiorari  will  be  awarded  for  a 
more  perfect  record,  when  the  clerk  certifies  that  he  has  made  dili- 
gent search  for  the  portion  of  the  record  in  question,  and  it  cannot 
be  found."  Why  may  not  the  lost  record  be  supplied  in  the  one  case 
as  well  as  in  the  other? 

LanexQ,  Courtney,  p.  331  is  refreshing,  as  being  the  only  case  in 
our  books,  where  a  woman — ^and  a  widow  at  that — fails  to  get  an 
assurance  from  the  court  that  she  is  entitled  to  all  that  anybody  will 
ask  for  her,  whether  she  asks  for  it  herself  or  not.  The  original 
bill  in  the  case  was  filed  to  enforce  a  vendor^s  lien  on  land  sold  by 
parol  contract,  and  the  widow  of  the  purchaser  claimed  dower  in  her 
answer.  The  decision  is  that  the  claim  could  only  be  made  by  cross- 
bill. But  the  learned  Judge  who  delivers  the  opinion  intimates  that 
if  this  had  been  done,  the  widow  would  not  have  been  entitled  to 
dower.  However,  let  no  fledgling  of  the  bar  presume  upon  the 
ruling.  Although  given  as  a  head-note,  it  is  only  a  dictum,  and 
will  be  treated  accordingly  when  the  point  comes  up  again.  The 
court  will  go  back  on  the  learned  Judge — certain. 

Fallwickle  and  wife  vs.  Keith  and  wife,  p.  361,  also,  is  adverse  to 
the  rights  of  woman,  upon  the  ground,  we  suppose,  that  she  was  in 
bad  company — that  of  her  husband;  and  reverses  a  judgment, 
because  the  suit  was  brought  in  the  name  of  the  husband  and  wife, 
when,  according  to  strict  technical  law,  in  the  opinion  of  the  court, 
it  ought  to  have  been  brought  in  the  name  of  the  husband  alone. 
We  doubt  whether  the  decision  is  altogether  consistent  with  Morgnn 
and  wife  vs.  Meek,  2  Tenn.,  169,  which  is  not  referred  to.  The 
earlier  seems  the  better  ruling. 

B^irts  vs.  Evans,  p.  420,  is  an  unsatisfactory  decision,  whether 
owing  to  its  merits,  or  a  defect  in  the  report,  we  can  not  feel  alto- 
gether certain.^  If  the  suit  was  exclusively  upon  the  instrument 
made  profert  of,  the  only  question  was,  did  it  contain  a  promise  to 
pay  the  $1,200,  or  was  the  recital  of  that  consideration  mere  induce- 
ment to  the  obligation  of  the  defendant  to  re-convey  the  negro  to 
Mrs.  Burts.  So  far  as  words  go,  there  is  no  more  promise  to  pay 
that  sum,  thau  there  is  a  promise  on  the  plaintiff's  part  (who  also 
signed  the  instrument)  to  re-pay  the  $565,  upon  the  re-payment  of 
which  the  re-conveyance  to  Mrs.  B.  was  to  be  made.  And,  upon 
the  trial,  when  the  bill  of  sale  was  produced,  it  was  very  clear  that 
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the  writiDg  sued  on  was  not  intended  as  an  obligation  to  pay  the 
§1,200,  for,  in  the  bill  of  sale,  the  terms  and  times  of  payment  were 
specified.  The  head-notes  are  as  unsatisfactory  as  the  opinion,  but  it 
would  puzzle  a  Philadelphia  lawyer  to  better  them  much. 

Brandon  vs.  Diggs,  p.  472,  and  Crouch  vs.  Mullinix,  p.  478,  are 
cases  of  writs  of  error  coram  nobis.  The  result  reached  in  each  is 
correct,  but  without  tending  to  give  us  much  light  upon  a  subject 
of  no  little  difficulty,  namely,  the  province  of  such  a  w^rit,  and 
the  mode  of  procedure  under  it.  In  the  first  of  these  cases,  the  ori- 
ginal suit  was  upon  a  note  signed  G.  M.,  or  T.  M.  Branda,  (for  the 
initials  are  given  both  ways  in  the  report.)  The  writ  was  issued 
and  the  judgment  taken  against  T.  M.  Brannon.  But  the  writ  was 
8er\'ed  upon  T.  M.  Brandon,  by  whom  the  petition  for  writ  of  error 
was  filed.  The  suit  was  brought  in  1861,  but  the  judgment  was 
taken  in  1865  at  the  re-organization  of  the  courts  after  the  war,  and 
by  default.  The  grouud  upon  which  the  petitioner  bases  his  claim 
for  the  writ  is,  that  he  and  his  lawyer,  at  the  first  term  after  the 
service  of  the  writ  in  1861,  and  again  at  the  court  in  1865,  at  which 
the  judgment  was  taken,  searched  the  clerk^s  office  and  could  find 
no  declaration  filed.  The  errors  of  fact  alleged  in  the  petition  why 
the  judgment  should  have  been  different,  are  that  the  note  was 
signed  by  one  Branda,  and  was  not  executed  by  the  petitioner  or  his 
agent,  and  is  not  his  act  and  deed.  No  motion  to  dismiss  this  peti- 
tion appears  to  have  been  made.  Upon  the  filing  of  this  petition, 
an  order  was  entered  on  the  Minutes,  reciting  that  in  the  opinion  of 
the  court,  it  showed  a  state  of  facta  authorizing  the  writ  of  error 
coram  nobis,  and  ordering  that  the  judgment  by  default  be  set  aside, 
"and  said  cause  is  re-instated  on  the  docket  in  the  same  plight  and 
condition  it  was  before  the  final  judgment  by  default  was  entered, 
and  that  a  writ  of  error  coram  nobis  issue."  The  petitioner,  there- 
upon, assigned,  as  errors  of  fact,  all  the  matters  of  the  petition,  both 
those  matters  whish  constituted  his  claim  for  the  writ,  and  those 
which  made  the  former  judgment  erroneous,  one  of  the  latter  being, 
as  we  have  seen,  "that  the  note  sued  on  was  not  made  by  the  peti- 
tioner." To  these  assignments  of  error  a  demurrer  was  filed,  which, 
of  course,  admitted  the  truth  of  the  errors,  and  yet  the  demurrer  was 
sustained  by  the  court  below,  and  the  judgment  affirmed  by  the 
Supreme  Court,  the  latter  court  saying :  ''We  affirm  the  judgment 
by  default,  and  also  the  judgment  allowing  the  demurrer  to  the 
assignment  of  errors."     It  is  not  easy  to  see  how  this  conclusion  was 
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reached  upon  the  record  in  the  shape  it  was,  unless  the  demurrer  went 
back  to  the  first  defect,  which  was  undoubtedly  in  the  petition. 
The  decision  of  the  court  is  put  upon  the  ground  that  there  was 
negligence  in  not  pleading  the  errors  assigned,  namely,  misnomer 
and  non  est  factum,  to  the  original  action,  and  that  a  proper  case  for 
a  reversal  of  the  judgment  on  a  writ  of  error  coram  nobis  (more 
accurately  for  obtaining  the  writ)  was  not  made,  and,  tlierefore,  Vi» 
we  understand  it,  that  the  petition  was  defective.  But  the  difficuhy 
is  to  see  how  the  defect,  which  was  in  that  part  of  the  petition  which 
set  forth  the  grounds  upon  which  the  petitioner  claimed  a  right  to 
the  writ,  could  be  reached,  upon  a  demurrer  to  the  errors  assigned, 
without  any  motion  to  dismiss  the  petition,  or  objection  to  awarding 
the  writ,  or  to  the  writ  when  awarded. 

The  order  of  the  Circuit  Judge,  beyond  awarding  the  writ  of  error, 
was  clearly  wrong,  for,  in  theory,  at  least,  the  writ  is  a  new  suit,  the 
judgment  upon  which,  if  in  favor  of  the  plaintiff  in  error,  is  that 
the  former  judgment  be  not  reversed,  but  revoked. 

The  Supreme  Court  say  in  this  case  :  "The  cause  is  here  by  writ 
of  error,  and,  therefore,  the  whole  record  is  before  us  for  review/' 
Does  that  mean  the  record  of  the  original  suit,  as  well  as  the  new 
suit?  And  how  does  that  accord  with  the  ruling  in  Patterson  vs, 
Arnold,  4  Cold.,  364  ?     Or  with  the  theory  of  a  new  suit? 

In  the  case  of  Crouch  vs.  Midlinix,  p.  478,  there  was  a  motion  to 
dismiss  the  petition,  which  was  sustained  by  the  court  below^,  but 
properly  overruled  by  the  Supreme  Court.  The  learned  Judge,  who 
delivers  the  opinion,  correctly  holds  that  one  of  the  grounds  stated 
in  the  petition,  why  the  petitioner  should  be  entitled  to  the  writ, 
namely,  that  the  petitioner  had  no  notice  of  the  taking  of  the 
judgment,  or  the  purpose  to  take  it,  was  sufficient  to  sustain  the 
application,  but  adds  that  this  ground  or  allegation  was  "a  fact  to  be 
enquired  of  by  the  jury."  That  is  to  say,  the  ground  or  reason  why 
a  party  is  allowed  the  writ,  is  one  of  the  errors  of  fact  to  be  assigned 
and  determined  upon  the  issues  made  up  after  the  writ  is  awarded. 
This  is  in  accord,  it  will  be  noticed,  with  the  practice  in  the  preced- 
ing case,  but  difficult  to  reconcile  with  the  theory  of  the  w  rit  as 
settled  by  the  books. 

At  common  law,  which  knew  nothing  of  taking  judgment  by 
motion  without  notice,  the  writ  of  error  coram  nobis  was  of  very  lim- 
ited application.  It  is  defined  to  be  an  original  writ,  issuing  out  of 
Chancery,  and  is  in  the  nature  of  a  commission  to  the  judges  in  the 


HeiskdVs  Reports,  Vob,  One  and  Two.  461 

same  court  in  which  the  judgment  complained  of  was  rendered,  by 
which  they  were  authorized  to  examine  the  record  upon  which  judg- 
ment was  given;  and  upon  such  examination  to  affirm  or  reverse  the 
same  according  to  law:  Tidd's  Pr.,  1134.  Although  the  writ  was 
debUo  juBlitiae^  it  might  always  be  resisted  by  showing  that  the  party 
suing  it  out  ought  not  to  have  the  benefits  of  it,  as,  for  example,  that 
the  party  had  agreed  not  to  bring  a  writ  of  error :  Id,  The  error 
must  be  one  of  fact  which  Avas  not  before  the  court  when  the  judg- 
ment was  rendered,  and  must  be  such  that  the  court  would  not  have 
rendered  the  judgment  had  it  been  known :  1  Sw.,  341.  The  usual 
errors  mentioned  in  the  books  are,  that  the  defendant  in  the  original 
snit,  being  under  age,  appeared  by  attorney;  that  a /ewe  plaintiff  or 
defendant  was  under  coverture  at  the  time  of  commencing  the  action; 
or  that  the  plaintiff  or  defendant  died  before  verdict  or  interlocutory 
judgment.  And  the  better  opinion  seems  to  be  that  the  effect  of  a 
revocation  for  such  errors  in  fact  only  avoided  the  proceedings  com- 
plained of,  leaving  prior  proceedings  in  full  force,  and  the  plaintiff 
might  continue  the  action  without  being  obliged  to  commence  de 
«oco.  Dewiti  vs.  Post,  11  J.,  460;  Arnold  vs.  Sonfordy  15  J.,  534. 

The  errors  must  not  appear  on  the  face  of  the  record,  for  the  rem- 
edy in  that  case  was  in  a  revising  court;  the  plaintiff  could  not 
assign  several  errors  in  fact:  Com.  Dig.  Pleader,  3  B.,  15;  nor  any 
matter  contrary  to  the  record,  nor  a  thing  whereof  he  might  have 
had  advantage  by  plea:  Id.,  3  B.,  16;  Bouv.  Inst.,  §  3349. 

In  this  State,  it  was  at  an  early  day  decided  that  the  benefits  of 
this  writ  might  be  extended  to  cases  where  judgment  was  taken 
against  a  party  without  notice,  so  that  he  had  no  opportunity  to 
luake  defense.  This  was  a  misapplication  of  the  writ,  and  led  to 
many  anomalies.  At  common  law,  the  writ  was  debito  Jusiiiiae;  in 
this  State,  the  application  had  to  be  sustained  by  good  cause  shown. 
At  common  law  only  one  error  of  fact  could  be  assigned ;  in  this 
State,  the  same  defenses  might  be  made  as  to  the  original  action. 
At  common  law,  nothing  could  be  alleged  for  error  which  the  party 
might  have  had  the  advantage  of  by  plea,  whereas,  in  this  State,  the 
very  object  of  the  writ  was  to  give  opportunity  for  precisely  such 
defenses.  At  common  law,  the  judgment  only  revoked  the  former 
proceedings  to  the  extent  of  the  error.  In  this  State,  the  case  is,  in 
effect,  retried,  and  the  judgment  is,  of  course,  final. 

The  truth  is,  the  common  law  writ  most  applicable  to  the  class  of 
cases  in  question,  was  the  writ  of  audita  querela.      "This  writ  lies 
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where  the  matter  of  defense  arose  before  judgment,  and  the  defend- 
ant had  no  opportunity  to  plead  it  for  want  of  notice,  or  having 
notice,  was  deprived  of  the  opportunity  by  the  fraud  or  collusion  of 
the  other  party.  In  these,  and  the  like  cases,  where  the  defendant 
is  entitled  to  a  discharge,  and  if  he  could  have  pleaded  such  matter 
either  at  the  beginning  of  the  suit  or  puis  darrein  continuance,  the 
judgment  would  have  been  rendered  on  the  other  side,  an  audita 
querela  lies  to  give  him  that  relief  to  which  in  equity  the  complain- 
ing party  is  entitled:"  Bouv.  Inst.,  §  3317;  Johnson  vs.  Harvey, i 
Mass.,  4^5;  8mock  vs.  Dade,  5  Rand.,  639;  Wendell  vs,  Eden,  2 
John.  Cases,  258. 

But  our  courts  preferred  to  hold  that  the  writ  of  audita  querela 
was  obsolete,  and  to  transfer  some  of  its  functions  to  the  writ  of 
certiorari,  some  to  the  Chancery  Court,  and  some  to  the  writ  of  error 
coram  nobis.  And  the  practice  in  the  latter  class  of  cases  was,  if 
execution  had  issued  to  supersede  it  by  petition,  and,  at  the  next 
term,  in  open  court,  after  notice,  to  move  for  the  writ  of  error.  If 
not  resisted,  it  was  granted,  of  course.  If  resisted,  the  court  deter- 
mined whether  the  party  was  entitled  to  it ;  and,  if  allowed,  snch 
party  assigned  as  errors  the  defenses  which  he  could  have  made  by 
plea,  had  he  been  notified  in  the  first  instance :  Wynn  vs.  Oovemor, 
1  Y.,  150;  Ooodwin  vs.  Saunders,  9  Y.,  91;  Merritt  vs.  Parks,  6  H., 
332;  Bigelow  vs.  Miss,  Cen.  &  Tenn.  B.  B.  Co.,  2  Head.,  625. 

The  Code  changed  this  practice  so  far  as  to  authorize  the  party  to 
apply  for  the  writ  to  the  judge  of  the  court  in  which  the  judgment 
was  rendered,  at  chambers,  at  the  same  time  that  he  sought  the 
supersedeas.  But,  if  the  writ  be  granted,  the  opposite  party  would 
be  entitled,  at  the  next  tenn  after  notice  of  the  gi*axit  of  the  writ,  to 
move  to  dismiss  it,  precisely  as  he  would  have  been  entitled  to  resist 
the  application  in  open  court,  and  to  quash  the  supersedeas  which 
might  have  been  obtained.  The  court  must  determine  whether  suffi- 
cient cause  is  shown  for  the  writ,  as  it  does  whether  sufficient 
cause  is  stated  in  a  petition  for  a  certiorari  to  bring  up  a  case  from  a 
lower  to  a  higher  court.  This  is  a  preliminary  question  usually 
raised  by  motion  to  dismiss,  and  is  acted  upon  by  the  court  before 
the  plaintiff  is  permitted  to  assign  errors.  This  is  the  conclusion  of 
Judge  Caruthers  in  his  History  of  a  Law  Suit,  §  544;  of  Mr.  Hicks 
in  his  Manual  of  Chancery  Practice,  §  333;  and  is  suggested  by  the 
court  in  Crawford  vs.  Williams,  1  Sw.,  343.  It  is  also  sustained  by 
the  course  pursued  before  the  Code,  in  Bigelow  vs.  Mm.  Cent,  i 
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Tenn,  R,  R.  Co,,  2  Head.,  625,  where  it  is  said  that  "the  Circuit 
Court  sustained  a  demurrer  to  the  petition  or  rejected  the  appUcaiion/' 
and  the  judgment  was  affirmed.  The  errors  of  law  to  be  assigned 
and  tried  by  court  or  jury,  as  the  case  may  be,  are  the  defenses 
which  the  party  has  to  the  original  suit,  and  the  verdict  and  judg- 
ment are,  in  such  cases,  as  conchisive  as  they  would  have  been  had 
the  issues  been  made  up  and  tried  before  the  judgment  sought  to  be 
revoked. 

The  Revisers  of  the  Code  intended  to  embody  the  law  as  it 
then  stood  in  the  provisions  under  the  head  of  writ  of  error  coram 
nobis,  with  the  single  exception  that  the  application  might  be  made 
at  chambers  as  well  as  in  open  court.  The  original  draft  of  section 
3116  of  the  Code,  now  before  us,  was  in  these  words: 

"The  relief  embraced  in  this  article  is  confined  to  errors  of  fact, 
occurring  in  proceedings,  which  the  person  seeking  relief  has  had  no 
previous  opportunity  of  correcting,  or  which  he  was  prevented  by  dis- 
ability from  showing  or  correcting,  or  which  he  was  prevented  from 
showing  by  surprise,  accident,  mistake,  or  fraud,  without  fault  on  his 
part." 

It  will  be  noticed  that  "errors  of  fact"  are  the  subject  of  the  sec- 
tion thus  worded,  and  control  all  the  following  clauses.  But  either 
in  the  legislative  committee  or  in  the  Legislature,  the  section  became 
transmogrified  as  it  now  stands  in  the  Code,  thus: 

"The  relief  embraced  in  this  article  is  confined  to  errors  of  fact 
occurring  in  proceedings  of  which  the  person  sv^eking  relief  has  had 
no  notice,  or  which  he  was  prevented  by  disability  from  showing  or 
correcting,  or  in  which  he  was  prevented  from  making  defese  by 
surprise,  accident,  mistake,  or  fraud,  without  fault  on  his  part." 

By  this  change,  the  first  and  last  clauses  refer  to  and  are  controlled 
by  the  word  "proceedings,"  while  the  intermediate  clause,  to  make 
any  sense  at  all,  goes  back  to  the  words  "errors  of  fact."  The  sec- 
tion reads  very  like  nonsense,  and  goes  far  to  excuse  the  con- 
fusion of  bar  and  bench  upon  the  subjects  of  writs  of  error  coram 
nobis. 

In  Hunt  vs.  McClawihan,  page  503,  is  a  full  and  satisfactory  dis- 
cussion of  the  lawyer's  lien  on  the  property  recovered  or  protected 
by  his  services,  and  the  mode  of  enforcing  the  lien. 

The  the  third  head  note  to  Meek  vs.  Maihis,  page  534,  is,  "Ap- 
pellee can  not  assign  errors."  In  Susong  vs.  WiUiams,  p.  625,  the 
fifth  head  note  is,  "Appeal  has  no  effect  as  to  party  not  appealing." 
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This  seems  clear  enough.  But  in  Hudson  vs.  King,  2  Heis.,  561, 
upon  a  bill  filed  by  an  executor  against  the  heirs  and  devisees  to  en- 
force the  specific  execution  of  the  sales  of  the  property  of  the  estate 
bought  by  the  defendants,  and  a  decree  for  specific  performance,  it 
was  held  that  an  appeal  by  two  alone  of  several  defendants  opened 
the  whole  case,  and  relief  was  granted  to  those  who  did  not  appeal. 
In  Frazier  vs.  Tubb,  2  Heisk.,  662,  where  the  bill  was  by  a  vendee 
against  two  executors,  his  vendors,  for  the  recovery  of  the  purchase 
money  for  part  of  the  land  sold  but  not  conveyed,  and  to  which  the 
executors  had  no  title,  and  decree  against  one  executor  alone,  who 
appeals  from  so  much  of  the  decree  as  releases  his  co-executor,  the 
decree  was  reversed  to  that  extent  in  favor  of  the  complainant,  who 
did  not  appeal.  And,  lastly,  in  Wood  vs.  Cooper,  2  Heisk.,  441, 
455,  where  the  bill  was  filed  against  the  defendant  as  agent  for  the 
complainant  for  an  account,  and  a  decree  was  rendered  settling  the 
rights  of  the  parties,  and  denying  to  the  defendant  the  right  to 
recover  any  compensation  for  his  services,  from  which  decree,  accord- 
ing to  the  Reporter,  on  page  442,  the  complainant  ''prosecuted  a 
writ  of  error;"  but  according  to  the  learned  Judge  who  delivers  the 
opinion,  page  455,  ^'prayed  a  broad  appeal;"  it  was  held  that  the 
entire  cause  was  brought  up,  and  the  decree  was  reversed  in  favor  of 
the  appellee  to  the  extent  of  compensation  for  his  services.  And  see, 
also,  Brevard  \Q.  Summar,  2  Heisk.,  97.  We  await  further  dcvel- 
opements. 

In  Meek  vs.  Mathis,  p.  534,  AhhoU  vs.  Fagg,  p.  742,  and  J3ar- 
rison  vs.  Farnsworth,  p.  751,  it  is  held,  in  substance,  that  an  appeal 
in  error  in  a  Chancery  case  is  not  demandable  as  a  matter  of  right 
until  there  is  a  final  judgment  or  decree  upon  the  account,  sale,  or 
partition  ordered.  Upon  this  subject  it  may  be  well  for  the  court  to 
consult  the  rulings  of  the  Supreme  Court  of  the  United  States  where 
the  same  doctrine  was  laid  down,  until  it  was  found  to  work  such 
intolerable  mischief,  that  it  has  now  been  settled  that  a  decree  may 
be  final  so  as  to  entitle  a  party  to  his  appeal  as  matter  of  right, 
"although  it  may  be  necessary  for  a  further  decree  to  adjust  the 
account  between  the  parties:"  Thompson  vs.  Dean,  7  Wall.,  342; 
Railroad  Co.  vs.  Bradley,  Id.,  575; .  Forgay  vs.  Conrad,  6  How., 
204. 

In  McMillan  vs.  McClung,  p.  655,  we  have  a  very  able  and  satis- 
factory opinion  from  the  Chief  Justice  upon  a  question  which  has 
agitated  the  bar  of  the  State  since  the  case  of  Saiterjield  vs.  3hiys, 
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11  Hum.,  58.  The  learned  Judge  very  correctly  says,  p.  661:  "The 
distinction  between  the  cases  of  Satterjiekl  vs.  3Iay8  and  Bridgewatcr 
vs.  Gordon,  2  Sn.,  5,  is  by  no  means  clear  and  palpable;  but  as  we 
understand  the  principles  on  which  they  respectively  rest,  they  are 
not  in  conflict"  This  is  undoubtedly  true,  and  the  real  difficulty  is 
not  in  the  principle  of  the  decision  of  Satterfi/dd  vs.  Maya,  but  in 
the  application  of  the  principle  to  the  particular  devise  under  con- 
sideration. It  may  not  be  uninstructive  to  see  how  the  mistake 
originated,  and  how  much  litigation  has  been  occasioned  by  the  un- 
willingness of  the  court  to  correct  it  at  once,  as  soon  as  pointed  out. 
The  devise  in  question  was  in  these  words :  *'i  lend  to  my  daughter, 
Betty  Mayes,  one  negro  girl,  named  Lettice,  during  her  natural  life; 
and  after  her  death,  she  and  her  increase  to  be  equally  divided 
between  her  daughters."  At  the  date  of  the  will,  Mrs.  Mayes  was 
2ifeme  covert,  and,  no  doubt,  although  the  fact  can  only  be  gathered 
by  implication,  with  five  children,  all  daughters,  then  living.  If 
she  had  had  sons,  as  well  as  daughters,  the  bequest  would,  no 
doubt,  have  been  for  life,  and  after  her  death  to  her  children, 
and  the  decision  of  the  court  is,  if  correct,  applicable  to  such  a 
bequest,  as  well  as  the  exact  bequest  in  question.  The  court  say: 
"The  rule  is  well  settled  that,  when  a  bequest  is  made  to  a  class 
of  persons,  subject  to  fluctuations  by  increase  or  diminution  of 
its  numbers  in  consequence  of  future  births  and  deaths;  and  the 
time  of  payment  or  distribution  of  the  fund  is  fixed  at  a  subse- 
quent period,  or  on  the  happening  of  a  future  event,  the  entire 
interest  vests  in  such  persons  only  as  at  that  time  fall  within  the 
description  of  persons  constituting  such  class.  As  if  property  be 
given  simply  to  the  children,  or  to  the  brothers  or  sisters  of  A., 
ecjually  to  be  divided  between  them,  the  entire  subject  of  gift 
will  vest  in  any  one  child,  brother  or  sister,  or  any  larger  num- 
ber of  these  objects,  surviving  at  the  period  of  distribution,  with- 
out regard  to  previous  deaths.  Members  of  the  class  antecedent- 
ly dying  are  not  actual  objects  of  the  gift."  Citing,  Jarman  on 
Wills,  vol.  1,  295,  296,  and  1  Kop.  Leg.,  7J,  and  authorities  re- 
ferred to. 

When  we  turn  to  Jarman  on  Wills,  at  the  place  cited,  we  find 
that  he  is  treating  of  the  doctrine  of  lapse  of  legacies,  and,  after 
showing  that  in  the  case  of  a  bequest  to  several  as  joint  tenants  no 
lapse  can  occur  unless  all  die,  because  joint  tenants  take  per  my  et 
tovU,  while  if  the  legatees  had  been  tenants  in  common  the  failure  of 
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the  gift  as  to  one  or  more,  by  lapse,  would  not  entitle  the  survivor 
to  the  whole,  he  adds:  "Where,  however,  the  devise  or  bequest 
embraces  a  fluctuating  class  of  persons,  who,  by  the  rules  of  construc- 
tion, are  to  be  ascertained  at  the  death  of  the  testator,  or  at  a  subse- 
quent period,  the  decease  of  any  of  such  persons  during  the  testuior^s 
life  will  occasion  no  lapse  or  hiatus  in  the  disposition,  even  though 
the  devisees  or  legatees  are  made  tenants  in  common,  since  members 
of  the  class  antecedently  dying  are  not  actual  objects  of  gift.  Thus, 
if  property  be  given  simply  to  the  children  or  to  the  brothers  or  sis- 
ters of  A.,  equally  to  be  divided  between  them,  the  entire  subject  of 
gift  will  vest  in  any  one  child,  brother,  or  sister,  or  any  larger  num- 
ber of  these  objects,  surmving  the  testcUor,  without  regard  to  previous 
deaths."  The  author  is  not  treating  of  the  vesting  of  legacies,  which, 
as  a  general  rule,  takes  place  at  the  death  of  the  testator,  and  such 
vesting  is  always  favored  in  law ;  but  of  the  lapse  of  legacies  by  the 
death  of  legatees  in  the  life-time  of  the  testator, — a  question  entirely 
foreign  to  that  before  the  court. 

So,  when  we  turn  to  1  Rop.  Leg.,  71,  we  find  he  is  treating  of 
instances  where  a  testator,  by  using  the  words  "children"  and  "issue" 
indiscriminately,  shows  his  intention  to  use  the  former  term,  in  the 
sense  of  "issue,"  so  as  to  entitle  grandchildren  to  take  under  it,  and 
where,  on  the  other  hand,  the  terms  of  the  bequest  were  such  as  to 
exclude  grandchildren.  The  subject  under  consideration  is,  there- 
fore, the  description  of  legatees,  not  the  vesting  of  legacies. 

The  learned  judge  also  refers  to  7  Yer.,  606.  But  in  that  case  the 
clause  of  the  will  in  dispute  was  held  to  provide  expressly  for  the 
contingency  of  any  child  dying  before  coming  of  age  or  marrying,  by 
giving  the  property  to  the  surviving  children.  And  the  argument 
of  counsel  and  the  opinion  of  the  court  concede  that,  but  for  this  ex- 
press provision,  the  children  took  a  vested  interest  in  the  property 
devised  and  bequeathed,  and,  upon  the  death  of  any  one  of  them  with- 
out issue  surviving,  his  or  her  share  would  go,  not  under  the  will, 
but  under  the  statutes  of  descents  and  distributions. 

The  only  question  really  involved  in  the  construction  of  the  will 
in  the  Satterfield  case  was,  whether  the  daughters  took  a  vested  in- 
terest at  the  death  of  the  testator,  and  this,  whether  the  devise  would 
open  to  let  in  after-born  children  or  not ;  for,  if  they  did,  it  is  clear 
that  there  was  nothing  in  the  will  to  divest  that  interest.  The  nile 
is  settled  by  the  Supreme  Court  of  Tennessee,  and  of  all  other  courts, 
that  an  interest  once  vested  is  never  divested,  except  by  some  positive 
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provision  of  the  will,  and  the  actual  happening  of  the  contingency  of 
thai  provisum:  Alston  vs.  Davis,  2  Head.,  266,  and  English  cases 
cited  on  page  269;  Petty  vs.  Meore,  5  Sn.,  127;  Hays  vs.  Collier ,  2 
Sd.,  585. 

That  a  devise  to  A.  for  life,  and  after  her  death  to  her  children, 
creates  a  vest^  remainder  in  the  children  of  the  devisee  for  life  liv- 
ing at  the  death  of  the  testator,  subject  to  open  and  let  in  after-born 
children  pending  the  life  estate;  or,  if  there  are  no  children  of  A. 
living  at  the  testator's  death,  creates  an  executory  devise  in  favor  of 
such  children,  which  vests  as  they  come  into  existence,  is  one  of 
those  elementary  propositions  that  it  is  marvelous  should  be  forgot- 
ten even  for  a  moment:  1  Jar.  Wills,  726;  2  Id.,  76.  Such  lan- 
guage is  the  least  equivocal  of  all  possible  language,  and  admits  of 
no  argument  and  no  doubt.  And  under  1784,  22,  6,  (Code  2010,) 
the  children  would  take  as  tenants  in  common.  A  will,  according  to 
the  obvious  intention  of  every  man,  where  the  contrary  is  not  clearly 
expressed,  speaks  as  of  his  death,  and  acts  upon  the  title  of  the  prop- 
erty devised  at  once,  the  possession  and  enjoyment  passing  directly 
to  the  first  takerd,  and  ultimately  to  those  in  remainder. 

The  whole  subject  was  ably  re-argued  in  the  case  of  Brdgewater 
V6.  Gordon,  2  Sn.,  5.,  in  which  the  conclusions  of  the  court  are  un- 
exceptionable :  "It  seems  to  us  that  the  principles  (of  the  decisions 
in  SaUerfield  vs.  Mays,  11  H.,  58,  and  Woniack  vs.  Smith,  11  H., 
478,)  only  apply  in  the  case  of  an  aggregate  fund  given  to  a  class  of 
persons  as  an  unit,  who  take  s.  joint  interest  in  the  fund.  But  where 
an  estate  is  given  to  A.  for  life,  with  a  several  and  vested  interest  in 
remainder  in  her  children,  each  of  the  children  has  a  transmissible 
interest;  and  upon  his  death  during  the  continuance  of  the  life  estate, 
such  interest  will  go  to  his  heir  or  representative,  according  as  the 
estate  is  real  or  personal:  unless,  indeed,  there  be  words  of  survivorship 
which  shows  the  intention  to  be  (hat  the  children  living  ai  the  death  of 
the  tenant  for  life,  shall  take  the  entire  estate.^' 

The  principles  thus  enunciated  were  recognized  in  Harris  vs.  Al- 
derson,  4  Sn.,  250,  nor  are  we  aware  of  any  decision  to  the  contrary. 
And  see  9  Leigh,  79,  and  Poor  vs.  Qynsidine,  6  Wall.,  458,  475. 

It  is  clear,  therefore,  that  the  principles  recognized  by  our  courts 
upon  the  subject  under  consideration  are  correct,  and  the  only  diffi- 
culty grows  out  of  a  misapplication  of  a  correct  principle  in  the  Sat- 
terfield  case  The  remedy  would  be  simply  to  say  so,  but  that  would 
be  to  acknowledge  an  error,  which  no  one  likes  to  do  even  if  the 
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consequence  be,  as  we  have  seen  in  the  case  of  ancillary  attachments, 
hopeless  confusion,  and,  as  in  this  class  of  cases,  endless  litigation. 

If  the  case  of  Rucker  vs.  liuclc^r,  p.  726,  is  a  case  where  the  pro- 
ceedings attacked  were  brought  up  directly  for  revision,  then  the  de- 
cision is  clearly  right.  If,  on  the  other  hand,  the  proceedings  were 
attacked  collaterally,  the  decision  is  most  clearly  wrong;  not,  per- 
haps, in  the  main  conclusion,  but  in  the  train  of  reasoning  pursuetl, 
every  irregularity  being  treated  as  fatal.  In  this  last  view,  that  is  of 
a  collateral  attack,  the  only  question  before  the  court  was,  did  the 
County  Court  have  jurisdiction?  If  it  had,  the  irregularities,  no 
matter  how  great,  would  not  affect  the  title  of  a  third  person  pur- 
chaser under  it,  as  we  have  already  seen.  The  opinion,  moreover, 
confounds  judgments  by  motion  on  notes  taken  in  a  cause,  with 
judgments  by  motion  as  a  separate  proceeding,  and  requires  the  for- 
mer to  have  all  the  particularity  of  the  latter. 

If  we  consider  the  remarks,  in  the  first  case  in  2  Heisk.,  on  the 
subject  of  pleading,  as  those  of  the  court,  we  have  a  rich  commentary 
upon  them  in  the  ruling  upon  the  plea  in  McLean  vs.  Houston,  2 
H'eisk.,  37.  It  is  hardly  fair  to  throw  the  blame  of  such  rulings 
upon  the  Code. 

And  this  reminds  us  of  another  point  of  pleading,  in  CaldweU  vs. 
Richmond,  1  Heisk.,  468.  The  plea  offered  in  that  case  was  simply 
a  new  pica  of  old  matter,  not  of  new  matter  which  had  happened 
since  the  last  continuance.  Yet  the  court  pronounce  it  a  plea  puis 
darrein  continuance  beyond  all  question,  and  the  cause  was  reversed 
because  the  plea  was  admitted  without  being  sworn  to.  Perhaps 
this  was  the  fault  of  the  Code,  also? 

The  good  old  rule  of  shifting  our  delinquencies  from  ourselves  on 
to  a  scapegoat,  has  by  no  means  died  out.  It  is  still  resorted  to  all 
over  the  world,  in  all  vocations,  our  own  learned  profession  being  by 
no  means  the  least  prominent  in  adhering  to  it.  The  Code  has  been 
made  to  bear  a  full  share  of  the  shortcomings  of  others,  as  well  as  its 
own,  and  especially  in  the  matter  of  pleading.  It  is  notorious  to 
every  lawyer  older  than  the  Code,  that  special  pleading,  as  a  science, 
had  been  dying  away  for  years,  and  had,  at  the  adoption  of  that  com- 
pilation, practically  ceased  to  exist.  There  were  not,  at  the  time,  ten 
lawyers  of  the  rising  generation  in  the  whole  State  who  had  mastered 
it,  and  with  them  it  was  a  useless  weapon  for  want  of  foemen  worthy 
of  their  steel.  With  a  bench  and  bar  thoroughly  educated  in  it  by 
years  of  careful  study,  it  answered  the  purposes  intended  reasonably 
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well,  although  in  England,  its  mother  country,  it  had  been  greatly 
changed  by  the  famous  Hillary  rules.  Those  Who  had  studied  it 
knew  very  well  it  was  not  the  perfect  science  it  was  supposed  to  be 
by  the  ignorant,  but  full  of  anomalies,  and  bristling  with  sharp  points, 
dangerous  to  the  unwary,  and  capable  of  being  perverted  by  the  skill- 
fill  to  purposes  of  injustice.  With  a  bar  and  a  bench  constituted  as 
ours  were,  the  science  was  worthless  for  the  ends  had  in  view.  Even 
the  inducement  to  master  its  details  for  the  advantages  to  be  gained 
thereby  was  virtually  done  away  with  by  the  liberal  legislation,  and 
liberal  practice  of  the  courts  in  allowing  amendments.  The  result 
was,  that  special  pleading  had  practically  ceased  to  be  used  in  its 
common  law  forms  in  this  State.  By  common  consent,  pleadings  in 
short  as  they  were  called,  for  example,  "non  assumpsit,"  "nil  debet," 
"payment,"  &c.,  were  adopted  by  the  profession,  and  the  courts  were 
compelled,  after  vainly  attempting  to  resist  the  tide,  to  acquiesce: 
Corn  vs.  Brazelton,  2  Sneed,  273.  For  our  own  part,  we  never  could 
see  any  objection  to  this  practice,  if  recognized  by  the  parties  by  go- 
ing to  trial  on  such  pleadings.  They  were  as  intelligible  to  the  court 
and  counsel  (and  far  more  so  to  the  jury)  as  if  written  out  with  all 
the  circumlocution  of  red  tape,  and  all  the  verbiage  which  had  ceased 
to  be  of  any  value  when  no  longer  charged  for  by  the  hundred  words. 
It  always  struck  us  that  to  reverse  a  case  because  the  pleadings  were 
in  short,  or  because  there  was  no  formal  issue  joined,  or  because  the 
verdict  of  the  jury  as  entered  by  the  clerk  was  not  fully  responsive  to 
the  issues,  when  no  exception  was  taken  by  the  parties  interested  at 
the  time,  was  the  veriest  anachronism.  It  was  an  exhibition  by  the 
courts,  on  a  small  scale,  of  that  clinging  to  the  useless  and  even  ab- 
surd relics  of  the  past,  contrary  to  the  fundamental  maxim  of  cessante 
ratiom  ceamt  et  ipsa  lex,  which  kept  alive  the  trial  by  single  combat 
as  part  of  the  common  law  of  England  until  within  the  memory  of 
the  present  generation,  and  with  us  still  clogs  the  administration  of 
the  criminal  laws  by  making  objections  of  form  fatal,  although  the 
Code  has,  by  the  broadest  legislation,  expressly  provided  for  the  con- 
trary.^ 

'Under  the  cruel  criminal  laws  of  England,  the  common  humanity  of  our  nature 
induced  the  judges  and  juries  to  require  the  utmost  strictness  even  in  the  forms  of 
criminal  proceedings.  In  this  State,  although  the  severity  of  the  criminal  code  had  long 
since  Wn  done  away  with,  the  courts  persistently  adhered  to  the  old  rulings.  The 
pettiest  departure  from  the  usual  forms  was  sufficient,  although  not  objected  to  in  the 
court  below,  to  procure  a  new  trial.  The  consequence  was,  under  our  system  of  ro- 
tation in  office,  with  new  clerks  elected  to  office  every  year  or  two,  by  reason  of  their 


470  HeiakelPa  Reports,  Vols,  One  and  Two, 

The  object  of  the  Revisers  of  the  Code,  in  the  provisions  relaUng 
to  pleadings  at  law,  was,  to  supply,  if  possible,  a  practical  system  in 
place  of  one  rapidly  becoming  if  not  then  actually  obsolete.  They 
undertook  to  sweep  away  useless  forms,  and  to  retain  the  substance 
of  pleading  in  the  shape  in  which  the  practice  of  the  profession  seemed 
to  indicate  that  it  would  be  acceptable.  The  forms  were  reduced  to 
the  smallest  compass  consistent  with  perspicuity,  without  affecting  the 
substance.  Parties  were  permitted  to  plead  in  due  order,  in  strict 
accordance  with  the  common  law,  omitting  useless  verbiage  only, 
until  issue  was  joined  secundum  artem;  or,  to  rely  upon  the  general 

popularity,  and  not  qaalifications  for  the  discharge  of  their  duties,  and  new  district  at- 
torneys usually  young  lawyers,  three-fourths  of  the  convicted  criminals  obtained  new 
trials  for  defects  of  form,  and  either  escaped  altogether,  or  were  only  punished  at  an 
enormous  cost  to  the  honest  tax  payers.  Under  these  circumstances,  the  Code  by  sec- 
tion 5242,  expressly  provided  that  after  a  prisoner  bad  been  tried  on  the  merits  and 
convicted,  he  should  not  be  entitled  to  a  new  trial,  or  arrest  of  judgment,  or  to  a  re- 
versal of  the  judgment,  "for  any  of  the  following  causeSf'^  enumerating  nine  of  the  defect^ 
of  form  which  most  usually  occurred  in  practice,  and  were  moat  frequently  taken  ad- 
vantage of.  But  the  court,  when  it  came  to  construe  this  section,  as  it  did  in  State  n. 
Davidson,  2  Cold.,  184,  chose  to  interpolate  a  word,  and  held  that  it  must  be  construed 
as  though  it  read  "for  any  otj^  of  the  following  causes."  Another  provision  of  the 
Code  intended  to  avoid  a  practical  evil  which  had  been  experienced  in  the  adminis- 
tration of  the  criminal  law  for  offenses  committed  near  the  boundary  line  of  adjoining 
counties,  met  even  a  worse  fate.  The  provision  referred  to  is  embodied  in  section 
4976 :  "When  an  offense  is  committed  on  the  boundary  line  of  two  or  more  counties, 
or  within  a  quarter  of  a  mile  thereof,  the  jurisdiction  is  in  either  county."  In  Arm- 
strong V8.  State,  1  Cold.,  338,  this  was  held  to  be  in  violation  of  the  Constitution  of 
1834,  Art.  I,  Sec.  9,  which  provides  that  the  accused  shall  have  a  right  to  a  Fpeedy 
public  trial  "by  an  impartial  jury  of  the  county  or  district  in  which  the  crime  shall 
have  been  committed."  This  result  was  reached  by  boldly  striking  out  the  word  "Jw- 
trict"  because  it  was,  say  the  court,  "carried  into  the  present  constitution  by  copying 
from  the  old,"  and  "has  nothing  to  operate  upon."  These  decisions  do  not  go  very 
fer  to  convince  us  of  the  injustice  of  the  dictum  of  our  Metropolitan  Chancellor  in  re- 
gard to  judicial  legislation.  The  last  is,  in  fact,  judicial  constitulionising,  if  we  may 
coin  a  word  for  the  nonce. 

Since  writing  the  foregoing,  we  are  notified  through  the  public  newspapeis— no  very 
accurate  source  of  information  we  must  concede — that  the  Supreme  Court  of  the  State 
has  again  been  judicially  legislating,  by  annulling  an  important  act  of  the  law-making 
power.  One  of  the  greatest  evils  of  the  administration  of  the  criminal  laws  lies  in  the 
restrictions  thrown  around  the  qualifications  of  jurors  by  the  decisions  of  the  courts 
by  which  intelligence  has  been  virtually  excluded  from  the  jury  box,  and  the  time 
consumed  in  obtaining  a  jury,  and  the  consequent  expense  to  the  State  and  county 
enormously  increased.  To  remedy  the  evil,  the  Legislature  by  the  Act  of  1871,  ch.  57, 
provided  that  no  citizen,  otherwise  qualified,  shall  be  a(\judged  incompetent  to  act  as 
a  juror  in  a  criminal  case  by  reason  of  having  formed  or  expressed  an  opinion  touch- 
ing the  guilt  or  innocence  of  the  accused,  upon  information  derived  exclusively  from 
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issue,  and  a  statement  of  the  grounds  of  defense,  each  ground  to  be 
stated  separately  with  the  precision  of  a  plea.  Provision  was  care- 
fully made  by  which  the  parties,  or  the  court  itself  mero  motu,  could 
ensure  all  the  requisites  of  substance,  singleness,  and  perspicuity. 
Afterwards,  the  Legislature,  by  the  act  of  1860,  ch.  33,  in  deference 
to  the  wishes  of  those  who  still  entertained,  or  fancied  they  did,  a 
lingering  fondness  for  the  usages  of  the  past,  allowed  parties  the  op- 
tion to  plead  either  under  the  Code  or  under  the  laws  existing  at  the 
adoption  of  the  Code.  Learned  counsel  have  their  choice,  therefore, 
to  plead  "payment"  in  short,  if  not  objected  to,  or  "that  he  paid  the 
debt  before  action  brought^'  under  the  Code;  or,  if  he  prefers  it,  to 
say :  "The  defendant,  by  A.  B.,  his  attorney,  comes  and  defends  the 
wrong  and  injury  in  the  said  several  counts  in  the  said  declaratioir 
mentioned,  and  for  plea  to  the  allegations  therein  made  says  actio 
Tiojij  because  he  says,"  &c.,  according  to  the  most  approved  amplitude 
of  Chitty's  forms.  But  there  is  nothing  in  the  Code  or  in  the  law 
which  permits  him  to  jumble  together  several  distinct  grounds  of  de- 
fense, or  to  encumber  his  plea  with  allegations  not  germane  to  it,  or 
to  string  out  "words  without  knowledge;"  and  if  he  does  encumber 
the  record  in  these  or  other  ways,  it  is  the  fault  of  the  opposite  party 
or  the  court,  or  both,  that  the  plea  is  not  stricken  out.  The  law  is 
as  plain  and  perspicuous  as  language  can  make  it.  It  is  clear,  how- 
ever, that  the  duty  of  supervising  the  pleadings  devolves  upon  the 
court  below,  or  the  parties  while  in  that  court.  If  the  litigants  go  to 
trial  upon  pleadings  defective  in  form,  they  must  abide  the  result. 
The  appellate  court  can  not  interfere  without  running  the  risk  of 
doing  injustice  in  substance,  for  the  sake  of  forms  which  the  parties 
have  themselves  treated  as  of  no  consequence.     And  so  the  Supreme 

any  publighed  account  of  the  facts  of  the  offense,  "unleps  the  writer  of  said  statement 
in  Biiid  article  professed  to  have  been  a  witness  to  the  same  at  the  time  of  their  occur- 
rence, which  must  affirmatively  appear;  and,  providedj  that  said  juror  will  state,  upon 
the  law  and  testimony  on  trial  he  believes  he  can  give  the  accused  a  fair  and  impartial 
Tenlict."  The  Supreme  Court  has,  so  it  is  reported,  declared  this  law  unconstitutional. 
Undoubtedly,  the  conclusions  in  these,  and  other  cases  of  like  character,  have  been 
cached  by  the  learned  judges  by  a  train  of  judicial  reasoning  which  was  convincing 
^0  their  minds;  and,  therefore,  the  court  could  not  conscientiously  decide  otherwise. 
"The  judges  were,  and  are,  upright  men,  without  the  least  motive  to  do  wrong,  acting 
under  the  solemn  sanction  of  an  oath  and  of  official  responsibility.  Such  considera- 
tions weigh  heavily  with  the  intelligent  lawyer  in  critically  reviewing  these  decisions, 
and  make  him  hesitate  to  express  a  doubt  of  their  correctness.  Truth  compels  us  to 
^y,  however,  that  neither  the  conclusions  themselves,  nor  the  reasoning  on  which 
they  are  made  to  rest,  have  been  satisfactory  to  the  profession  in  tliis  State. 
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Court  has  held,  but,  strangely  enough,  with  great  reluctance:  Grant 
vs.  Jennings,  1  Cold.,  53;  Shirley  vs.  Keathy,  4  Cold.,  29,  33;  and 
see  Cornelius  vs.  Merriti,  2  Head.,  99,  where  the  ruling  is  broader. 
We  ourselves  have  a  leaning,  however  unprofessional  it  may  be,  to 
the  popular  notion  that  no  litigant  in  a  civil  cause  should  be  turned 
out  of  court  without  a  hearing  on  the  merits,  and  no  guilty  party  in 
a  criminal  case  discharged  unpunished. 

In  Brevard  vs.  Summars,  p.  97,  Baker  vs.  M.  &  A.  of  McMinntilh, 
p.  117,  and  Mxdlins  vs.  Aiken,  p.  535,  the  court  has  laid  down  some 
salutary  rules  as  to  what  constitutes  a  record,  and  what  papers  can 
be  looked  to  for  any  purpose  as  part  of  the  record  of  a  cause,  although 
found  among  the  papers,  or  copied  into  the  transcript.  The  Bar 
have  heretofore  acted  upon  the  very  loose  idea  that  it  was  the  duty 
of  the  Clerk  to  know  what  papers  were  filed  and  used  on  the  hearing; 
and  that,  being  a  sworn  ofiBcer,  his  action  in  copying  a  paper  into  the 
transcript  was  prima  facie  evidence  that  it  was  a  part  of  the  reconl 

In  the  first  of  the  cases  named  above,  there  is  also  a  very  important 
ruling  as  to  the  effect  of  an  order  of  consolidation  of  several  causes. 
Such  an  order  is  unknown  to  the  English  chancery  practice,  but  of 
frequent  occurrence  with  us,  under  the  impression  that  it  saves  labor 
and  helps  loose  practice  in  one  case  by  a  better  practice  in  some  other 
case  consolidated  with  it.  The  ruling  of  the  Supreme  Court  is,  in 
effect,  that  an  order  of  consolidation  does  not  change  the  rules  of 
pleading  and  practice  in  the  several  cases,  nor  alter  the  rights  of  the 
parties,  which  must  still  turn  upon  the  pleadings,  proof  and  proceed- 
ings in  their  respective  cases. 

The  statement  of  facts  in  Carter  vs.  Lewis,  p.  166,  is  defective  in 
not  distinctly  showing  whether  the  contest  between  Beard  and  Lewis 
was  as  to  the  priority  of  lien  on  the  sixty-five  acres  of  land  sold  by 
Lewis  to  Odom,  or  on  the  residue  of  the  tract  sold  originally  by 
Beard  to  Lewis,  or  upon  the  whole  tract.  In  the  first  of  these  views, 
we  should  be  inclined  to  think  the  Chancellor  was  right,  and  the 
Supreme  Court  wrong.  And  even  upon  the  second  view,  the  case 
is  not  easily  reconciled  with  the  principles  settled  in  Denny  vs,St€aI:ljij 
p.  156.  It  seems,  from  the  Reporter's  second  head  note  to  this  case, 
that  the  sale  of  the  land  made  under  the  decree  of  the  Chancellor 
was  held  to  be  void,  because  the  decree,  which  ordered  the  sale  to  l)e 
without  redemption,  did  not  show  that  the  sale  on  credit  was  alloweil 
on  the  ap])lication  of  the  creditor.  The  learned  Judge,  who  delivers 
the  opinion  of  the  Supreme  Court,  simply  says  on  this  important 


JSeiekelVs  ReporUy  Voh.  One  and  Two,  473 

point:  "The  sale  without  equity  of  redemption  is  not  authorized,  as 
appears  irom  the  decree  itself,  and  is  void."  If  this  means  that  the 
decree  ofsalcy  not  being  in  accordance  with  the  provisions  of  the  Code 
authorizing  land  to  be  sold  free  from  redemption,  will  be  set  aside 
upon  its  being  brought  up  directly,  by  appeal  or  writ  of  error,  for 
revision,  nothing  can  be  said  against  it.  If,  on  the  other  hand,  it 
means  that  a  sale  actually  made  under  a  decree  of  a  court  having 
jarisdiction  of  the  persons  and  the  property,  is  void  for  the  irregu- 
larity suggested  by  the  Reporter  in  his  head  note,  then  the  point  de- 
serves more  serious  consideration  than  is  contained  in  the  brief  phrase 
devoted  to  it  by  the  court.  It  does  not  appear  by  what  parties  the 
appeal  was  taken,  nor  how  the  validity  of  the  sale  was  brought  in 
question.  The  validity  of  the  decree  is  another  matter,  when  brought 
up  directly  for  revision.  The  impression  heretofore  has  been  that 
the  sale  would  in  such  case,  be  good,  but  the  land  would  be  subject 
lo  redemption,  notwithstanding  the  wording  of  the  decree. 

In  Grimes  vs.  Oirand,  p.  298,  it  is  held,  contrary  to  the  common 
law  authorities,  but  properly  enough  we  think,  that  a  deed  to  *'the 
heirs"  of  a  person  living  vests  the  title  in  the  children  of  such  person 
then  in  esse,  to  the  exclusion  of  after-born  children.  Upon  another 
point  the  case  is  not  so  satisfactory.  It  seems  that  there  was  only 
one  child  actually  in  existence,  within  the  meaning  of  the  word 
"heirs"  as  thus  defined,  but  another  was  born  within  three  weeks 
of  the  execution,  of  the  deed,  who  lived  a  few  minutes  and  then  died. 
Afterwards,  several  other  children  were  born  to  the  same  parent,  and 
the  question  arose  whether  the  child  in  ventre  sa  mere  took  equally 
with  the  child  in  esse,  and,  if  so,  whether  upon  its  subsequent  death 
the  inheritance  vested  in  the  only  sister  then  in  esse  absolutely,  or 
opened  to  let  in  after-born  children.  Upon  this  the  court  say:  "We 
need  not  decide  upon  the  question  whether  the  unborn  child  took 
under  the  deed,  as  the  result  would  be  the  same.  Jemima,  (the  child 
in  esse)  the  sister,  being  the  heir  of  such  child,  would  in  either  case 
now  be  entitled  to  the  whole  estate,  as  no  other  child  of  Britton  (the 
father)  is  shown  to  have  been  born  within  the  period  allowed  by  law 
for  taking  the  estate  by  descent."  What  law  is  meant  is  left  to  con- 
jecture. If,  as  we  suppose,  from  the  date  of  the  occurrences,  the  law 
referred  to  is  the  act  of  1841-2,  ch.  171,  sec.  2,  then  the  decision  is 
directly  in  the  teeth  of  the  case  of  Baker  vs.  Heiskell,  1  Cold.,  643, 
where  the  contrary  construction  was  put  upon  the  statute.  Neither 
the  counsel  who  argue,  nor  the  learned  Judge  who  delivers  the  opin- 
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ion  in  the  case,  in  2  Heisk.,  refer  to  the  previous  decision,  and  we 
can  not  feel  certain  whether  it  was  simply  overlooked  or  intended  to 
be  silently  overruled.  To  add  to  the  uncertainty,  the  Reporter  does 
refer  to  the  Coldwell  case  in  a  note,  but  without  mark  or  comment. 

Martin  vs.  Turner,  p.  384,  was  a  bill  filed  by  the  heirs  of  N.  R. 
Martin,  to  set  aside  a  sale  of  land  made  by  the  County  Court  upon 
a  petition  filed  by  two  of  the  present  complainants  as  administrators 
of  the  said  N.  R.  Martin.  The  court  held  that  the  sale  was  void^ 
and  should  be  set  aside,  although  the  two  complainants  referred  to, 
if  suing  alone,  might  have  been  repelled  on  account  of  the  part  they 
bore  in  procuring  the  siale.  The  decree  made  was,  afker  settling  the 
rights  between  the  purchaser  and  heirs  and  paying  charges,  that  the 
land  itself,  or  the  surplus  proceeds,  if  sold  to  pay  the  purchaser,  be 
distributed  between  the  heirs  of  N.  R.  Martin,  "excluding  from  said 
distribution  the  two  administrators  of  the  estate.^'  It  seems  to  us 
that  this  is  a  novel  application  of  the  doctrine  of  estoppel.  That  the 
administrators  should  be  estopped  as  against  the  purchasers  Id  set- 
ting aside  the  sale,  seems  fair  enough ;  but  after  setting  the  sale  aside 
in  toto,  and  re-imbursing  the  purchasers  in  full,  to  take  the  shares  of 
these  heirs  in  the  surplus  and  give  them  to  the  others,  looks  to  us 
like  taking  the  pro^ierty  of  one  man  and  giving  it  to  another  without 
any  compensation  whatever.  It  may  be  abstract  justice,  as  it  might 
also  have  been  to  have  sent  them  to  the  penitentiary,  but  how  about 
the  Constitution  Z  * 

The  case  of  Johnson  vs.  Johnson,  p.  521,  throws  the  law  respecting 
Chancery  sales  of  personalty,  as  to  which  the  practice  has  been  uni- 
form in  this  State  to  deliver  it  at  the  sale,  into  ''most  admired  con- 
fusion." 

In  Mvllins  vs.  Aiken,  p.  535,  the  second  head-note  is  given  thus: 
''Under  a  general  allegation  in  a  bill  that  the  vendor  had  no  valid 
title,  the  vendee  may  show  any  defect  in  the  title,  sufficient  to  enjoin 
the  purchase  money  or  rescind  the  sale."  This  point  is  not  directlj 
raised  by  the  case,  and  the  remark  which  sustains  it  is  obiter.  Not- 
withstanding the  case  of  Boyer  vs.  Porter,  1  Ten.,  258,  it  may  be 
doubted  whether  a  bill  containing  only  such  a  general  averment 
would  be  able  to  stand  a  demurrer.  Perhaps,  if  the  defendant  should 
elect  to  answer,  he  might  be  required  to  show  title,  but  in  principle 
even  that  is  doubtful. 

The  conclusion  reached  in  Revis  vs.  Wallace,  p.  658,  seems  to  be 
correct,  but  the  reasoning  is  difficult  to  analyze,  and  on  this  account, 
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doubtless,  the  head-notes  are  somewhat  unsatisfactory.  The  idea 
seems  to  be  that  the  record  offered  in  evidence  as  proof  of  an  agree- 
ment of  compromise,  was  not  admissible  because  not  between  the 
same  parties,  and  because  it  showed  only  an  agreement  of  one  party. 
The  principle,  if  any,  is,  that  the  entry  of  an  agreement  on  the  records 
of  the  court  leaves  it  as  before — neither  making  it  better  nor  worse. 
The  length  of  this  article  prevents  us  from  directing  special  at- 
tention to  the  many  able  opinions  scattered  through  the  two  volumes. 
The  suggestions  we  have  made  sufficiently  show  that  the  decisions 
are,  as  a  body,  satisfactory  to  the  Bar.  The  Court  is  justly  entitled 
to  the  meed  of  industry,  precision,  earnestness,  and  ability. 

W.  F.  Cooper. 
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Proposed  Plan  for  the  Improvement  of  the  Present  System  of 

Recording. 

As  a  prudential  measure,  and  as  the  bel  ter  policy  of  the  law  in 
the  adoption  of  written  instruments,  only  that  form  should  be  coun- 
tenanced which  embodies  the  greatest  brevity,  together  with  the  clear- 
est and  most  widely  recognized  phraseology.  It  is  only  in  this  way 
that  the  annoyance  of  doubt  and  the  harrassing  results  of  dispute 
can  be  avoided.  We  can  not  well  afford  to  be  redundant  or  obscure, 
for  all  know  that  our  language,  however  properly  expressed,  some- 
times is  liable  to  the  conflicting  constructions  of  eminent  judges. 
We  admire  the  simplicity  arid  beauty  of  the  ancient  Saxon's  legal 
system;  they  sought  to  effect  their  object  with  nice  brevity  and  con- 
ciseness, and  stripped  their  legal  instruments  of  the  encumbrances 
of  superfluous  sentences  and  equivocal  expressions.  They  are  justly 
entitled  to  the  high  and  learned  eulogy  of  Sir  Henry  Spelraan,  who 
says  ("Spelman's  Works,"  by  Bishop  Gibson,  p.  234):  "The  Saxons, 
in  their  deeds,  observed  no  set  form,  but  used  honest  and  perspicuous 
words  to  express  the  things  intended  with  all  brevity,  yet  not  want- 
ing the  essential  parts  of  the  deed ;  as,  the  names  of  the  donor  and 
donee;  the  consideration  ;  the  certainty  of  the  thing  given;  the  lim- 
itation of  the  estate ;  the  reservation,  and  the  names  of  the  wit- 
nesses." 

This  brevity  and  perspicuity  has  long  since  been  lost,  and  the  deed 
of  the  present  and  of  past  centuries  is  burdened  with  useless  words 
and  reiterations. 

As  one  of  tJie  fundamental  means  of  effecting  the  desired  refomij 
that  portion  of  the  deed  which  is  redundant,  inexpressive^  and  use' 
less  should  be  discarded. 

Chancellor  Kent  says  ("Kent's  Commentaries,"  11th  ed.,  p.  536) 
that  "the  essential  parts  of  a  conveyance  of  land  in  fee  are  very 
brief,  and  require  but  a  few  words." 

Lord  Coke  remarks  that  "if  a  deed  of  feoffment  be  without  pre- 
miseSf  habendum,  teyiendum,  reddendum,  clause  of  warranty,  etc.,  it 
is  still  a  good  deed,  if  it  gives  lands  to  another  and  to  his  heirs  with- 
out saying  more,  provided  it  be  sealed  and  delivered,  and  accom- 
panied with  livery." 
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Thestatate  of  8  &  9  Vict,,  ch.  119,  made  to  facilitate  the  con- 
veyance of  real  property,  gives  the  shortest  form  of  conveyance, 
together  with  one  of  the  technical  and  redundant  forma;  and 
declares  that  the  short  form  shall  be  as  effectual  as  the  other. 
The  Act  of  ch.  124  of  the  same  session  gives  in  like  manner  a  short 
form  of  lease* 

Chancellor  Kent  again  says  (vol.  iv.,  p.  537):  "I  apprehend  that 
a  deed  would  be  perfectly  competent  in  any  part  of  the  United  States, 
to  convey  the  fee,  if  it  was  to  be  to  the  following  effect :  *I,  A.  B.,  in 
consideration  of  one  dollar  to  me  paid  by  C.  D.,  do  grant  (in  New 
York  State  "do  grant"  would  be  sufficient,  but  in  a  few  others,  as 
Delaware,  Virginia  and  Kentucky,  where  deeds  operate  under  the 
Statute  of  Uses,  as  they  did  in  New  York  prior  to  1830,  when  the 
Revised  Statutes  went  into  operation,  "do  bargain  and  sell")  to  C. 
D.  and  hia  heirs  (in  New  York,  Virginia,  etc.,  the  words  "and  his 
heirs"  may  be  omitted)  the  lot  (describe  it).  Witness  my  hand  and 
seal,  etc'  But  persons,"  the  learned  Chancellor  continues,  "usually 
attach  so  much  importance  to  the  solemnity  of  forms,  which  bespeak 
care  and  reflection,  and  they  feel  such  deep  solicitude  in  matters  that 
concern  their  valuable  interests,  to  make  'assurance  doubly  sure,'  that 
generally  in  important  cases  the  purchaser  would  rather  be  at  the 
expense  of  exchanging  a  paper  of  such  insignificance  of  appearance 
for  a  conveyance  surrounded  by  the  usual  outworks,  and  securing 
respect  and  checking  attacks  by  the  formality  of  its  manner,  the 
prolixity  of  its  provisions,  and  the  usual  redundancy  of  its  lan- 
guage," 

The  English  practice,  and  the  New  York  practice  down  to  the 
present  time,  have  been  in  conformity  with  the  opinion  of  Lord 
Coke,  that  '^it  is  not  advisable  to  depart  from  the  formal  and 
orderly  parts  of  a  deed,  which  have  been  well  considered  and 
settled." 

It  matters  little,  in  consideration  of  the  expediency  or  inexpe- 
diency of  this  question,  whether  the  revision  of  the  "ancient  deed" 
is  distasteful  to  our  prejudices  or  objectionable  to  our  poetic  senti- 
ments. The  simple  question  is,  whether  the  proposed  amend- 
ment is  wise,  and  best  calculated  to  work  an  improvement  upon  the 
present  deed. 

It  will  be  admitted  that,  if  the  deed  be  simplified,  something  will 
be  accomplished  tending  towards  a  realization  of  our  project.  Nor 
is  this  something  of  slight  importance^  if  we  reflect  upon  the  vast 
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number  of  deeds  annually  executed  and  recorded.  The  time  saved 
and  ease  acquired  would  surpass  belief;  and,  as  it  will  hereafter 
be  seen,  the  useless  expense  and  waste  of  labor  are  by  no  means 
inconsiderable. 

The  deed  should  contain  the  names  of  the  covenants  only;  this 
would  obviate  the  repitition  ad  infinitum  of  the  long  covenants, 
the  legal  tenor  and  efiFect  of  which  is,  and  should  be,  as  well  un- 
derstood as  other  principles  of  law;  and  therefore  the  repetition  of 
the  covenant,  which  is  in  reality  a  mere  statement  of  the  principle 
of  law,  is  useless. 

This  end  could  be  attained  by  the  Legislature  enacting  a  statute 
recognizing  and  reciting  in  full  the  covenants  usually  contained  in 
deeds,  such  as  the  right  to  convey,  which  ordinarily  reads:  *'And  I, 
the  said  A.  B.,  for  myself,  my  heirs,  executors  and  administrators, 
do  covenant  with  the  said  C.  D.,  his  heirs  and  assigns,  that  I  have 
good  right  to  sell  and  convey  the  said  premises  to  the  said  C.  D., 
his  heirs  and  assigns  for  ever,  as  aforesaid;"  covenant  of  seisin,  the 
operative  words  of  which  are:  "That  I  am  lawfully  seized  in  fee- 
simple  of  the  aforegranted  premises;"  of  warranty,  the  most  import- 
ant of  the  usual  covenants,  to-wit:  "And  that  1  will,  and  my  heirs 
and  executors,  and  administrators,  shall  warrant  and  defend  the  same, 
to  the  said  C.  D.,  his  heirs  and  assigns  for  ever,  against  the  lawful 
claims  and  demands  of  all  persons;"  the  covenant  against  encumbTafk- 
ces,  "That  said  premises  are  free  and  clear  from  all  encumbrances;'^ 
and,  lastly,  the  covenant  of  further  assurance,  sometimes  inserted  in 
deeds,  the  object  of  which  is  to  bind  the  grantor  to  execute  a  further 
deed  or  deeds,  if  necessary,  to  make  the  title  perfect  and  secure  in 
the  grantee.  The  statute  ought  to  declare  that  a  deed  conveying 
land  by  the  names  of  these  covenants  should  be  in  like  manner  con- 
strued, and  have  the  same  effect  as  if  the  whole  body  of  the  covenants 
were  incorporated  therein.  The  statutory  deed  would  then  be  like 
the  following:  **Know  all  men,  by  these  presents,  that  I,  A.  B.,  in 
consideration  of ,  to  me  paid  by  C.  D.,  etc.,  the  receipt  where- 
of is  hereby  acknowledged,  do  hereby  give,  grant,  bargain,  sell,  and 

convey  unto  the  said  C.  D.,  the  following  described,  etc, :  To 

have  and  to  hold  the  aforegranted  premises,  with  all  th<5  privileges 
and  appurtenances  to  the  same  belonging,  to  the  said  C.  D.,  his  heirs 
and  assigns,  to  his  and  their  use  and  behoof  for  ever.  And  I,  the 
said  A.  B.,  for  myself,  my  heirs,  executors,  and  administrators,  do 
covenant  with  the  said  C.  D.,  his  heirs  and  assigns,  that  I  am  law- 
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fully  seized  in  fee-simple  of  the  aforegranted  premises,  that  they  are 
free  from  all  encumbrances,  that  I  have  good  right  to  sell  and  convey 
the  same  to  the  said  C.  D.,  his  heirs  and  assigns  for  ever,  as  afore- 
said; and  that  I  will,  and  my  heirs,  executors,  and  administrators 
shall  warrant  and  defend  the  same  to  C.  D.,  his  heirs  and  assigns  for 
ever,  against  the  lawful  claims  and  demands  of  all  persons.  In  wit- 
ness whereof,  etc.,''  and  usual  acknowledgment.^  This  exemplary 
deed  would  be  the  statute^  supported  by  the  wide  learning  of  centuries 
of  judicial  construction  and  elucidation ;  and  the  short  deed,  or  the 
deed  of  the  parties,  would,  in  fine,  be  an  individual  proclamation  or 
signification,  in  writing,  that  their  deed  be  construed,  and  have  the 
same  efifect,  as  the  exemplary  statute-deed,  and  would  read  about  as 

follows:  '-'I,  John  Doe,  of  No.  —  West Street,  of  the  City  of 

Xew  York,  unmarried,  do  hereby  convey  to  Richard  Roe,  of  No.  — 

East Street,  in  the  City  of  New  York,  the  house  and  lot  in  the 

Ward  of  the  City  of  New  York,  known  by  the  Ward  No.  — , 

and  Street  No.  —  West Street,  with  full  covenants. 

(Signed)  •  John  Doe." 

The  same  brevity  could  be  applied  to  leases  and  mortgages.^ 
Our  next  suggestion  is,  that  the  deeds  be  not  Ukrally  copied  into  books 
oj  record,  bid  that  the  originals  be  kept  on,  fie,  and  certified  copies  thereof, 
y^ith  the  certificate  of  record,^  returned  to  the  party,  and  reference  had  to 
ihir  principal  parts,  as  before  mentioned,  in  a  book,  which  would  be  the 
only  book  of  entry  both  for  conveyances  and  mortgages,  and  all  other  cn- 
cimbrances,  and  so  arranged  Oiat  every  parcel  of  land  have  its  separate 
folio,  containing  the  description  of  the  property  and  the  name  of  the  own- 
er^  who,  on  the  2^rinciple  of  mercantile  bookkeeping,  would  be  credited 
ic'dh  the  title  he  possesses,  and  charged  with  tfie  mortgages  and  oihei*  en- 

^The  personal  or  incidental  covenants  which  are  seldom  inserted  in  deeds  might  be 
recited  in  full ;  these  depend  upon  variable  circumstances,  and,  being  unknown,  can 
not  be  anticipated. 

There  is  no  reason  why  mortgages,  in  this  State,  (New  York,)  should  apparently  be 
conveyances,  when  in  fact  and  in  law  they  are  not,  but  are  intended  merely  to  create 
a  lien.  The  mortgage  is  a  long  and  cumbrous  instrument,  which  costs  more  to  record 
than  a  deed.  Why,  then,  not  transform  it  into  a  simple  lien,  created  by  a  few  effect- 
ire  words?  In  this  manner,  the  mortgage  security  would  become  more  flexible,  and 
of  broader  usefulness  in  the  business  world,  as  the  lien  would  then  be  a  subject  of  su- 
per-lien, and  could  be  disposed  of  in  part,  if  desirable,  and  in  many  ways  rendered 
additionally  beneficial  as  collateral  security. 

'This  would  give  the  public  the  further  benefit  of  access  to  the  original  deed  in  case 
of  doubt  or  discrepancy;  the  certified  copy  in  the  hands  of  the  grantee  would,  to  all 
intents  and  purposes,  be  equally  satisfactory  as  the  possession  of  the  original. 
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cumbrances  thereon.  Alphabetical  lists  of  the  names  of  all  parties  in- 
terested in  the  real  property  of  the  county,  as  owners,  lessees,  mort- 
gagees, etc.,  with  reference  to  the  folios  containing  the  description  of 
the  respective  parcels  of  land,  would  constitute  all  that  is  necrssary 
to  the  possession  of  a  reliable  guide  to  the  searcher,  and  a  sure  key 
to  the  condensed  record  for  the  bene6t  of  all  interested  in  the  real  es- 
tate of  the  county. 

Reference,  as  before  stated,  should  be  made  by  number  to  the  orig- 
inals on  file,  of  deeds,  leases,  mortgages,  etc.,  and  be  ready  of  acwss 
to  all  desiring  to  examine  them. 

In  this  manner,  a  chain  of  title  would  be  concentrated,  clear,  and 
simple  to  review,  and  speedily  ascertained ;  in  fact,  it  would  be  a  per- 
fect Register's  abstract  of  title,  always  entire,  as  it  will  contain  the 
record  of  every  transaction,  with  regard  to  a  certain  piece  of  land,  as 
though  it  were  encircled  in  a  frame.  As  it  is,  the  record  of  the^ 
transactions  is  dispersed  through  many  books,  or  different  parts  of  the 
same  books,  requiring  time  and  attention  to  collect  and  arrange* 

It  will  also,  as  we  have  said,  abolish  the  necessity  for  a  numerous 
body  of  clerks,  and  the  whole  recording  system  will  be  more  admir- 
able, by  reason  of  its  compactness,  completeness,  perspicuity,  econo- 
my, brevity,  and  despatch ;  while,  at  present,  it  is  competent  of 
demonstration  that,  had  the  market  value  of  real  property  remained 
stationary,  and  not  been  inflated  by  the  immense  increase  of  popula- 
tion, and  the  influence  of  speculation,  the  absolute  value  of  many  a 
parcel  of  land  in  the  city  of  New  York,  that  has,  say  within  five 
years  last  past,  changed  hands  ten  times,  has  as  many  times  been 
mortgaged,  and  three  times  foreclosed,  would  have  been  totally 
exhausted  in  the  expense  of  searching.*  Add  to  this  the  vast 
amount  of  labor  thus  squandered,  which  could  have  been  saved  and 
otherwise  profitably  employed,  and  we  have  one  of  the  fruitful  sour- 
ces of  high  rents,  increased  taxation,  and  consequent  pauperism. 

As  soon  as  the  Register  has  compared  the  original  deed  and  the 
copy  furnished  by  the  party  applying  for  record,  he  should  at  once 
number  it,  and  give  the  number,  with  the  time -of  presentation,  as  a 
receipt.  In  the  rural  districts,  the  deeds  could  be  compared  and 
entered  in  presence  of  the  party,  and  the  certified  copy,  with  a  cer- 
tificate of  registration  indorsed  thereon,  immediately  returned.  In 
cities  where  the  business  is  extensive,   it   may  be  necessary  for  the 

♦The  New  York  Code  of  Procedure,  Sec.  308,  in  view  of  the  great  labor  in  search- 
ing on  foreclosure,  has  granted  an  extra  statutory  allowance  to  the  party  foreclosing' 
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])aTty  to  wait  until  the  entry  on  the  books  can  be  made,  and  the  cer- 
tified copy  prepared.  The  original  deeds  could  periodically  be  bound 
•in  books,  chronologically  marked,  and  properly  numbered. 

As  it  now  is,  no  person,  after  the  transcript  of  his  deed  has  been 
made,  examines  the  record  to  ascertain  whether  it  be  correctly  copie<l. 
It  therefore  depends  upon  the  ability  and  accuracy  of  the  clerk,  who 
has  to  decipher  unintelligible  legal  phrases,  illegible  handwritings, 
and,  finally,  in  transcript,  pronounce  hia  construction  of  the  docu- 
ment, which  is  the  sole  criterion  for  future  arbitration. 

In  this  connection,  there  is,  however,  another  far  more  serious  and 
important  danger,  productive  of  injustice  and  loss.  Fraudulent 
changes  in  the  record  of  papers,  by  parties  interested  having  free 
access  to  the  books,  have  been  made,  whereby  innocent  parties  have 
lost  their  security.  As  the  law  is,  the  record  is  conclusive  in  deter- 
mining  the  rights  of  litigants ;  and  as  the  Register  is  not  responsi- 
ble for  frauds  like  this,  the  result  is,  of  course,  that  innocent  parties 
must  lose  their  security  without  any  laches  being  imputed  to  them. 

Cases  like  the  following  have  also  occurred :  A  mortgage  w^^as 
given  to  secure  #3,000,  but,  by  mistake  or  fravd  the  clerk  recorded 
it  as  for  $800.  It  was  held  that  '^it  was  only  notice  to  subsequent 
lonorfide  purchasers  for  value  to  the  extent  of  the  sum  expressed  in 
the  record."     Vide  Beekman  v.  Frost,  18  Johns.,  544.* 

A  further  chance  for  mistake  or  fraud  arises  in  this  manner :  A 
party  hands  a  mortgage  to  the  Register,  say,  at  1:15  p.  m.,  and 
aoother  delivers  to  him  a  second  mortgage  at  2  p.  M.,  and  they  are, 
by  some  reason  or  other,  exchanged  in  point  of  time.  This,  we  see, 
would  be  impossible  if  the  Register  were  required  to  certify  the  time 
of  delivery  on  the  deed,  or  the  number  of  it,  held  by  the  grantee. 
Cases  have  been  known  where,  by  connivance,  the  record  of  papers 
has  been  fraudulently  made  by  the  notary  ante-dating  the  deed,  and 
the  derk  recording  it  7iunc  pro  tuucy  as  the  day  of  the  false  date. 

The  next  step  in  the  series  of  innovations  in  the  Register's  Office 
would  be  that,  upon  the  deed  being  left  in  that  office,  the  clerk  shall 
enter  upon  the  common  tickler  or  minute-book  now  in  use,  the  year, 
month,  day,  hour,  and  minute  of  its  presentation,  the  names  of  the 
grantor  and  grantee,  mortgagor  and  mortgagee,  and  a  short  refer- 
ence to  the  property. 

The  deed  jnay  contain  the  common  repetition  of  the  tedious 
description  of  the  premises  by  metes  and  bounds,  but  it  should  be 

*See  also  1  Johns.,  ch.  288. 
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required  invariably  to  have  reference  to  the  ward  numberas  in  use 
in  the  Tax  and  Assessor's  offices^  or  to  some  other  unmistakable  name 
of  the  land,  as  that  comrnqnly  attached  to  certain  farms,  to  corres- 
pond with  the  designation  of  the  property  on  the  folio  of  the  princi- 
pal book  (the  ledger.)* 

The  tickler  should  refer  to  this  book  in  the  nature  of  a  ledger, 
wherein,  as  has  just  been  said,  the  premises  will  have  been  noted  by 
their  ward  numbers,  or  similar  designations,  together  with  the 
description  of  the  property.  This  would  render  the  record  complete. 
But,  in  order  to  accomplish  all  the  beneficial  results  intended,  it 
would  further  be  required  to  provide  by  legislative  enactment: 

First — That,  upon  the  application  of  the  parties  in  interest,  the 
Surrogate  shall  send  copies  of  every  probated  will  of  real  estate  to 
the  Register's  Office,  to  be  entered  under  the  respective  names  of  the 
new  owners  by  right  of  devise.  Any  appeal  from  the  decision  of 
the  Surrogate  should  be  noticed  to  the  Register,  and  entered  in  the 
manner  of  a  lis  pendens.  If  the  owner  of  any  real  estate  die  intes- 
tate, it  should  be  made  compulsory  on  the  heirs  to  obtain  from  the 
Surrogate,  upon  due  proof,  a  certificate  of  the  fact,  which  should 
have  the  force  of  a  judicial  declaration  or  decision  of  title,  stating 
their  names  and  relation  to  deceased,  and  to  be  forwarded  to  the 
Register. 

Second, — In  a  deed  or  mortgage  of  a  male  grantor,  if  a  wife  be 
not  a  party  to  the  conveyance,  let  him  state  whether  he  be  married  or 
single ;  this  would  avoid  the  uncertainty  as  to  dower-right. 

Third, — In  order  to  obviate  the  necessity  of  referring  to  the  past 
Register's  records  at  all,  w^hich  would  undoubtedly  save  an  incalcu- 
lable amount  of  labor  and  expense,  the  Legislature  should  appoint  a 
commission,  with  power  to  examine  upon  applications  and  certify  to 
the  titles  of  the  present  owners  of  real  estate,  and  enact  a  statute,  in 
the  nature  of  a  statute  of  limitations,  declaring  the  new  record  final, 
when  made  upon  the  certificate  of  such  commission,  and  after  proper 
publication,  if  not  objected  to  within  a  certain  time. 

*Such  correspondence  would  also  avail  towards  checking  mistakes,  and  nnne- 
cessary  expense  and  labor  to  parties  paying  taxes  and  assessments.  These  are 
imposed  and  collected  by  the  ward  number,  which  is  known  to  Terj  few  owners, 
as  they  are  generally  not  acquainted  with  the  location  of  their  lands  on  the  map?. 
Numerous  suits  have  arisen  from  such  mistakes,  where  parties  for  years  were  in 
the  habit  of  paying  taxes  and  assessments  for  their  neighbor's  property  vhiie 
their  own  has  been  sold  by  the  collector  of  taxes,  assessments,  or  water  rents. 
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Fourth, — Judgments,  including  those  of  the  United  States  courts 
(and  all  other  liens,  such  as  mechanics'  liens,  appointments  of  receiv- 
ers, etc.),  should  be  docketed  in  the  Register's  office,  if  such  be  a 
distinct  office  from  that  of  the  County  Clerk,  and  be  a  lien  only  on 
property  owned  by  the  debtor  at  the  tivie  of  such  docketing,  and  on  lands 
acquired  by  him  within  ten  years  thereafter,  upon  the  judgment-creditor 
applying,  in  writing,  to  the  Register  to  enter  against  such  land,  on  its 
appropriate  folio,  the  lien  of  the  judgment. 

This  provision,  above  all  others,  is  likely  to  meet  with  great  op- 
position from  the  Bar.  We  grant  that  it  strikes  at  a  long-establish- 
ed, and,  to  many,  an  unexceptionable  practice;  but  we  maintain, 
nevertheless,  that  this  very  practice  is  productive  of  much  confusion, 
and  even  injustice,  and  can  be  satisfactorily  reformed  in  the  manner 
proposed.  In  the  case  of  chattels,  the  Sheriff  makes  such  public 
designation  and  announcement  by  a  seizure  under  the  execution,  and, 
daring  such  seizure,  no  one  can  be  misled  with  regard  to  the  owner- 
ship and  encumbrance  on  the  property.  The  Sheriff  would  protest 
and  call  the  law  to  his  aid  if  asked  to  seize  upon  personal  property, 
bona  fide  disposed  of  after  the  entry  of  judgment  and  issue  of  execu- 
tion ;  such  a  course  would  create  suspicion  and  diffidence  in  the  busi- 
ness world,  and  in  a  great  measure  obstruct  the  currents  of  business 
and  traffic.  Why  not  adopt  the  same  rule  with  reference  to  land? 
The  cases  are  synonymous,  and  the  reason  of  the  provisions  iden- 
tical. 

There  is  no  valid  reason  for  giving  to  judgments  their  present 
monopoly  of  lien,  without  any  effort  on  the  part  of  the  holders  of 
judgments  to  acquire  and  define  the  extent  of  such  lien,  so  that  the 
public  may  not  be  prejudiced  by  the  sudden  claim  of  some  long- 
hidden  and  silent  judgment.  The  specific  entry  of  the  judgment 
against  a  certain  parcel  of  land  would  be  similar  to  an  open  and 
tangible  seizure  of  personal  property  by  the  Sheriff  under  an  execu- 
tion. 

The  theory  of  the  law  now  seems  to  be,  that,  as  the  judgment- 
creditor  is  unable  to  conveniently  and  accurately  ascertain  the  amount 
of  land  owned  by  the  judgment-debtor,  his  lien  shall  not  suffer  on 
account  of  its  not  being  attached  directly  to  any  one  specific  parcel  of 
land.  Under  the  system  we  are  now  discussing,  this  reason  would 
vanish;  and  the  rule  should  therefore  obtain  that,  as  each  parcel  of 
land  of  the  owner  is  clearly  and  briefly  entered  above  his  name,  the 
judgment-creditor  ought  to  specifically  charge  those  which  he  intends 
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to  affect^  otherwise  he  would  possess  an  unwarrantable  advantage 
over  the  purchaser  of  a  piece  of  land,  in  compelling  him  to  search^ 
at  his  peril  and  expense,  in  behalf  of  the  judgment-creditor;  where- 
as, equitably  considered,  the  judgment-creditor  should  take  care  of 
his  own  rights,  and  search  for  and  attach  his  lien  to  the  property  of 
his  debtor. 

A  like  objectionable  feature  of  the  present  system  of  judgment- 
liens  is  this:  A  man  against  whom  a  judgment  was  entered,  if  at 
the  time  he  owned  no  real  property,  would  not  generally  have  the 
same  cancelled  of  record  when  paid.  After  years  had  elapsed,  when 
he  acquires  real  estate,  upon  attempting,  to  dispose  of  it,  he  will  find 
such  judgment  in  his  way,  and  if  he  has  lost  the  satisfaction  piece, 
and  is  unable  to  trace  the  judgment-creditor,  he  must,  to  his  great 
damage,  either  give  security  against  such  judgment,  or  rescind  the 
contemplated  transaction. 

As  to  lis  pendenSy  the  searcher  now  is  compelled  sometimes  to  ex- 
amine hundreds  of  them,  in  order  finally  to  discover  that  none  ap- 
plied to  the  land  under  search. 

Fifth. — As  another  necessary  safe-guard,  and  for  general  conven- 
ience, the  owner  should  receive  notice  of  every  change  made  in  the 
title  and  encumbrances  upon  his  property ;  and  to  that  end,  and  to 
generally  facilitate  the  indentification  of  parties  interested  in  real 
estate,  their  respective  residences,  by  street,  numbers,  etc.,  should  in- 
variably be  indorsed  upon  each  application  for  record.  If,  for  in- 
stance, a  mortgage  on  one's  property  be  assigned,  and  the  assignee 
neglect  to  call  for  the  interest  when  due,  the  mortgagor,  not  being 
informed  of  the  residence  of  the  assignee,  nor  of  the  assignment,  how 
can  he  protect  himself  against  the  expense  and  annoyance  of  a  fore- 
closure without  incurring  the  certain  expense  and  annoyance  of  de- 
positing the  money  in  court? 

This  would  also  prevent  or  lead  to  a  speedy  discovery  of  a  fraudu- 
lent conveyance  or  encumbrance.  Bogus  titles  and  mortgages  are 
well  known  in  the  real  estate  market,  since  personating  the  owner 
before  an  officer  taking  acknowledgments  of  deeds  is  not  very  diffi- 
cult; and  within  the  labyrinth  of  entries,  especially  when  they  refer 
to  unimproved  land,  that  does  not  change  hands  so  frequently,  they 
can  rest  hidden  long  enough  to  loom  up  in  time  to  claim,  with  all 
the  boldness  of  successful  knavery,  a  legitimacy  as  against  the 
genuine  title. 

The  records  ought  to  be  kept  in  a  place  different  from  where  the 
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deeds  are  preserved,  so  as  to  be  an  additional  security  in  case  of  de- 
struction, by  fire  or  otherwise,  of  one  or  the  other.* 

Lastly, — The  Begister  should  be  vested  with  judicial  powers,  so  as 
to  be  enabled  to  refuse  to  record  papers  which  are  not  in  form  of  law; 
but  he  should  be  bound  to  make  a  memorandum  on  the  margin  of 
the  folio  whereon  the  property  is  recorded,  and  which  is  intended  to 
be  affected,  of  the  time  of  such  presentation ;  so  that,  upon  a  success- 
ful appeal  from  the  decision  of  the  Register,  the  effect  of  the  record- 
ing might  revert  back  to  the  time  of  the  first  presentation ;  this 
memorandum  would  also  be  in  the  nature  of  a  lis  pendens. 

It  will  thus  be  seen  that  the  abstract  of  title  and  search  to  any 
parcel  of  land  would  consist  only  of  a  certified  copy  of  the  subsisting 
part  of  its  folio  upon  the  ledger,  and  could  speedily  be  made,  and  at 
a  trivial  charge,  making  unnecessary  the  long  and  unsatisfactory 
searches  which,  as  now  conducted,  can  not  be  but  cumbersome  and 
expensive. 

In  conclusion,  we  desire  to  direct  the  attention  of  our  readers  to  the 
fac-simile  diagrams  of  the  proposed  books  of  conveyance,  tickler,  and 
index,  which  will  be  found  on  pages  487-8-9.  These  diagrams 
will  enable  the  reader  to  comprehend  at  a  glance  the  correct  charac- 
ter and  importance  of  our  suggestions. 

If  they  be  to  any  extent  worthy  of  consideration  and  practicable 
in  execution,  the  writer  feels  deeply  impressed  that  active  steps  should 
at  once  be  taken  to  secure  their  adoption  by  our  Legislaturcf 

The  time  has  come  in  this  State  for  the  immediate  and  thorough 
reform  of  our  judicial  and  political  organisms. 

The  laws,  first  of  all,  need  revision,  abridging,  and  systematizing, 
in  order  to  place  them  understandingly  within  the  comprehension 
and  sphere  of  every  intelligent  citizen,  thereby  banishing  that  present 

*At  the  sittiDg  of  the  Grand  Jurj  of  the  Court  of  General  Sessions,  on  the  6th  day 
of  December,  1871,  they  presented  to  the  court,  in  due  form,  the  unsafe  and  exposed 
condition  of  the  Register's  Office  in  the  City  of  New  York,  and  the  liability  of  all  its 
records  being  destroyed  by  fire,  and  recommended  the  erection  of  a  building,  entirely 
fire-proof,  for  the  safety  of  these  records.  The  conflagration  of  Chicago,  and  the  con- 
sequent destruction  of  all  the  registration  records,  furnishes  a  timely  monitor  to  other 
cities  to  render  the  buildings,  wherein  is  deposited  the  eyidence  of  the  title  of  their 
landed  estate,  proof  against  destruction  by  firef  The  citizens  of  Chicago  are  destined 
to  be  long  harassed  by  disputes  and  litigation  to  doubtfully  settle  what  was  once  en- 
tirely certain. 

t  Since  the  above  has  been  written,  Hon.  Franz  Sigel,  Begister  of  the  City  and 
Connty  of  New  York,  has  read  advance  sheets  of  this  article,  and  is  now  prosecuting 
active  measures  to  introduce  in  his  office  the  material  innovations  herein  suggested. 
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belief;  which  is  a  stigma  upon  the  legal  profession^  that  the  ignorance 
of  the  masses  of  the  people  in  questions  of  law,  and  of  the  "  ways 
that  are  dark"  and  the  "tricks  that  are  vain,"  forms  the  necessary 
outwork  and  is  the   indispensable   abettor   in   the  perpetuation  of 
business. 

We  are  to-day  upon  the  arena  of  great  political  revolutions,  which 
should  not  only  anathematize  dishonest  rulers  and  incompetent  offi- 
cials;  but  the  moral  influence  of  honorable  men  should  permeate  our 
whole  civil,  political,  and  judicial  systems,  and  make  them  abler  and 
nobler  protectors  and  expounders  of  the  people's  rights  and  liberties. 

Samuel  D.  Sewabds. 
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SELECTED  DIGEST  OF  STATE  REPORTS. 


[For  the  present  number  of  the  Digest,  selections  have  been  made 
from  the  following  State  Reports :  53,  54  Illinois ;  3'2  Texas ;  45 
Alabama;  45  New  York,  (6  Hand.;)  40  California;  26  Arkansas; 
30  Iowa ;  65  North  Carolina ;  20  Ohio.] 

Abandonment. — See  Contract,  22. 

Abatement. 

1.  Where  an  action  is  prematurely  brought  because  of  an  agree- 
ment to  extend  the  time  of  payment  which  has  not  elapsed,  that  is 
matter  in  abatement  only — not  in  bar  of  the  action :  Archibald  vs. 
Argall,  53  111.,  307. 

2.  When  the  maker  and  indoraer  of  a  note  have  been  sued  in  the 
same  action,  if  the  maker  dies  during  the  pendency  of  the  suit,  the 
suit  abates  as  to  him,  and  it  is  not  necessary  that  his  administrator 
be  made  a  party  defendant,  although  his  estate  remains  liable  for 
the  debt :  Aldridge  vs.  Mardoff,  32  Tex.,  204. 

AccEPTANCTE. — See  Contract,  12. 

Acknowledgment. — See  Limitations,  1. 

Action. 

1.  An  executor  may  maintain  an  action  at  law  against  one  who 
was  his  co-executor,  but  who  has  been  removed  before  the  commence- 
ment of  the  suit,  to  recover  the  purchase  money  of  property  bought 
by  the  latter  executor  at  a  joint  sale  made  by  them,  the  payment  of 
which  became  due  before  his  removal :  Hendricks  vs.  Thornton,  45 
Ala.,  299. 

2.  A  married  woman,  after  the  death  of  her  husband,  can  not  be 
sued  at  law  to  enforce  the  liability  of  her  separate  statutory  estate 
on  contracts  for  articles  of  comfort  and  support  of  the  household, 
furnished  the  family  during  the  life  of  the  husband,  suitable  to  the 
degree  and  condition  in  life  of  the  family,  and  for  which  the  hus- 
band would  be  responsible  at  common  law :  Carter  vs.  TFarm,  45 
Ala.,  343. 

3.  The  plaintiffs  were  first  and  second,  and  the  defendant  third 
indorsers  upon  two  drafts,  and  a  note  of  one  N.,  who  held  a  contract 


Digest  of  SUite  Reports.  491 

for  the  purchase  of  lands.  N.  being  insolvent,  transferred  the  con- 
tract to  the  defendant,  absolutely  in  form,  but  in  fact  as  security  for 
the  latter's  liability  on  N.'s  account,  including  the  draft  and  notes. 
On  the  same  day  he  made  a  general  assignment  to  the  plaintiffs,  in 
trust  for  creditors,  preferring  the  drafts  and  note.  Shortly  after 
this,  the  plaintiffs  gave  to  the  holder  of  the  drafts  and  note,  for  the 
aggregate  amount  thereof,  a  note  made  by  one  of  them,  indorsed  by 
the  other  as  first  indorser,  and  by  the  defendant  as  second  indorser. 
The  holder,  a  bank,  thereupon  gave  up  to  them  the  drafts  and  note, 
with  the  bank  mark  of  cancellation  upon  them.  One  of  the  plain- 
tiffs, under  the  suggestion  of  the  defendant,  then  brought  action 
against  the  acceptor  of  the  drafts,  but  failed  from  defect  of  parties. 
The  new  note  was  renewed,  from  time  to  time,  and  finally  paid  by 
the  defendant.  About  the  same  time,  the  defendant  paid  up  the 
amount  due  upon  N.^s  land  contract,  and  took  a  deed  of  the  prem- 
ises. Immediately  after  paying  the  note,  he  brought  suit  against 
the  plaintiffs  to  recover  back  the  moneys  so  paid,  and  after  litigation 
(in  which  the  plaintiffs  defended,  on  the  ground  that  the  defendant 
had  received  N.'s  contract  and  deed  as  security  for  the  original 
drafts  and  note,  and  that  the  value  of  such  security  exceeded  the 
amount  paid  by  him',  which  defense  was  denied,  in  all  particulars,  by 
the  defendant,)  recovered  judgment  against  them  for  the  whole 
amount,  which  judgment  they  paid.  The  plaintiffs  then  brought 
this  action,  asking  either  to  be  permitted  to  redeem  the  contract  as 
assignees  of  N.,  or  to  be  subrogated  as  sureties  to  the  defendants' 
rights  in  the  contract,  to  the  extent  of  their  payments :  Heldy  this 
action  having  been  commenced  more  than  ten  years  after  the  assign- 
ment, and  after  the  giving  of  the  new  note  by  the  plaintiffs,  with 
defendant  as  indorser,  but  within  ten  years  after  the  payment  by  the 
plantlffs  of  the  defendants'  judgment  againt  them,  th^t  the  right  to 
redeem  was  barred,  but  the  right  to  subrogation  not  having  accrued 
until  the  payment  of  the  judgment,  was  not  barred  by  the  statute  of 
limitations :  Held,  further,  that  the  defendants'  judgment  was  no 
bar  to  this  action  to  enforce  such  right  of  subrogation :  Bennett  vs. 
Cook,  268 ;  45  N.  Y.,  (6  Hand.) 

4.  There  is  no  rule  forbidding  one  partner  to  sue  another  at  law 
in  respect  of  a  debt  arising  out  of  a  partnership  transaction,  if  the 
obligation  or  contract,  though  relating  to  the  partnership  business, 
is  separate  and  distinct  from  all  other  matters  in  question  between 
the  partners,  and  can  be  determined  without  going  into  the  partner- 
ship accounts :  Crater  vs.  Binninger,  545,  Ibid. 
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5.  The  defendant  purchased  from  the  plaintiff  an  engine^  boilers 
and  other  machinery.  The  engine  and  boilers  were  agreed  by  the 
plaintiff  to  be  of  the  best  material  and  workmanship^  and  in  perfect 
running  order.  No  time  was  specified  for  their  delivery,  but  they 
were  to  be  approved  by  the  defendant's  engineer.  The  boilers,  after 
delivery,  were  found  defective ;  one  of  them  collapsed  at  the  first 
trial,  and  was  rendered  useless.  The  defects  in  the  boilers  were  sub- 
sequently supplied  by  the  plaintiff,  with  the  consent  of  the  defendant, 
and  were  then  accepted  by  the  defendant  and  approved  by  his  engi- 
neer :  Heldy  that  the  original  failure  of  the  boilers  was  not,  after  their 
final  acceptance,  any  defense  in  an  action  for  the  price.  Such  accep- 
tance, however,  was  no  waiver  of  a  right  of  action  for  the  damages 
occasioned  by  the  explosion  and  loss  of  use  of  machinery,  and  those 
damages  might  have  been  recouped  in  an  action  for  the  price  by 
proper  averments  in  the  answer :  Cassidt/  vs.  LeFecrcy  45  N.  Y., 
662 ;  (6  Hand.) 

6.  An  obligation  was  obtained  from  the  plaintiff  by  fraudulent 
representations,  A.  and  B.  both  claimed  to  own  it  by  assignment. 
Each  commenced  an  action  against  him,  and  claimed  in  hostility  to 
each  other:  HeJdy  that  he  might,  during  the  pendency  of  the  actions 
against  him,  bring  a  separate  suit  against  both  claimants,  to  be  re- 
lieved from  the  contract,  on  the  ground  of  fraud  therein,  and  was 
entitled  to  the  decree  of  the  c^urt  against  them  ordering  its  surren- 
der and  cancellation,  upon  establishing  the  fraud:  McHenry  vs. 
Hazard,  580,  76. 

Action  for  Damages. 

1.  Where  an  unfenced  line  of  railroad  passes  through  a  field,  in 
which  the  live  stock  of  the  owner,  or  occupier  of  the  field,  are  run- 
ning, and  the  stock  of  the  occupant  stray  into  the  road  and  are 
killed  by  the  train,  these  facts,  unexplained,  make  a  prima  facie 
case  of  negligence  against  the  railroad  company :  McCoy  vs.  Cdl* 
P.  B.  R.  Co.,  40  CaL,  532. 

2.  The  owner  of  the  stock  is  not  guilty  of  contributory  negli- 
gence, from  the  fact  that  he  knew  the  road  was  not  fenced,  when  be 
turned  his  stock  in  the  field:  Id. 

Action. — See  Abatement,  1,2;  Adverse  Possession,  1 ;  At- 
tachment, 3,  4,  5 ;  Bills  and  Notes,  2,  7 ;  Carrier,  1,  2, 
3 ;  Parties,  1, 2. 

Act  of  the  Legislature. — See  Evidence^  5. 
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Administration. 

1.  Letters  of  administration  is.sued  by  a  clerk  of  the  Probate  Court, 
acting  under  authority  of  the  Confederate  State  Constitution  of  18()1, 
after  the  inauguration  of  the  Stab*.  Provisional  Government  of  1864, 
are  void,  being  issued  without  legal  authority,  and  are  not  admissi- 
ble in  evidence:  Page^  AdirCry  vs.  Cooky  A(Mx,  26  Ark.,  122. 

2.  An  administrator  has  no  authority  to  sell  the  real  property 
of  his  intestate,  except  in  the  manner  prescribed  by  statute:  Bur^ 
gauer,  AdmWy  vs.  Laird,  26  Ark.,  256. 

3.  Although  the  sale  is  invalid  and  void,  without  an  order  of 
court  for  that  purpose,  yet  the  purchaser  having  gone  into  possession 
bv  consent  of  the  administrator,  is  not  a  trespasser  or  wrongfully  in 
possession,  and  could  not  be  subject  to  a  suit  unless  he  refused  to  sur- 
render upon  demand:  Ihidy  256. 

4.  Where  an  administrator,  on  the  sale  of  property  belonging  to  the 
estate,  received  the  notes  of  the  purchasers  with  security,  and  it  re- 
sulted that  the  principals  and  sureties  were  insolvent,  this  will  show 
prima  facie  that  the  administrator  had  neglected  his  duty,  and  was 
guilty  of  a  devastamt:  Curry  et  aL  vs.  The  People,  <&c.,  54  111.,  263. 

5.  In  an  action  upon  an  administrator's  bond,  at  the  instance  of  a 
creditor,  a  prima  faxite  right  of  recovery  exists,  if  it  appear  that  the 
person  for  whose  use  the  suit  is  brought  holds  a  claim  against  the  es- 
tate, and  that  the  administrator  has  been  guilty  of  a  devastavit,  to  the 
extent  of  such  claim.  It  is  not  essential  to  such  right  of  recovery 
that  the  creditor  shall  prove  there  were  no  assets  to  which  he  could 
resort  to  the  satisfaction  of  his  clai  m :  Ibid,  263. 

6.  It  has  been  held  that  an  administrator  has  no  power  to  file  a 
bill  to  remove  a  cloud  from,  or  perfect  the  title  to  lands  of  which  his 
intestate  died  seized:  Shoemate  el  aL  vs.  Lockbridge,  AdmW,  53  111., 
503. 

7.  An  administrator  has  no  authority  to  apply  to  a  court  of  Chan- 
cery to  reform  a  deed  made  to  his  intestate  in  his  lifetime,  on  the  al- 
legation that  there  was  a  mistake  therein  in  the  description  of  the 
land  intended  to  be  conveyed :  Ibid. 

8.  A  party  claiming  an  interest  in  land,  sought  partition  thereof 
against  the  infant  heirs  of  the  party  with  whom  he  had  the  transac- 
tion, alleging  he  was  entitled  to  a  certain  undivided  interest,  upon 
his  performing  certain  conditions,  with  respect  to  which  he  had  made 
a  settlement  with  the  administrator  of  the  estate.  Held,  the  infant 
heirs  not  having  been  parties  or  privies  in  any  way  to  such  settle- 

VOL.  I. — NO.  III. — 8. 
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ment,  were  not  bound  by  it,  and  it  could  not  be  evidence  against  them 
in  that  suit:    WilUama  et  al.  vs.  Wiggand  et  aL,  53  111.,  233. 

9.  Money  paid  to  an  administrator  by  a  railroad  company,  upon 
whose  road  the  intestate  was  killed,  being  paid  as  compensation  there- 
for, is  assets  in  the  hands  of  the  administrator,  which  he  is  bound  to 
administer  under  the  statute  on  that  subject.  And  whetljer  the 
money  is  recovered  by  suit,  or  voluntarily  paid  under  the  statute,  as 
in  this  case,  it  is  as  much  assets  in  the  hands  of  the  administrator  as 
if  recovered  for  the  benefit  of  creditors.  Being  assets,  the  sureties  on 
the  administrator's  bond  are  responsible  for  its  proi)er  distribution: 
GoUra  et  al.  yb.  The  People,  &c,,  53  III.,  224. 

10.  Where  an  administrator  gives  notice  that  he  will  file  a  i)eti- 
tion  on  a  particular  day  of  a  term,  for  an  order  to  sell  real  estate  to 
pay  debts,  he  is  not  restricted  to  the  day  named,  but  may  file  his  pe- 
tition on  a  subsequent  day  of  the  term :  Shoemate  et  al,  vs.  Lockbridgej 
Adm'r,  53  111.,  603. 

11.  The  correctness  and  effect  of  a  settlement  by  an  administrator 
with  a  probate  judge,  can  not  be  assailed  in  a  collateral  action,  espe- 
cially where  there  is  no  basis  therefor  laid  in  the  pleadings:  HarUn 
vs.  Stevenson,  30  Iowa,  370. 

12.  An  administrator  may,  for  the  benefit  of  the  creditors  of  the 
estate,  maintain  an  action  to  recover  property;  or  its  value,  volunta- 
rily or  fraudulently  conveyed  by  the  decedent:  Cooley,  Atlrn'r,  v:?. 
Brown,  cO  Iowa,  469. 

1 3.  Nor  would  the  fact  that  »uch  property  had  for  a  valuable  con- 
sideration been  transferred,  or  passed  to  a  third  party,  affect  the  right 
of  the  ^administrator  to  recover,  if  such  third  party  had,  when  he 
purchased  it,  notice  of  the  defect  in  the  title:  Id. 

Admission — See  Estoppel,  4, 

Adverse  Possession, 

1.  Where  one  holding  adverse  possession  of  lands,  under  a  claim 
of  right,  died,  leaving  his  widow  and  heirs  in  possession,  and  after- 
ward the  widow  married  and  continued  to  reside  on  the  prcmuse^i 
with  her  second  husband  and  said  heirs,  it  was  Held,  tlvAi  a  judgiuent 
against  such  second  husband,  in  an  action  against  him  for  tl>e  recov- 
ery of  the  property,  did  not  bind  the  wife  and  heirs,  nor  estop  them 
from  insisting  upon  the  title  acquired  by  the  adverse  possession  of 
their  ancestor  and  themselves;  Hamilton  et  al.  vs.  Wiight,  30  Iowa, 
479. 


Diged  of  State  Reports.  495 

2.  To  constitute  adverse  possession  under  our  statute,  it  is  not  ne- 
cessary that  the  party  must  have  taken  and  held  possession  under 
color  of  title.  It  is  sufficient  if  such  possession  was  taken  and  held 
under  a  claim  of  title:  Id. 

3.  To  constitute  color  of  title,  it  is  not  requisite  that  the  title  un- 
der which  the  party  claims  should  be  a  valid  one,  and  it  is  immate- 
rial whether  its  want  of  validity  rasult^  from  its  original  and  inherent 
defects,  or  from  matters  transpiring  subsequently,  nor  whether  such 
want  of  validity  is  attributable  to  individual  or  judicial  action:  Id, 

4.  A  possession  under  claim  by  parol  gift,  which  will  defeat  a  sale 
of  land  by  the  real  owner  during  such  possession,  must  be  such  as 
amounts  to  an  ouster  of  the  real  owner,  and  it  must  be  bona  jkicy  no- 
torious and  distinct  from  that  of  the  real  owner,  else  it  can  not  pre- 
vail against  the  title  of  a  bona  ph  purchaser  for  a  valuable  conside- 
ration: Hawkins  vs.  Hwhoriy  45  Ala.,  482» 

5.  A  possession  under  pretense  of  a  parol  gift,  without  color  of  ti- 
tle, which  will  defeat  a  sale  by  the  real  owner  to  a  bona  fide  purchaser 
for  a  valuable  consideration,  only  extends  to  the  actual  possession — 
to  the  land  inclosed  and  under  cultivation — and  not  to  the  whole 
tract,  if  it  is  not  inclosed  and  under  cultivation :  Ibid^  482. 

Agent. 

1.  The  general  rule  that  a  principal  is  bound  by  the  acts  of  his 
agent,  and  a  client  by  those  of  his  attorney,  does  not  hold  good  when 
the  acts  of  the  agent  or  attorney  were  done  in  pursuance  of  a  fraudu- 
lent confederation  of  the  agent  or  attorney  with  the  party  who  seeks 
to  maintain  such  acts  of  the  agent  or  attorney:  Heilbrouer  vs.  Doug- 
lass, 32  Texas,  215. 

2.  Factors  being  special  owners  of  property  consigned  to  them, 
when  the  transit  is  complete,  may  make  a  viilid  sale  of  the  property 
to  third  parties,  and  if  not  specially  instructed  by  their  principals  as 
to  time  or  terms  of  sale,  they  are  not  liable  to  imputation  of  bad  faith 
for  selling  it  at  the  lowest  ebb  of  the  market,  unless  they  purposely 
ignored  intelligence  of  a  probable  rise  in  the  market :.  Ward  vs»  JBied- 
«oe,  32  Texas,  252. 

See  Confederate  Money,  4. 

Alien  Enemy. 

1.  The  act  of  Congress  of  July  12,  1861,  empowering^  the  Presi- 
dent to  prohibit,  by  proclamation,  all  commercial  intercourse  between 
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the  rebellious  and  the  loyal  States,  and  the  proclamation  of  the  Presi- 
dent, in  pursuance  thereof,  issued  August  16ih,  1861,  prohibiting 
such  intercourse,  were  not  designed  to  deprive  creditors  in  the  ad- 
hering States  from  the  use  of  all  such  remedies  for  the  collection  of 
their  debts  as  the  laws  of  those  States  gave  them :  Mixei'  et  aL  vs. 
Sibley  et  aL,  53  111.,  61. 

2.  Such  intercourse  as  is  inconsistent  with  actual  hostilities,  was 
forbidden,  and  that  is,  not  negotiation  or  contract,  but  actual  loco- 
motive intercourse  between  individuals  of  the  belligerent  States. 
The  law  and  the  proclamation  were  aimed  at  commercial  transactions 
and  commercial  objects  only,  and  not  to  arrest  the  proceedings  of 
courts  of  justice:  Id, 

Arbitration. 

In  a  suit  in  Chancery,  a  reference  was  made  to  the  master,  and 
pending  such  reference,  the  parties  mutually  agreed  to  submit  the 
matters  in  difference  to  three  persons  as  arbitrators,  upon  whose 
award  the  court  should  have  power  to  enter  a  decree.  The  arbitra- 
tors made  their  award,  that  the  bill  should  be  dismissed.  At  the 
next  term  of  the  court,  an  order  was  entered  discontinuing  the  suit, 
for  the  reason  that  the  matters   in  dispute  had   been  submitted  to 

arbitration.  This  was  proper.  The  submission  of  the  pending  suit 
operated  as  a  discontinuance  thereof:  Cunningham  vs.  Craig,  53 
111^,  262. 

See  Contracts,  9. 

AssETTS.—See  Administration,  9. 

Assignment. 

1.  It  is  no  defense  to  a  promissory  note,  against  an  innocent 
assignee,  that  the  note  when  delivered  was  left  in  blank  as  to  the 
time  of  payment,  and  this  blank  was  afterwards  improperly  filled  by 
the  payee:  Elliot  vs.  Levings  et  aL,  54  111.,  213. 

2.  It  is  no  defense  to  a  promissory  note,  in  the  hands  of  an  inno- 
cent holder,  for  value,  assigned  before  maturity,  that  the  payee  fraud- 
ulently obtained  possession  of  the  same,  or  that  the  instrument  was 
stolen  from  the  maker,  or  otherwise  wrongfully  put  into  circulation: 
Clark  vs.  Jackson,  54  111.,  296. 

3.  It  is  no  defense  to  an  action  upon  a  promissory  note,  by  the 
assignee  against  the  maker,  that  the  consideration  of  the  note  be- 
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tween  the  maker  and  the  payee,  was  a  wager  on  the  result  of  the 
presidential  election,  where  the  assignee  received  the  note  in  good 
faith,  for  a  valuable  consideration  before  maturity:  Shirley  vs.  How- 
ard, 53  111.,  455. 

4.  Where  the  assignment  of  a  promissory  note  is  without  date, 
the  law  raises  the  presumption,  subject  to  be  rebutted,  that  the  trans- 
fer was  made  before  maturity.  And,  in  such  case,  in  an  action  by 
the  assignee  against  the  maker,  it  devolves  upon  the  defendant  to 
overcome  this  presumption  by  proof:  Richards  vs.  Betser,  53 
111.,  460. 

Assumpsit. 

1.  Where  a  contract  has  been  performed,  and  nothing  remains 
to  be  done  but  to  pay  the  money,  a  recovery  therefor  may  be  had 
under  the  common  counts:  County  of  Jackson  vs.  Hall,  53 
III.,  441. 

2.  Where  a  party  contracted  to  build  a  county  jail,  and  to  receive 
in  payment  therefor  the  bonds  of  the  county,  and,  upon  completion 
of  the  building,  did  receive  the  bonds,  which  were  afterwards,  how- 
ever^ repudiated  by  the  county  authorities  as  invalid.  Held:  The 
county  having  denied  the  validity  of  the  bonds,  the  party  doing  the 
work  could  recover  the  price  agreed  to  be  paid  therefor,  in  money, 
and  under  the  common  counts — the  county  having  repudiated  the 
bonds,  would  be  estopped  to  assert  their  validity  so  as  to  defeat  the 
action:  Ibid,  441. 

Attachment. 

1.  Where  an  original  attachment  issued  and  a  summons  of  gar- 
nishment is  served  upon  a  party,  who  dies  before  the  return  day  of 
process,  his  administrator  can  not  be  required  to  answer  said  gar- 
nishment. In  such  a  proceeding,  the  garnishee  is  required  to  answer 
on  oath,  whether  he  is  indebted  to  the  absconding  debtor,  and  if  so, 
how  much?  This  being  peculiarly  within  his  own  knowledge,  the 
action  can  not  be  prosecuted  against  his  representatives:  Tate  vs. 
Mooreh&id  et  al,  65  N.  C,  681. 

2.  Where  one  is  summoned  as  a  garnishee  in  an  attachment,  and 
owes  a  note  which  is  negotiable,  he  has  a  right  to  insist  upon  the 
production  and  surrender  of  the  note,  or  upon  an  indemnity,  as  in 
the  case  of  a  lost  note,  before  a  judgment  is  taken  against  him  upon 
his  garnishment:     Ibvi,  681. 
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3.  In  an  action  against  a  sheriff  for  the  recovery  of  personal 
property  alleged  to  have  been'  improperly  attached,  or  for  its  value, 
where  the  complaint  contains  no  allegation  that  the  levy  was  exces- 
sive, the  plaintiff  can  not  avail  himself  of  the  fact  that  the  evidence 
showed  that  the  levy  was  excessive,  so  as  to  entitle  him  to  a  recovery 
for  the  excess:     Sexey  vs.  Adkinaon,  40  Cal.,  408. 

4.  Where  a  creditor  of  the  mortgagor  of  personal  property  causes 
the  same  to  be  seized  by  legal  process  for  the  satisfaction  of  his  debt, 
he  acquires  thereby  a  lien  upon  the  property,  subject  to  the  rights  of 
the  mortgagee,  and  may  sustain  an  action  against  the  latter  to  re- 
deem the  property,  or  for  other  proper  equitable  relief:  Morgan  d 
oL  vs.  Spangler  et  aL,  20  Ohio,  38. 

5.  In  this  State,  a  title  acquired  under  foreign  bankrupt  or  in- 
solvent proceedings,  will  not  prevail  over  the  lien  of  creditors  attach- 
ing under  our  own  laws,  property  found  here.  Accordingly,  where, 
in  a  suit  commenced  in  this  State  against  foreign  debtors,  citizens  of 
Massachusetts,  a  warrant  of  attachment  had  been  issued,  and,  upon 
the  arrival  of  a  sea-going  vessel  at  the  port  of  New  York,  such 
debtor's  interest  in  the  ship  was  seized  by  the  plaintiff,  as  sheriff*, 
under  such  attachment,  and  the  defendants  claimed  as  assignees  of 
such  debtors,  appointed  under  the  insolvency  laws  of  Massachusetts 
prior  to  the  issuing  of  the  warrant.  Held:  That  the  lien  acquired 
by  the  levy  must  prevail  over  the  title  of  such  assignees;  and  this, 
although  at  the  time  of  the  assignment,  the  vessel  was  not  within 
our  territory,  but  in  the  Pacific  ocean:  AW/// -vs.  Craps,  45 
N.  Y.,  86. 

6.  To  constitute  a  levy  upon  real  estate  under  an  attachment, 
nothing  more  is  required  to  be  done  by  the  oflBcer,  than  some  act 
with  intent  to  make  the  property  liable  to  the  process.  This  will 
constitute  a  seizure,  and  create  a  lien  against  the  debtor,  and  all 
claiming  under  him  by  title  subsequently  acquired,  except  bona  Jid( 
purchasers  and  encumbrances :     Rodgers  vs.  Bonner ,  45  N.  Y.,  «J79. 

See  Contract,  6. 

Attorney  and  Client. 

1.  The  statute  of  limitations  does  not  begin  to  run  upon  the  claim 
of  an  attorney  for  services  and  disbursements  until  the  termination 
of  the  proceeding  in  which  they  were  rendered  and  disbursed,  where 
his  employment  was  to  conduct  such  proceeding  to  its  termination: 
JHygatt  vs.   Wilcox,  45  N.  Y.,  306,  (6  Hand.) 
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2.  Administrators,  who  retain  an  attorney  to  attend  for  them  in 
proceedings  against  them  on  a  final  accounting  before  the  surro- 
gate, are  jointly  liable  to  such  attorney,  although  their  interests 
upon  a  distribution  are  different :  lb. 

3.  An  attorney  is  not  authorized  by  his  retainer  to  satisfy 
a  judgment  without  payment,  and  if  he  does  so,  the  court 
will  set  such  satisfaction  aside;  and  although  an  attorney  should 
hold  the  judgment  by  assignment,  as  security  for  debts  due 
from  his  client,  his  satisfaction  without  payment,  is  good  only 
for  the  amount  of  his  interest:  Beei'S  vs.  Hendrickson,  45  N. 
Y.,  665.    • 

Baggage. 

\rhere  the  baggage  of  a  passenger  is  placed  in  the  charge  of  the 
carrier,  and  upon  arriving  at  his  place  of  destination,  the  passenger 
leaves  it  in  charge  of  the  carrier,  the  duty  and  liability  of  the  carrier 
as  such,  will  not  be  changed  to  that  of  warehouseman,  until  the  bag- 
gage is  stored  in  a  safe  and  secure  warehouse.  If  the  baggage  be 
placed  in  an  insecure  room,  and  is  stolen,  the  carrier  will  be  held  re- 
S{K)nsibIe  in  that  capacity,  not  as  warehouseman.  The  same  rule 
applies,  in  this  regard,  to  the  carrying  of  baggage,  as  in  case  of  ordi- 
nary freight:  Bartholomew  vs.  St.  Louis,  J.  and  Chicago  R.  JR. 
C\  53  III.,  227. 

Bailment. 

1.  The  delivery  of  personal  property  to  another,  by  the  owner,  to 
be  taken  care  of,  and  returned  at  a  stated  time,  upon  the  terms  that 
the  latter  is  to  be  compensated  out  of  its  increase,  is  a  mere  bailment 
for  the  benefit  of  both  parties,  and  does  not  divest  the  title  of  the 
true  owner:  RohinS'm  vs.  Haas,  40  Cal.,  474. 

2.  The  purchaser  of  property,  from  a  bailee,  stands  in  privity  with 
the  latter  and  the  letters  of  the  bailee,  written  to  his  bailor,  or  other 
admissions  of  his,  while  in  possession,  going  to  show  how  he  held  the 
property,  are  proper  evidence  against  the  bailee,  or  his  transferee : 
Ibid. 

3.  Before  a  consignee  of  goods  can  sell  the  property  consigned  to 
him,  contrary  to  express  instructions,  for  the  purpose  of  reimbursing 
himself  for  advances,  he  must  first  give  reasonable  notice  to  the  con- 
signee to  pay  him  for  such  advances:  Ilalhwel  et  al.  vs.  Fawjd,  30 
Iowa,  490. 
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Banks  and  Banking. 

1.  The  certificate  of  stock  in  a  National  Bank  contained  a  provi- 
sion that  the  stock  was  not  transferable  until  all  the  liabilities  of  the 
stockholders  to  the  bank^  were  paid.  Held,  that  such  an  agreement 
gave  the  bank  no  lien  upon  the  stock  for  subsequent  indebtedness  of 
the  stockholder,  and  was  void,  as  prohibited  by  the  Act  of  Congre^y, 
(Act  of  1864,  13  U.  8.  Statutes,  99.)  The  bank  could  only  acquire 
an  interest  in  its  stock  by  a  purchase,  to  prevent  a  loss  upon  a  debt 
previously  contracted  in  good  faith.  Held,  also,  that  a  debt  due  from 
the  stockholder,  arising  from  collections  made  by  him  for  the  bank, 
was  a  **loan"  within  the  meaning  of  the  act:  Conklin  vs.  Tlie  Second 
Nxtlonftl  Bank  of  Oswego,  45  N.  Y.,  655. 

2.  The  plaintiff  deposited  with  the  defendant  certain  bonds,  as  se- 
curity for  a  loan  payable  on  demand,  and  subsequently  made  over- 
drafts upon  his  account  with  the  defendant,  to  a  large  amount.  The 
defendant,  learning  of  such  overdrafts,  and  claiming  a  banker's  lien 
upon  the  bonds  therefor,  as  well  as  for  the  loan,  and  being  unable  to 
give  notice  or  make  demand  upon  the  plcfintiff*,  sod  the  bonds;  with- 
out any  demand  or  notice,  and  at  private  sale.  The  surplus  of  avails 
after  satisfying  the  loan,  was  credited  upon  the  overdraft,  but  aiter- 
wards  the  defendant  sold  and  transferred  to  a  third  person  the  whole 
amount  of  such  overdraft.  The  plaintiff,  after  tender  of  the  amount 
of  the  loan  and  demand  of  the  bonds,  sued  for  the  conversion  thereof. 
Held,  that  the  sale  of  the  bonds  at  private  sale  was  unauthorized,  and 
the  i)laintiff  could  elect,  either  to  affirm  such  sale  and  claim  the  ben- 
efit  of  the  surplus  in  reduction  of  his  overdraft,  or  repudiate  the  sale 
and  credit  of  surplus,  and  hold  the  defendant  res{)onsible  for  the 
bonds;  held,  further,  that  the  plaintiff  having  repudiated  the  sale, 
the  defendant's  transfer  of  its  claim  on  account  of  overdraft,  pre- 
cluded it  from  using  any  part  thereof  by  way  of  off-set  or  counter 
claim,  notwithstanding  the  consideration  for  such  tran.-fer  was  nuich 
less  than  the  amount  S'>  overdrawn :  Strong  vs.  Xidianal  Mechanics 
Banking  AssocvUion,  45  N.  Y.,  718. 

3.  When  a  genuine  check,  drawn  by  one  of  its  customers  upon  a 
bank,  is  presented  by  the  drawee  to  that  bank  for  deposit,  it  is  sub- 
stantially a  demand  of  payment  by  the  holder  of  the  check.  If  the 
bank  accepts  the  check  and  pays  it,  either  by  delivering  the  currency, 
or  giving  the  party  credit  for  it  as  a  deposit,  the  transaction  is  closed 
between  the  bank  and  such  party.  And  where  the  amount  of  a 
check,  so  presented,  was  credited  to  the  holder  upon  his  deposit  tick- 
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et  by  the  officers  of  the  bank.  Held,  the  bank  became  liable  for  the 
amount  of  the  check,  although  on  the  same  day,  and  before  the  close 
of  banking  hours,  but  after  it  had  paid  other  checks  of  the  drawers 
presented  later,  it  returned  the  check  to  the  depositor  as  not  good, 
and  although  the  account  of  the  drawer  was  overdrawn  at  the  time 
of  the  deposit:  Oddie  vs.  The  National  City  Bank  of  New  York,  45 
N.  Y.,  735. 

BiLTiS  OP  Exchange. 

If  commercial  paper,  when  received  upon  the  sale  of  property,  by 
the  vendor,  at  the  risk  of  the  vendee  as  to  its  payment,  or  as  a  secu- 
rity upon  a  ])re-existing  debt,  becomes  valueless  through  the  laches 
of  the  party  receiving  it,  the  loss  must  be  borne  by  him,  and  he  can 
not  recover  the  price  of  his  goods  or  his  debt :  Darnall  vs.  MoreJy^^f^ 
45N.Y.,64.  S'^S^ 

Bills  and  Notes.  '^^^^^W 

1.  A  member  of  a  firm  after  dissolution,  without  authority  fiom 
his  co-partners,  renewed  firm  notes  by  giving  a  new  note  in  the  firm 
name.  The  new  note,  without  any  intent  to  defraud,  was  made  to 
bear  interest  at  the  rate  of  ten  per  cent,  and  to  include  the  individual 
note  of  one  of  the  partners.  Ttie  defendant,  a  member  of  the  firm, 
supposing  the  new  note  was  simply  a  renewal  of  the  firm  notes  at  six 
per  cent,  interest,  promised  to  pay  it.  Held,  that  the  note  given  in 
renewal  was  binding  on  the  defendant  for  the  amount  of  the  firm 
notes  surrendered  on  the  renewal,  with  simple  interest  from  that 
time:  Wilson  vs.  Foster,  20  Ohio,  89. 

2.  The  drawer  of  a  check  payable  to  the  order  of  the  plaintiff,  de- 
livered it  to  a  third  person  in  exch-inge  for  property  of  the  plaintiff, 
such  third  person  claiming  to  be  the  plaintiff,  and  saying  he  could 
identify  himself  at  the  bank.  In  ignorance  of  the  circumstances  un- 
der which  the  check  was  given,  the  bank  paid  the  check  to  the  bear- 
er without  inquiry,  on  the  forged  indorsement  of  the  plaintiff's 
name.  Held,  1st,  that  the  plaintiff  could  ratify  the  act  of  the  drawer 
in  giving  the  check,  and  by  such  ratification  the  check  became  his  pro- 
perty, for  the  amount  of  which  he  could  maintain  an  action  against 
the  bank.  2.  The  fact  that  the  drawer,  with  notice  of  the  plaintiff's 
claim  against  the  bank,  subsequently  lifted  the  check,  and  was 
charged  with  its  amount  in  his  settlement  with  the  bank,  did  not  af- 
fect the  rights  of  the  plaintiff:  Dodge  vs.  National  Exchange  Bank, 
20  Ohio,  234. 
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3.  If  a  promissory  note  be  given  in  settlement  of  an  acooant,  of 
which  some  of  the  items  are  for  intoxicating  liquors  sold  by  the 
payee  to  the  maker,  to  be  drank  on  the  premises  where  sold,  in  vio- 
lation of  the  statute  in  such  cases  made  and  provided,  the  considera- 
tion of  such  note  is  partly  illegal,  and  the  who!e  note  is  therefore 
void:    ^Yidoe  vs.  Webb,  20  Ohio,  431; 

4.  The  liability  of  the  drawer  or  indorser  of  a  bill  of  exchange  is 
not  fixed,  unless  there  has  been  a  demand  for  payment  and  notice 
given  of  the  failure  to  pay,  and  these  must  be  proved  on  the  trial: 
Flowers  vs.  Bitting,  45  Ala.,  448. 

5.  Notice  of  the  protest  of  a  note  or  bill  of  exchange  may  be  given 
to  the  indorser  through  the  post  oflSce,  notwithstanding  the  place 
where  payment  was  to  be  made,  and  where  the  demand  and  protest 
were  made,  was  that  of  his  residence,  when  the  holder,  who  is  the 
owner,  lives  elsewhere:  Philipe  vs.  Harbtlee,  45  Ala.,  597. 

6.  A  note  made  payable  to  "the  estate  of  T.  A.  Thornton,"  and 
signed  by  the  party  to  be  charged,  is  a  written  contract,  ascertaining 
the  demand,  and  is  evidence  of  the  existence  of  a  debt  which  the  ex- 
ecutor may  recover  as  assets  of  the  estate :  Hendricks  vs.  ThornUjUy 
45  Ala.,  299. 

7.  It  is  no  defense  in  an  action  on  a  promissory  note  by  an  in- 
dorsee thereof — that  the  defendants  were  accommodation  makers — 
though  it  was  received  by  the  plaintiff  with  knowledge  r>f  that  fact, 
if  it  was  taken  in  good  faith  and  for  value  in  the  usual  course  of 
business:  Winter's  tt  al,  vs.  The  Home  Insurance  Company,  30  Iowa, 
171. 

8.  Nor  would  the  fact  that  the  note  was  negotiated  to  the  plaintiff 
by  one  of  the  makers,  who  was  the  real  debtor,  instead  of  the  payee, 
change  the  rule :  Id, 

9.  A  promise  of  payment  by  an  indorser,  with  full  knowledge  of 
the  facts  respecting  the  demand  and  notice,  waives  his  right  to  sub- 
sequently insist  upon  their  insuflSciency:  Allen  vs.  Harrah,  30  Iowa, 
362. 

10.  The  defense  that  the  signatures  of  the  makers  to  a  promissory 
note  were  obtained  by  fraud,  can  not  be  made  against  a  bana  fide 
holder  for  value  before  maturity:  I/jomis  et  al,  vs.  Metcalf  et  a/.,  30 
Iowa,  381. 

11.  A  claim  against  the  husband  can  not  be  pleaded  as  a  set-off  in 
an  action  by  the  wife,  on  a  note  which  he  has  legally  transferred  to 
her,  and  which  is  her  property:  Stannus  vs.  Stannus,  30  Iowa,  447. 
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Broker. 

1.  A  contract  for  the  sale  and  purchase  of  shares  of  the  stock  of 
a  railroad  corporation,  at  a  specified  price,  "payable  and  deliverable, 
seller's  option,  in  this  year,  with  interest  at  the  rate  of  six  per  cent, 
per  annum,"  effects  a  sale  in  presently  the  vendor  becoming  a  quasi 
trustee  for  the  purchaser,  and  the  latter  is  entitled  to  all  dividends 
accruing  on  such  shares  thereafter :  Carrie  vs.  White,  822 ;  45 
X.  Y. 

2.  When  the  vendor  gives  notice  within  the  time,  of  his  option 
to  deliver,  the  rights  of  the  parties  become  the  same  as  though  the 
time  of  delivery  named  by  him  had  been  specified  in  the  original 
contract.     I&id. 

3.  If  the  purchaser,  pursuant  to  such  notice,  at  the  time  named 
therein,  offers,  and  is  ready  to  take  and  pay  for  the  stock,  and  the 
vendor  neglects  to  deliver,  or  offer  to  deliver,  a  tender  of  the  money 
is  not  necessary,  as  payment  and  delivery  are  to  be  simultaneous: 
Ihid. 

4.  If  the  purchaser  makes  distinct  and  separate  demands,  one 
for  the  shares  purchased,  with  dividend  accrued  thereon,  the  other 
for  the  additional  shares  of  new  stock,  he  may  recover  the  subject  of 
the  former  demand,  although  not  entitled  to  that  of  the  latter:  Ibid, 

Carrier. 

1.  While  a  passenger  train  of  a  railroad  company  was  crossing  a 
bridge,  constructed  on  the  line  of  its  road,  over  a  creek,  the  bridge 
gave  way,  its  central  pier  having  been  undermined  by  the  waters  of 
the  creek,  and  the  train  was  precipitated  into  the  creek,  killing  a  pas- 
senger who  had  about  his  person  a  package  of  money  which  he  was 
carrying  for  the  plaintiff.  By  this  accident  the  stoves  on  the  train 
were  overturned,  setting  fire  to  the  debris  of  the  cars,  and  consum- 
ing the  package  of  money  with  the  body  of  the  passenger.  Upon 
suit  brought  by  the  owner  of  the  money  to  recover  from  the  railroad 
company  for  the  value  of  the  package,  his  petition  stated  the  forego- 
ing facts,  and  charged  that  the  accident  occurred  through  the  negli- 
gence and  unskillfulness  of  the  defendant  in  the  construction  and 
maintenance  of  the  bridge,  and  in  the  running  of  the  train.  On 
demurrer  to  this  petition,  on  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action :  Held,  1st,  That  the  case 
stated  in  the  petition  does  not  come  within  the  operation  of  the 
maxim  which  requires  every  ,one  so  to  conduct  his  business  as  not  to 
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do  injury  to  another.  2d,  That  the  defendant,  as  a  common  carrier 
of  passengers,  is  not  liabte  for  the  loss  of  money  kept  in  the  sole 
custody  of  a  passenger,  and  which  he  carries,  without  notice  to  the 
defendant,  for  a  purpose  unconnected  with  the  expenses  of  the  jour- 
ney, notwithstanding  such  loss  was  occasioned  by  the  negligence  of 
defendant's  servants,  and  that  the  demurrer  to  the  petition  was  well 
taken :  First  Nat.  Bank  of  Greenfield  vs.  M,  &  C.  R.  R,  Co.,  20 
Ohio,  259. 

2.  In  an  action  against  a  railroad  company  to  recover  damages 
for  delay  in  transporting  a  lot  of  hogs,  it  appeared  the  contract  was, 
that  the  company  should  not  be  liable  for  loss  "by  delay  of  trains, 
or  any  damage  said  property  might  sustain,  except  such  as  might 
result  from  a  collision  of  a  train,  or  when  cars  were  thrown  from 
the  track  in  course  of  transportation."  During  the  trip,  one  car  was 
thrown  from  the  track  by  reason  of  a  broken  rail,  while  all  the  cars 
containing  the  hogs  remained  on  the  track  :  HeM,  the  company  were 
liable  for  whatever  hogs  were  lost,  or  whatever  shrinkage  occurred 
by  reason  of  the  delay  occasioned  by  the  accident :  III.  Gen.  R*  R. 
Co.  vs.  Oivens  et  al.,  53  111.,  391. 

3.  In  an  action  against  a  railroad  company  to  recover  for  injury 
to  a  quantity  of  corn,  occasioned  by  delay  in  the  transportation  of 
the  same,  the  defendants  can  not  claim  exemption  from  liability 
under  a  clause  in  the  bill  of  lading  which  releases  them  from  loss  on 
perishable  property.  Mature,  merchantable  corn  can  not  be  regard- 
ed of  that  character  :  III.  Cent.  R.  R.  ,Co.  vs.  McClellan,  54  111.,  58. 

4.  Railroad  companies  are  common  carriers,  and  where  they  receive 
goods  to  carry,  marked  to  a  particular  place,  they  are  bound,  prima 
facie,  under  an  implied  agreement  from  the  mark  or  direction,  to 
carry  to,  and  deliver  at  that  place,  although  it  be  a  place  beyond 
their  own  line  of  carriage :  III.  Cen.  R.  R.  Co.  vs.  Frankenburg  etuL, 
54  111.,  S8. 

5.  A  contract  made  by  a  railroad  corporation  to  transport  ami 
deliver  goods  at  a  point  beyond  the  terminus  of  its  own  line,  con- 
tained the  following  clause :  "Unavoidable  accidents  of  the  railroad, 
and  of  fire  in  the  depot,  excepted :"  Held,  that  in  the  absence  of 
proof  of  any  other  or  new  contract,  this  exception  would  be  held  to 
extend  to  every  other  carrier  through  the  whole  line  of  transporta- 
tion, and  that  in  an  action  against  a  connecting  carrier,  the  goods 
having  been  lost  while  in  its  possession,  such  carrier  could  claim  the 
benefit  of  it :  Maghee  vs.  The  Caniden  and  Amboy  Railroad  Grni- 
party,  45  N.  Y. 
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6.  When  a  carrier  accepts  goods  to  be  carried,  with  a  direction  on 
the  part  of  the  owner  to  carry  them  in  a  particular  way,  or  by  a 
particular  route,  he  is  bound  to  obey  such  directions ;  and  if  he  at- 
tempts to  perform  his  contract  in  a  manner  different  from  his  under- 
taking, he  becomes  an  insurer,  and  can  not  avail  himself  of  any 
exception  in  the  contract.     Ibid. 

7.  But  if  it  should  be  3hown  in  such  a  case  that  the  loss  must 
certainly  have  occurred  from  the  same  cause,  if  there  had  been  no 
default  or  deviation,  the  carrier  should  be  excused.  The  burden  of 
proof  of  this  fact,  however,  is  on  the  carrier.     Ibid. 

8.  When  goods  are  shipped  under  a  verbal  agreement  for  the 
transportation  thereof,  such  agreement  is  not  merged  in  a  bill  of 
lading,  partly  written  and  partly  printed,  delivered  to  the  shipper 
after  he  has  parted  with  control  of  his  goods,  although  such  bill  of 
lading,  by  its  terms,  limited  the  liability  of  the  carrier,  and  express- 
ed on  it6  face  that  by  accepting  it  the  shipper  agreed  to  its  condi- 
tions. The  mere  receipt  of  the  bill,  after  the  verbal  agreement  has 
l)een  acted  on,  and  the  shippers  omitting,  through  inadvertence,  to 
examine  the  printed  conditions,  are  not  suflBcient  to  conclude  him 
from  showing  what  the  actual  agreement  was,  under  which  the  goods 

had  been  shipped :  JSostwick  vs.    The  Baltimore  and  Ohio  Railroad 
Company ,  45  N.  Y.,  712. 

See  Baggage. 

Cause  of  Action. 

1.  The  plaintiff^  purchased  a  ticket  of  the  defendants,  a  railroad 
corporation,  at  a  point  on  their  line,  for  New  York,  and  had  his 
baggage  checked  for  that  city.  He  arrived  there  by  the  Hudson 
River  Railroad,  a  connecting  line  of  road,  at  nine  o'clock  in  the 
morning,  and  about  noon  of  that  day  gave  his  check  to  an  express- 
man in  the  city  of  Brooklyn,  with  directions  to  get  the  trunk  from 
the  depot  of  the  Hudson  River  Railroad  for  him.  The  expressman 
ueglecting  to  do  so,  when  two  days  afterwards,  the  plaintiff*  demand- 
ed the  trunk  at  the  depot,  it  could  not  be  found.  The  defendants 
bad,  in  pursuance  of  an  arrangement  with  the  Hudson  River  Rail- 
road Company,  transferred  the  baggage  to  the  latter  at  Albany,  and 
it  had  been  conveyed  by  them  to  New  York  and  deposited  in  their 
depot.  In  an  action  brought  by  the  plaintiff  to  recover  the  value  of 
his  trunk  and  contents:  Held,  that  he  was  entitled  to  recover,  in  the 
absence  of  any  proof  on  the  part  of  the  defendants  accounting  for 
the  failure  to  deliver  it :  Bumell  vs.  New  York  Central  Railroad 
Company,  45  N.  Y.,  184. 
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2.  Money  paid  upon  a  contract  for  the  sale  of  goods,  invalid  under 
the  statute  of  frauds,  can  not  be  recovered  back  from  a  vendor  who 
is  ready  to  perform  on  his  part :  Allis  vs.  Beady  46  N.  Y.,  142. 

3.  Tn  consideration  of  the  assignment  to  him  by  the  plaintiff  of 
an  interest  in  a  patent,  the  defendant  bound  himself  to  pay  the 
plaintiff  $1,000  before  the  end  of  the  next  year,  or  "re-assign  the 
patent:"  jffeW,  the  year  having  elapsed  without  payment,  and  the 
defendant  having  a  few  days  thereafter,  on  the  money  being  de- 
manded, offered  to  re-assign,  that  no  action  would  lie  against  him 
upon  his  obligation  to  recover  the  $1,000.  By  its  terms,  he  had  the 
option  during  the  whole  year,  to  pay  the  price,  and  upon  his  failure 
to  do  so  within  that  time,  the  plaintiff's  only  remedy  was  to  compel 
the  re-assignment,  or  in  case  of  refusal,  to  recover  whatever  might 
be  its  value :  Manvtl  vs.  Holdredge,  45  N.  Y.,  161. 

4.  "Where  services  are  rendered  under  a  contract  void  by  the 
statute  of  frauds,  no  action  can  be  maintained  to  recover  their  value, 
except  upon  the  default  of  the  other  party,  or  his  refusal  to  go  on 
with  the  contract;   Galviii  vs.  Prentice,  45  N.  Y.,  162. 

5.  A  verbal  agreement  was  entered  into  between  the  plaintiff  and 
defendant,  by  which  the  latter  agreed  to  bid  off  in  his  own  name, 
and  enter  into  a  contract  for  the  purchase  of  land,  and  pay  from  his 
own  funds  the  necessary  amount  for  that  purpose  for  the  joint  bene- 
fit of  both.  The  plaintiff  was  to  re-imburse  oue-half  of  the  money 
so  paid ;  the  deed  to  be  taken  in  the  name  of  both :  Heldy  the  de- 
fendant having  bid  off  the  land  in  his  name  and  taken  a  contract 
thereof,  but  refused  to  convey  one-half  of  the  contract  to  the  plain- 
tiff, that  no  action  would  lie  to  compel  the  execution  of  the  agree- 
ment: Levy\s.  Brush,  45  N.  Y.,  589. 

6.  An  action  will  not  lie  against  an  owner  of  land,  who,  in  dig- 
ging a  well  upon  his  own  premises,  intercepted  the  percolation  or 
underground  currents  of  water,  and  thereby  prevented  their  reaching 
the  springs  or  open  running  stream  on  the  soil  of  another.  The  rule 
is  different  when  the  water  has  actually  reached  and  become  a  part 
of  the  spring  or  stream,  and  is  substracted  from  it:  The  Village  of 
Delhi  vs.  Yonmaw,  46  N.  Y.,  362. 

7.  Where  there  are  no  fraudulent  representations  made,  or  deceit 
practiced,  and  no  warranty  given  of  the  actual  number  of  acres  of  a 
growing  crop  sold,  the  vendor  is  not  liable  for  the  discrepancy  be- 
tween the  actual  number  and  the  number  as  represented  by  him. 
The  same  principle  is  applicable  to  a  claim  for  damages  on  account 
of  the  condition  of  buildings  sold :     Harsha  vs.  Reid,  46  N.  Y.,  415. 
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8.  A  covenant  by  the  owner  of  land  not  to  permit  a  grist-mill  to 
be  erected  thereon,  is  not  a  covenant  running  with  the  land,  charging 
an  unnamed  assignee.  It  is  a  personal  contract,  binding  only  the 
covenantors  and  their  personal  representatives.  An  action  will  lie 
agaiDst  no  one  but  the  covenantor  for  a  breach  of  this  covenant;  and 
a  subsequent  grantee  of  the  lands  will  not  be  liable  upon  it:    Ibid. 

9.  Upon  decreeing  specific  performance  of  a  verbal  contract  for 
the  conveyance  of  real  estate,  upon  the  ground  of  part  performance, 
the  court  will  be  governed  by  the  same  principles  in  adjusting  the 
equities  of  the  parties  as  upon  a  written  contract,  valid  by  the  statute 
of  frauds;  and  if  the  seller  is  not  able  fully  to  comply  with  the  con- 
tract, the  buyer  has  his  election,  either  to  have  the  contract  specifi- 
cally performed,  so  far  as  the  seller  can  perform  it,  and  to  have  an 
abatement  out  of  the  purchase  money,  or  compensation  for  any  defi- 
ciency iu  the  title,  quality,  or  other  matters  touching  the  estate: 
Ibid. 

10.  But  a  court  of  equity  can  not  give  a  personal  judgment  in 
damages  against  a  defendant,  for  an  independent  cause  of  action 
growing  out  of  a  contract  void  by  the  statute.  An  existing  equitable 
cause  of  action,  for  a  specific  performance,  will  not  create  and  secure 
to  the  party  an  independent  cause  of  action,  which  would  not  exist 
and  could  not  be  enforced  but  for  the  equitable  right  of  action : 
Ibid. 

11.  An  instrument  in  writing  conveyed  to  the  defendant  all  the 
interest  of  A.,  in  certain  premises,  with  a  right  of  entry  on  breach  of 
condition  subsequent :  Held,  that  the  defendant,  by  accepting  the 
conveyance,  became  bound  to  perform  the  stipulations  on  his  part 
recited  therein,  although  he  had  not  executed  it.  The  right  of  re- 
entry being  attached  to  covenants,  gave  them  the  force  of  conditions : 
Chamberlain  vs.  Parker,  45  N.  Y.,  569. 

12.  Loss  may  be  sustained,  in  a  legal  sense,  by  the  breach  of  a 
contract,  notwithstanding  it  can  be  shown  that  performance  would 
have  been  a  positive  injury  to  the  plaintiff,  as  in  case  of  a  failure  to 
perform  an  agreement  to  erect  a  useless  structure  upon  the  plaintiff^s 
own  premises;  but  this  rule  does  not  extend  to  the  erection  of  a 
structure  upon  land  in  which  the  plaintiff  has  no  interest,  and  as  to 
which  he  is  under  no  obligation :     Ibid. 

13.  If  an  illegal  tax  is  collected  and  paid  into  the  treasury  of  a 
county,  an  action  as  for  money  had  and  received  will  lie  against  the 
county  for  its  recovery:  Newman  vs.  Supeiinaora  of  Livingston 
Courdy,  45  N.  Y.,  676. 
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14.  The  money  having  come  to  the  treasury  of  the  county  by  the 
wrongful  act  and  with  the  knowledge  of  its  officers,  no  demand  is 
necessary  before  suit,  nor  is  it  necessary  to  present  the  claim  therefor 
to  the  board  of  supervisors  for  audit  and  allowance:     Ibid, 

Bee  Limitation,  5. 

^  Chancery. 

1.  Even  though  a  court  of  law  may  have  the  power  under  (he 
statute,  to  correct  a  judgment  which  has  been  fraudulently  changed 
by  increasing  the  amount  for  which  it  was  rendered,  it  not  being 
clear,  however,  that  such  power  exists,  still  that  would  not  oust  a 
court  of  equity  of  its  jurisdiction.  Fraud  is  a  matter  of  chancery 
jurisdiction,  and  that  court  would  not  lose  it  merely  by  the  statute 
conferring  a  similar  jurisdiction  upou  courts  of  law:  Babcock  vs. 
McCamant,  et  aL,  53  111.,  215. 

2.  Where  the  surety  on  a  note  secured  by  mortgage  brought  suit 
for  the  pur])Ose  of  obtaining  a  decree  of  foreclosure  in  his  favor,  and 
the  payee  filed  an  answer  resisting  the  relief  sought  by  the  surety, 
but  filed  no  cross-bill  nor  asked  for  any  relief:  Held,  it  was  error 
to  decree  a  foreclosure  for  the  benefit  of  the  payee :  ConweU  el  al 
vs.  McCowan  etaL,  53  111.,  363. 

Check.— See  Banks  and  Banking,  3;  Bii.iiS  and  Notes,  2. 
Color  of  Title. — See  Adverse  Possession,  2,  3,  5. 

Compromise. 

1.  In  an  action  of  covenant  on  a  lease,  brought  by  the  lessor,  the 
defendant  pleaded  to  the  whole  declaration,  setting  up  that  the  par- 
ties, having  divers  disputes  concerning  the  subject  matter  of  the  suit, 
as  a  compromise  and  settlement  thereof,  before  suit  brought,  agreed 
the  lease  should  be  surrendered  and  annulled,  and  the  same  ^vas  sur- 
rendered and  cancelled,  and  the  possession  given  to  the  plaintiff: 
Held,  the  plea  was  bad,  because  it  did  not  aver  the  plaintiff  accepted 
the  possession :     Burroughs  vs.  Claiicey,  53  111.,  30. 

2.  A  mere  executory  verbal  agreement,  without  consideration  by 
the  holder  of  a  promissory  note,  to  accept  from  the  maker  a  less  sum 
than  is  due  thereon,  will  constitute  no  defense  to  a  suit  on  the  note 
Even  the  payment  of  a  less  sum  of  money  than  the  real  debt  would 
be  no  satisfaction  of  a  larger  sum,  without  a  release  by  deed:  2%- 
vx>rth  vs.  Hyde  ei  al,  54  111.,  386. 
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Confederate  Money. 

1.  Parties  who,  daring  the  late  rebellion,  contracted  on  the  basis 
of  Confederate  money,  and  thus  speculated  on  the  chances  of  the 
failure  of  the  government,  whose  authority  they  contemned,  must 
abide  the  results, — ^they  need  not  look  to  the  courts  to  efifectuate 
contracts  which,  no  matter  how  remotely  or  contingently,  contempla- 
ted the  destruction  of  the  Government:  Donley  vs.  Tindale,  32 
Tex.,  43. 

2.  The  plea  in  this  case,  to  the  effect  that  the  note  sued  on  was 
payable  in  Confederate  money,  presented  a  good  defense  to  the  ac- 
tion, notwithstanding  that  the  note  on  its  face  called  simply  for 
"dollars,"  and  it  was  competent  for  the  defendant  to  establish  that 
defense  by  parol  proof:     lb. 

3.  Payment  in  Confederate  notes  during  the  rebellion,  which  were 
accepted  without  objection  at  the  time  they  were  made,  can  not  be 
avoided  on  the  ground  that  they  were  received  only  because  the  re- 
cipient stood  in  dread  of  the  rebel  authorities,  who  then  denounced 
and  threatened  all  persons  who  refused  to  accept  Confederate  money 
in  discharge  of  their  dues.  Such  general  apprehension  is  not  duress: 
Vander  Hoven  vs.  Netle,  32  Tex.,  181. 

4.  A  payment  of  Confederate  money  in  satisfaction  of  an  open  ac- 
count, made  to  and  accepted  without  objection  by  an  agent  and  at- 
torney of  the  creditor,  is  held  a  good  payment  in  this  case,  although 
there  is  no  evidence  in  the  record  of  any  special  authority  conferred 
on  the  agent  to  receive  such  currency :  Burleson  vs.  Cleveland^  32 
Tex.,  397. 

5.  In  a  contract,  the  consideration  of  which  was  Confederate  notes, 
it  is  immaterial  whether  the  party  first  agreed  to  pay  money  for 
such  notes,  or  to  pay  property  for  them,  and  then  executed  a  promis- 
sory note  for  the  property,  the  consideration,  which  was  the  basis  of 
the  promise,  being  Confederate  notes,  was  illegal,  null  and  void: 
George  vs.  Terry,  26  Ark.,  160. 

6.  A  contract,  the  consideration  of  which  was  Confederate  money, 
is  illegal  and  void :      Waymack  vs.  Heilman,  ei  al.,  26  Ark.,  449. 

Conflict  of  Laws. 

The  kx  loci  contractus  determines  the  nature,  validity,  obligation 
and  legal  effect  of  a  contract,  and  prescribes  the  rule  of  its  construc- 
tion and  interpretation,  unless  it  appears  to  have  been  made  with 
reference  to  the  laws  and  usages  of  some  other  State  or  government, 

VOL.  I. — NO.  III. — 9. 
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as  where  it  is  to  be  performed  in  another  plaee ;  when,  in  conformity 
to  the  presumed  intention  of  the  parties,  the  law  of  the  place  of  j)er- 
formance  furnishes  the  rule  of  interpretation.  Upon  principles  of 
comity,  eflFect  is  sometimes  given  by  the  courts  of  a  State  to  foreign 
laws;  but  in  matters  of  contract  such  effect  is  conceded  to  the 
statutes  of  other  States,  only  to  carry  out  the  intent  of  the  parties, 
never  to  qualify  or  vary  the  effect  of  a  contract  made  l>etween  per- 
sons not  citizens  of  such  foreign  State,  or  subject  to  its  laws,  and  not 
made  with  reference  to  those  laws:  Dike  vs.  The  Erie  Ruihcny 
Company^  45  N.  Y.,  113. 

Consideration. 

1.  The  concurrent  doctrine  of  the  text  books  on  the  law  of  con- 
tracts, is,  that  if  one  of  two  considerations  of  a  promise  be  void 
merely,  the  other  will  support  the  promise;  but  that  if  one  of  two 
considerations  be  unlawful,  the  promise  is  void.  When,  however, 
for  a  legal  consideration,  a  party  undertakes  to  do  one  or  more  acts, 
and  some  of  them  are  unlawful,  the  contract  is  good  for  so  much  a? 
is  lawful,  and  void  for  the  residue.  Whenever  the  unlawful  part  of 
the  contract  can  be  separated  from  the  rest,  it  will  be  rejected,  and 
the  remainder  established.  But  this  can  not  be  done  when  one  of 
two  or  more  considerations  is  unlawful,  whether  the  promise  be  io 
do  one  lawful  act,  or  two  or  more  acts,  part  of  which  are  unlawful, 
because  the  whole  consideration  is  the  basis  of  the  whole  promise. 
The  parts  are  inseparable:    Widoe  vs.  Webb,  20  Ohio,  435. 

2.  In  an  action  at  law  by  one  partner,  upon  a  promissory  note, 
executed  to  him  by  his  co-partner,  it  appeared  that  there  wa-s  an 
omission,  by  mistake,  of  some  items  of  account  in  the  settlement 
upon  which  the  note  was  given.  Held:  Even  if  such  omitted  item> 
could  be  adjusted  in  an  action  at  law  between  the  partners,  proof  of 
them  would  only  be  admissible  as  showing  a  failure  of  consideration 
and  not  as^a  set-off:  Johnson  vs.    Wilson,  54  111.,  419. 

3.  By  a  properly  drawn  deed,  the  title  of  the  grantor  of  land?, 
whatever  it  may  be,  passes  to  the  grantee,  without  reference  to  the 
consideration  paid ;  and  it  is  not  a  matter  which  concerns  third  per- 
sons, whether  there  w-as  a  full  consideration  paid  or  not,  so  long  as  it 
is  not  in  fraud  of  their  rights:    Fcbow  vs.  31emtcether,  53  III.,  275. 

4.  To  constitute  a  failure  of  consideration  of  a  promissory  note, 
there  must  be  either  a  warranty  or  a  false  and  fraudulent  representa- 
tion of  the  thing  sold:  Richards  vs.  Betser,  53  111.,  466. 


jyigest  of  State  Reports.  511 

5.  A  promise  to  extend  the  time  of  payment  of  a  debt  is  void, 
unless  founded  upon  a  good  consideration ;  and  the  payment  of  part 
of  the  debt  or  the  interest  already  accrued,  or  an  agreement  to  pay 
interest  for  the  future,  is  not  a  sufficient  consideration  for  such  a 
promise;  nor  will  the  giving  of  a  new  obligation  with  additional 
security  for  a  part  of  the  debt  be  a  good  consideration  for  a  promise  to 
extend  the  time  as  to  the  residue:  Parmelee  vs.  Thompson,  45  X. 
Y.,  58. 

6.  The  discharge  of  a  legal  obligation  by  a  debtor  to  his  creditor 
is  not  a  sufficient  consideration  for  the  promise  of  the  latter.  Accord- 
ingly, where  a  party,  sued  upon  a  note,  paid  the  costs  that  had 
accrued  in  the  suit,  upon  an  agreement  that  it  was  to  be  discontinued 
and  he  was  to  have  a  month  further  time  to  pay  the  note.  Held: 
That  the  promise  to  extend  the  time  was  void  for  want  of  sufficient 
contjideration :  Ibid- 

See  Assignment,  3;  Banks  and  Banking,  2;  Bills  and 
Notes,  3;  Confederate  Money,  5;  Contract,  8;  Lien, 
2;  Release,  1. 

Constitutional  Law. 

An  act  of  Congress  upon  a  subject  within  its  jurisdiction,  but  upon 
which  there  has  been  State  legislation,  does  not  have  the  same  eifect 
upon  the  latter  as  would  its  repeal.  Such  act  merely  indicates  the 
intention  of  Congress,  from  that  time,  to  assume  the  exercise  of  the 
powers  conferred  by  the  Federal  Constitution.  The  State  law  be- 
comes from  that  time,  inoperative,  but  is  not  repealed;  the  repeal  of 
the  act  of  Congress  would  leave  the  State  law  in  full  force.  It  can 
not  be  presumed  that  any  rights  or  interest  secured,  or  obligations 
incurred  under  it,  (the  State  law,)  were  intended  to  be  interfered 
with,  and  henoe,  a  penalty  incurred  under  the  State  law,  before  the 
act  of  Congress  is  passed,  may  be  recovered  afterward :  Sturgis  vs. 
Spofford,  45  N.  Y.,  446. 

Construction. 

A  deed  with  covenants  for  quiet  enjoyment,  contained  the  follow- 
ing clause:  "Reserving  always  a  right  of  way,  as  now  used,  on  the 
west  side  of  the  above  described  premises,  for  cattle  and  carriages, 
from  the  public   highway  to   the  piece   of    land    now   owned  by 

R :"     Held,  That,   although  strictly   a  reservation    in  a   deed 

is  ineffectual  to  create  a  right  in  any  person  not  a  party  thereto. 


512  Digest  of  State  Reports. 

yet  there  being,  in  fact,  a  right  of  way  existing  at  the  time 
of  the  grant  in  R.,  such  clause  must  be  construed  as  an  exception 
from  the  property  conveyed ;  and  that  the  grantor  was  not  liable  to 
the  grantee  as  for  a  breach  of  his  covenant:  Bridger  vs.  Pierson, 
45  N.  Y.,  601. 

See  Contract,  20. 

Contract. 

1.  Equity  will  decree  specific  performance  of  a  covenant  in  a 
lease,  which  provides  that  the  lessee  shall  have  the  privilege  of  pur- 
chasing the  premises  for  a  fixed  sum  of  money,  on  or  before  the  expi- 
ration of  the  term :  Hall  vs.   Ctnt^r^  40  Cal.,  63. 

2.  Where  in  pursuance  of  an  agreement  to  convey  land,  the 
grantee  presents  a  different  deed  to  the  grantor  for  execution  than 
that  called  for  in  the  contract,  the  grantor  must  make  his  objections 
to  the  deed,  when  presented  or  within  a  reasonable  time,  or  when 
the  possession  of  the  premises  is  demanded.  He  can  not  be  permit- 
ted to  avail  himself  of  it,  for  the  first  time,  as  a  defense  when  sued 
for  a  breach  of  the  covenant :     Morgan  vs.  SteamSj  40  Cal.,  434. 

3.  A  verbal  contract  for  the  sale  of  land  is  not  absolutely  void, 
but  voidable  only  at  the  election  of  either  party.  A  creditor  of  the 
vendor  in  suoh  contract  can  not  require  that  considerations  of  equity, 
of  good  faith  and  moral  obligation  arising  therefrom,  shall  be 
ignored,  and  the  contract  held  void:  Lefferson  vs.  Dallas  et  al 
20  Ohio,  68. 

4.  A  contract  for  the  sale  of  real  estate  does  not  of  itself  free 
the  land  from  the  lien  of  judgments  against  the  vendor.  It  is  the 
payment  of  the  purchase  money  which  entitles  the  purchaser  to  pro- 
tection in  equity;  and  to  the  extent  that  the  purchase  money  remains 
unpaid  when  the  lien  attaches,  the  land  will  be  bound:  /&.,  68. 

5.  Where  the  owner  of  land,  by  his  written  contract,  agreed  to 
give  to  a  railroad  company  the  perpetual  right  of  way  through  the 
same,  at  a  stipulated  price,  which  was  paid  to  him,  with  a  provision 
in  the  contract,  that  when  the  road  should  be  completed  the  company 
should  fence  the  same :  HeMj  That  after  the  road  is  completed,  the 
owner  of  the  land  can  not,  upon  failure  to  put  up  the  fence,  eject  the 
company  from  the  land:  Hornback  vs.  CiTtcinnati  and  Ganemlk 
R.  R.  Co.,  20  Ohio,  81. 

6.  A  producer  of  cotton,  still  ungathered,  contracted  verbally 
with  his  creditor  that  he,  the  producer,  would  gather  the  cotton  and 
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take  it  to  a  designated  gin-house^  to  be  ginned  and  baled ;  that  the 
creditor  should  furnish  the  baling  and  rope;  take  the  cotton  to  mar- 
ket when  baled;  sell  it;  and  apply  the  proceeds  to  the  producer's 
indebtedness.  The  producer  gathered  the  cotton  and  took  it  to  the 
gin,  where  it  was  received  as  his  property,  and  where  it  was  soon 
afterwards  attached  by  another  of  his  creditors.  A  trial  of  the  right 
of  property  ensuing  between  the  attaching  creditor  and  the  other 
one,  who  claimed  to  be  a  purchaser  by  the  above  contract ;  it  is  heldj 
that  tbe  contract  did  not  constitute  a  sale  of  the  cotton,  or  divest  the 
property  out  of  the  producer  as  against  the  attachment :  Morgan  vs. 
%for,  32  Texas,  363. 

7.  The  indispensable  element  of  a  delivery  is  wanting  to  consti- 
tute this  transaction,  a  sale,  or  to  change  the  property  as  against  the 
attachment:  Id. 

8.  In  respect  to  the  trouble,  loss  or  obligation  taken  upon  him- 
self, by  a  promise,  at  the  instance  and  request  of  the  promisor,  it  is 
immaterial  that  the  detriment  or  charge  thus  assumed  is,  in  fact,  of 
the  most  trifling  description,  provided  it  be  not  utterly  worthless,  in 
hci  and  in  law,  it  will  be  a  sufficient  consideration  to  support  a  pro- 
mise:  Maull  vs.   Vaughn  J  45  Ala.,  134. 

9.  When  a  controversy  arises  about  a  debt  contracted  before  the 
25th  of  July,  1865,  and  the  same  is  submitted  to  arbitration,  and  the 
arbitrators  by  their  award  require  the  debtor  to  give  the  creditor  a 
bill  of  exchange,  accepted  by  a  third  person,  and  this  is  accordingly 
done  in  pursuance  of  the  award,  such  bill  is  not  a  renewal  of  the 
old  debt,  that  is  extinguished  by  the  award :  Ware  vs.  Willis^  45 
Ala.,  120. 

10.  Where  there  is  no  proof  of  positive  fraud  or  imposition,  the 
contract  of  an  heir  expectant  to  convey  what  may  descend  to  him,  by 
the  death  of  the  ancestor,  is  obligatory  upon  him,  and  such  contract 
will  be  enforced  by  the  courts:     Masten  vs.  Marlow,  65  N.  C,  695. 

11.  A  person  hired  for  one  year,  who  is  wrongfully  dismissed 
before  the  expiration  of  the  year,  is  not  required  to  wait  until  the 
end  of  the  year,  but  can  sue  at  once,  and  is  entitled  to  recover  such 
damages  as  he  has  sustained  by  such  wrongful  dismissal.  He  may 
treat  the  contract  as  rescinded,  and  recover  upon  a  quantum  meruit : 
Brinhley  vs.  Swicegood,  65  N.  C,  626. 

12.  If  a  seller  receive  a  contract  drawn  on  a  bank,  which  is  in- 
dorsed to  him,  and  which  he  might  have  refused  as  not  being  in 
accordance  with  his  contract,  but  kept  it^  presented  it  to  the  bank. 
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for  payment,  and  sued  upon  it,  instead  of  repudiating  it  and  return- 
ing it  to  the  buyer,  it  amounts  to  an  acceptance  of  the  check  in  sat- 
isfaction of  the  article  sold;  and  the  liability  of  the  buyer  is  then 
only  upon  his  indorsement :     Sellars  vs.  Johnson^  65  N.  C,  104. 

13.  The  law  requires  contracting  parties  to  be  vigilant  and  to 
exercise  due  caution,  and  if  the  means  of  information  are  alike 
accessible  to  both,  so  that  with  ordinary  prudence  and  diligence  the 
parties  might  respectively  rely  upon  their  own  judgment,  they  must 
be  presumed  to  have  done  so :      Wilson  vs.  Strayhom,  26  Ark.,  28. 

14.  The  infringement  or  partial  failure  of  performance  by  one 
party  to  a  contract,  for  which  there  may  be  a  compensation  in  dam- 
ages, does  not  authorize  a  rescission  or  put  an  end  to  a  contract :  Gal- 
I'm  et  aL  vs.    Wilcox^  26  Ark.,  309. 

15.  A  secret  voluntary  conveyance,  made  by  an  embarrassed 
creditor  to  another  creditor  in  preference,  is  fraudulent  and  void  as 
to  general  creditors,  to  that  extent,  but  is  binding  on  the  parties 
thereto,  and  a  court  of  equity  will  not  relieve  either  party  to  such 
conveyance:     Noble  et  aL  vs.  Noble,  26  Ark.,  317. 

16.  Where  a  party  who  owes  a  debt  secured  by  mortgage,  enters 
into  a  contract  with  another,  by  which  the  latter  is  to  assume  the 
debt,  and  he  in  turn  makes  a  contract  with  the  mortgagee  by  which 
the  mortgage  is  to  be  transferred  to  him  upon  the  performance  of  cer- 
tain conditions,  so  long  as  the  mortgagee  remains  bound  by  this  agree- 
ment, he  can  not  foreclose  the  mortgage  against  the  original  debtor: 
Crabtree  et  aL  vs.  Levings,  53  111.,  526. 

17.  And  though  the  mortgagor  was  not  a  party  to  the  contract 
between  the  mortgagee  and  such  third  person  who  assumed  the  debt, 
so  as  to  enable  him  to  maintain  an  action  at  law  upon  it,  yet,  in 
equity  he  was  not  a  stranger  to  that  agreement.  He  having  fur- 
nished the  consideration  for  making  it,  and  it  having  been  made  for 
his  benefit,  he  has  the  right  in  a  court  of  chancery  to  invoke  its  pro- 
tection, and  prevent  a  foreclosure  so  long  as  the  contract  remains  in 
force:  Ibid, 

18.  Where  a  party  agrees  to  convey  to  another,  by  warranty  deed, 
a  tract  of  land,  the  legal  title  to  which  is  in  a  third  person,  nnder  a 
just  interpretation  of  the  contract,  the  procuring  of  the  conveyance  of 
the  land  by  such  third  person  with  his  warranty,  will  not  answer  its 
requirement.  The  party  who  was  to  receive  the  deed  is  entitled  to 
have  the  personal  covenants  of  him  who  agreed  to  convey,  as  a  fur- 
ther security  for  his  title:  Ibid, 
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19.  The  bringing  of  an  action  of  forcible  detainer  by  a  vendor 
agaiust  his  vendee  in  possession,  for  failure  to  pay  the  purcliase 
money,  does  not  operate  to  rescind  the  contract  between  them:  117/- 
burn  vs.  Haines,  53  111.,  207. 

20.  AVhiie  extrinsic  testimony  of  experts  may  be  received  to  aid 
the  court  in  construing  a  contract  where  it  refers  to  principles  of 
science  or  art,  or  where  it  uses  the  technical  phraseology  of  some  pro- 
fession or  occupation,  or  common  words  used  in  a  technical  sense,  or 
uses  new  or  unusual  words,  such  testimony  is  not  admissible  where  it 
is  not  apparent  that  the  language  is  used  in  any  such  new,  peculiar 
or  technical  sense,  and  the  contract  will  be  construed  according  to  the 
established  usage  of  language  as  applied  to  the  subject  matter:  Wll- 
mering  vs.  McGaugheyy  30  Iowa,  204. 

21.  Where  one  party  to  an  agreement  abandons  it,  or  disregards 
ite  provisions,  the  other  xjarty  may  treat  it  as  no  longer  binding  on 
him:  Turk  vs.  Nicholson,  30  Iowa,  406. 

22.  Where  a  creditor  entered  into  an  agreement  with  a  firm  in  re- 
spect to  the  management  of  the  partnership  proj)erty,  upon  which  he 
had  a  lien  for  an  indebtedness  to  him,  and  upon  which  indebtedness, 
in  consideration  of  the  agreement,  he  was  to  extend  time  of  payment, 
it  was  Held,  that  a  dissolution  of  the  partnership  by  a  withdrawal  of 
one  of  the  members,  and  the  transfer  of  his  interest  to  the  remaining 
one,  worked  such  an  abandonment  of  the  contract  on  the  part  of  the 
partnership,  as  absolved  the  creditor  from  further  observance  of  it  on 
bis  part:  Id, 

23.  It  was  further  held,  that  if  the  remaining  partner  was  enti- 
tled to  the  benefits  of  the  contract,  he  would  have  to  claim  them  in 
an  action  alone,  and  could  not  for  that  purpose,  join  in  an  action  with 
the  retiring  partner:  Id. 

24.  Parties  engaged  in  a  particular  trade,  resolved  to  take  meas- 
ures to  test  in  the  courts  the  validity  of  a  statute  affecting  their  bu.'ri- 
ness,  and  all  signed  the  following  paper:  "We,  the  undersigned, 
hereby  agree  to  pay  our  share  of  costs,  equally  divided,  for  the  pur- 
l^ose  of  engaging  counsel  and  to  bring  our  cases  before  the  courts," 
if  W,  that  the  instrument  gave  no  authority  to  any  number  of  the 
subscribers,  less  than  all  of  them,  to  take  any  action  under  it,-  and 
that  the  delivery  of  this  paper  to  the  plaintiff,  a  counsellor  at  law,  by 
a  portion  of  the  signers,  calling  themselves  a  committee,  with  a  re- 
quest that  he  act  as  counsel  for  all  at  a  fixed  rate,  gave  to  the  plaintiff 
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no  right  of  action  against  any  of  the  other  signers:  Smith  vs.  Duch- 
ardi,  45  X.  Y.,  597. 

25.  The  defendant,  owner  of  a  vessel^  entered  into  negotiations 
with  the  plaintiff'  to  repair  her.  The  plaintiff  refused  to  limit  the  ex- 
penses to  any  fixed  sum,  but  stated  that,  at  a  rough  guess,  he  sup- 
posed the  repairs  would  amount  to  $6,000  or  $8,000.  Afterward, 
the  defendant  wrote  to  the  plaintiff*  directing  him  to  make  certain 
specified  repairs,  to  observe  the  strictest  economy,  and  saying,  "  If 
you  find  on  further  examination  that  it  (the  expense)  will  be  likely 
to  exceed  the  sum  you  have  named,  of  $6,000  or  $8,000,  you  will  at 
once  advise  me,  as  I  do  not  care  to  go  beyond  that  sura."  The  ves- 
sel was  in  worse  condition  than  supposed,  and  the  defendant  was  ho 
informed.  The  plaintiff'^s  bill  amounted  to  $12,236.49.  Held,  that 
the  completion  of  the  repairs  named  in  the  letter  was  the  primary  and 
leading  intent  of  the  contract,  without  any  condition  other  than  the 
observance  of  the  strictest  economy,  and  that  the  plaintiff'  could  re- 
cover the  amount  of  his  bill :   Carll  vs.  Sprfford,  45  N.  Y.,  61. 

See  Assumpsit,  1,  2;  Bilus  and  Notes,  6;  Broker,  1,  2;  Car- 
rier, 2,  4,  5,  6;  Cause  of  Action,  4,  5;  Confederate 
Money,  1,  5,  6;  Conflict  of  Laws;  Consideration,  1; 
liiEN,  3;  Specific  Performance,  1,  2;  Statute  of  Frauds. 

Conveyance — See  Equity. 

Corporation. 

1 .  A  city  has  power  to  change  the  grade  of  its  streets,  and  if  not 
unskillfully  or  negligently  done,  it  will  not  be  liable  for  injuries  to 
property  resulting  therefrom :  Russel  vs.  City  of  Burlington^  30  Iowa, 
261. 

2.  Lands  lying  within  the  extended  limits  of  a  city,  which  are 
used  exclusively  for  agricultural  purposes,  which  have  not  been  ben- 
efitted by  the  current  expenditures  of  the  city,  and  are  not  necessary 
for  municipal  uses,  are  not  liable  to  taxation  for  city  purposes: 
Deiman  et  al,  vs.  City  of  Fort  Madison ^  30  Iowa,  541. 

Covenant. 

1 .  If  a  tenant,  having  the  right  to  remove  fixtures  erected  by  him 
on  the  demised  premises,  accepts  a  new  lease  of  such  premises,  in- 
cluding the  buildings,  without  reservation  or  mention  of  any  claim  to 
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the  buildings,  and  enters  upon  a  new  terra  thereunder,  the  right  of 
removal  is  lost,  notwithstanding  his  actaal  possession  has  been  con- 
tinuous: Loughran  vs.  Ross,  45  N.  Y.,  792. 

2.  Where  personal  property  is  sold  with  an  express  or  implied 
warranty  of  title,  the  rule  is  the  same  as  tq  eviction  as  upon  a  cove- 
nant for  quiet  enjoyment  in  deeds  of  real  estate.  A  party,  however, 
holding  under  a  covenant  for  quiet  enjoyment,  when  evicted,  may 
maintain  an  action  against  his  immediate  vendor,  or  may,  at  his  elec- 
tion, proceed  against  a  remote  grantor,  who  has  conveyed  the  laud 
with  similar  covenants.  In  the  case  of  personal  property,  the  vendee 
can  only  resort  to  his  immediate  vendor;  there  is  no  privity  of  con- 
tract between  the  last  vendee  and  a  remote  vendor :  Bordwell  vs.  Col- 
lie,  45  N.  Y.,  494. 

3.  A  limited  and  specific  grant  of  the  right  to  dig  and  stone  up  a 
certain  spring,  and  conduct  the  water  therefrom  through  the  grantor's 
land,  by  a  specified  pipe,  to  the  grantee's  house,  with  covenant  ot 
warranty,  does  not  render  the  entire  premises  servient  to  the  ease- 
ment; and  the  grantor  may  lawfully  sink  another  spring,  but  twen- 
ty-seven feet  distant,  although  the  effect  is  to  render  the  first  one 
useless:  Bliss  vs.  Greeley,  45  N.  Y.,  671. 

See  Cause  op  Action,  8,  11;  Constbuction,  Contract,  2,  18. 

Covenants  for  Title. 

1.  Where  a  deed  of  conveyance  of  land  contains  a  covenant  of 
warranty,  and  the  covenantee  takes  possession  and  conveys  to  an- 
other, such  covenant  will  pass  to  the  second  grantee,  though  the  cov- 
enantor may  not  have  been  in  possession  of  the  land  at  the  time  of 
his  conveyance :   Wead  vs.  Larhin  et  aL,  54  111.,  489. 

2.  Where  a  vendor  of  real  estate  agrees  to  remove  all  existing  in- 
cumbrances upon  the  premises,  a  failure  to  remove  them  will  consti- 
tute a  defense  in  equity  against  the  notes  given  for  the  purchase 
money,  to  the  extent  of  the  incumbrance;  and  such  defense  will  be 
good,  even  against  an  assignee  of  the  notes,  before  maturity,  he  hav- 
ing notice  thereof  when  he  received  them:  Tenney  et  aL  vs.  Hemen" 
way,  53  111.,  97. 

Damages. 

1.  Damages  to  be  recoverable  must  be  the  proximate  consequence 
of  the  act  complained  of,  and  not  the  secondary  result  thereof,  either 
alone  or  in  connection  with  other  circumstances :  Dubuque  Wood 
Co.  vs.  City  of  Dubuque,  30  Iowa,  175. 
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2.  A  principal  is  liable  for  the  actual  damage  caused  by  the  act 
of  his  agent  done  in  the  usual  course  of  his  employment,  but  is  not 
responsible  for  wanton  and  malicious  damage  done  by  the  agent 
without  the  consent,  approval,  or  subsequent  ratification  of  the  prin- 
cipal: 31tndehohn  vs.  Anheim  Lighter  Co.y  40  Cal.,  657. 

3.  In  an  action  for  personal  injury,  unless  the  injury  complained 
of  was  willful,  mental  suffering  of  the  plaintiff,  such  as  is  produced 
by  an  injury  to  one's  reputation  by  circumstances  of  indignity  and 
contumely  under  which  the  injur}'  was  done,  and  the  conseiiueut 
public  disgrace  to  the  plaintiff,  can  form  no  part  of  the  injury  by  a 
jury,  in  estimating  the  damages.  In  such  case  the  only  inquiry  for 
the  jury  is,  the  bodily  injury  to  the  plaintiff,  with  such  consequon- 
tial  damages  as  were  the  necessary  result  of  the  injury :  ///.  Ctn. 
R.  B.  Co.  vs.  Sutton,  53  111.,  397. 

4.  A  municipal  corporation  is  not  liable  for  more  than  compensa- 
tory damages,  unless  there  be  proof  that  the  injury  complained  of 
was  willful,  which  is  hardly  possible  in  the  case  of  such  a  corpora- 
tion :   City  of  Decatur  vs.  Fisher,  53  111.,  407. 

See  Evidence,  14,  18 ;  Action,  5;  Cause  of  Action,  7, 10; 
Contract,  11;  Railroads,  1;  Sheriff,  1,  2;  Telegraph 
Company,  2 ;  Negligence,  1,  2. 

Deed. 

1.  Where  a  conveyance  is  made  to  the  husband,  or  to  the  wife 
after  the  death  of  her  husband,  under  a  contract  of  sale,  maJe  by 
him  in  his  lifetime,  it  is  competent  for  the  wife  or  any  one  claiming 
under  her,  to  show  by  parol,  that  the  consideration  was  paid  out  of 
her  separate  estate:  Ingersoll  vs.  Truebodyy  40  Cal.,  603. 

2.  Where  a  deed  to  the  wife  recites  a  valuable  consideration, 
not  stated  to  be  the  separate  property  of  the  wife,  the  presumption 
of  law  is,  that  it  is  paid  out  of  the  common  property,  but  this  pre- 
sumption may  be  rebutted  by  parol  proof  that  it  was  paid  out  of  a 
separate  estate  of  the  wife:  Id. 

3.  A  deed  is  not  fraudulent  and  void  because  it  was  not  read  over 
to  the  party  making  it,  before  it  was  signed,  if  such  party  did  not 
request  it  to  be  read,  and  signed  it  without  any  deceit  being  prac- 
ticed upon  him  to  procure  its  execution  :  Hawkins  vs.  Hudson,,  45 
Ala.,  482. 

4.  A  deed  for  land  is  not  void  for  uncertainty  because  it  fails  to 
show  in  its  recitals  the  county  where  the  land  is  situate.    Such  a 


Digest  of  State  Reports,  519 

defect  is  a  latent  ambiguity,  which  may  be  cured  by  parol  proof: 
Ib'ul 

5.  When  a  party  can  not  write  his  own  name,  he  must  make  his 
"mark."  His  name  must  be  written  near  it,  and  witnessed  by  a 
person  who  writes  his  own  name  as  a  witness,  in  order  to  make  the 
signature  complete  and  legal :   (yNeal  vs.  Robinson^  45  Ala.,  526. 

6.  When  a  debtor  conveys  realty  to  a  creditor  by  deed,  absolute  in 
ap|)earance,  and  at  the  same  time  gives  his  note  for  the  amount  of 
such  indebtedness,  and  takes  a  bond  for  title  upon  the  payment  of 
such  note:  Held,  that  such  transaction  is  a  mortgage:  Robinsan  vs. 
Willoughby,  65  N.  C,  520. 

7.  To  determine  whether  a  transaction  is  a  mortgage  or  a  defeas- 
ible purchase,  it  will  be  regarded  as  the  former,  if  at  the  time  of  the 
supposed  sale  the  vendor  is  indebted  to  the  vendee,  and  continues  to 
be  such  with  a  right  to  a  reconveyance  upon  the  payment  of  such 
indebtedness:  Ibid. 

Defense. — See  Assignment,  1,  2,  3. 

Bills  AND  Notes,  7,  10;  Confederate  Money,  1,  2;  Limita- 
tions, 6. 

Delivery. 

Where  there  has  been  a  sale  of  personal  property,  which  is  at 
another  place  than  that  at  which  the  contract  is  made,  and  the  agent 
of  the  vendor,  by  direction  of  the  latter,  places  the  property  in  a 
railroad  car,  consigned  to  the  purchaser,  that  will  amount  to  a  deliv- 
ery ;  the  possession  of  the  carrier  will  be  considered  the  possession 
of  the  purchaser :  Pike  vs.  Baker,  53  111.,  164. 

See  Express  Companies,  1,  2. 

Divorce. 

A  single  act  of  cruelty  does  not  constitute  suflBcient  ground  for 
divorce.  There  must  be  extreme  and  repeated  cruelty,  which  must 
consist  in  physical  violence,  and  not  merely  in  angry  or  abusive  epi- 
thets, or  even  profane  language  to  authorize  a  divorce  in  this  State. 
Mere  angry  or  abusive  words,  menaces  or  indignities,  do  not  consti- 
tute cruelty  within  the  meaning  of  our  statute:  Embree  vs.  Embree, 
53  111.,  394. 

Dower. 
1.  The  separate  estate  of  the  widow,  when  less  than  her  dower 
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interest  and  distributive  share,  does  not  exclude  her  entirely,  bat 
proportionally  from  her  life  interest  in  the  estate  of  her  husband : 
Billingdea  vs.  Gknn,  45  Ala.,  540. 

2.  The  dower  of  the  widow  vests  in  her  on  the  death  of  her  hus- 
band, and  determining  to  what  extent  her  right  to  it  is  affected  by 
her  separate  statutory  estate,  both  the  dower  interest  and  the  sepa- 
rate estate  must  be  estimated  at  their  respective  values  at  the  time  of 
the  death  of  the  husband:  lb. 

Duress. 

By  an  agreement  between  the  parties  to  a  suit  a  judgment  was 
entered  therein,  with  a  stay  of  execution  for  a  certain  time.  Before 
that  time  elapsed,  the  plaintiff  sued  out  an  execution  upon  the  judg- 
ment, and  placing  it  in  the  hands  of  the  sheriff  went  with  him  to 
the  defendant's  place  of  business,  threatening  to  make  a  levy,  and 
close  up  his  store,  unless  he  settled  the  debt  at  once.  The  defendant, 
fearing  such  a  course  would  prove  ruinous  to  his  business,  and  to 
avoid  the  threatened  levy,  paid  a  part  of  the  debt  and  gave  his 
notes  with  security  for  the  balance,  due  at  a  shorter  time,  than  that 
fixed  for  the  stay  of  execution :  Held,  the  notes  were  extorted  by  the 
improper  use  of  illegal  process,  and  were  without  consideration,  and 
a  Court  of  Chancery  would  restrain  the  plaintiff  in  the  judgment 
from  assigning  them,  and  compel  him  to  abide  by  the  terms  of  his 
agreement  as  to  the  stay  of  execution  :  Thwman  vs.  Burf,  53  111., 
129. 

See  CONFEDEBATE  MoNEY,  3, 

Easments. — See  Covenant,  3. 

Equity. 

Where  an  instrument  of  conveyance,  defective  for  want  of  a  cer- 
tificate of  acknowledgment,  is  not  made  on  any  valuable  as  contra- 
distinguished from  a  merely  meritorious  consideration,  but  is  made 
by  a  father,  in  consideration  of  love  and  affection,  to  one  of  his 
sons,  and  children  of  a  deceased  son,  and  the  grantor  in  the  instru- 
ment dies  without  making  any  other  disposition  of  the  premises 
intended  to  be  conveyed,  and  without  ever  having  made  any  provis- 
ion for  another  son  not  named  in  the  instrument,  equity  will  not 
uphold  the  instrument  as  a  deed  of  conveyance  as  against  the  latter: 
Hout  vs.  Houi  el  al.,  20  Ohio,  119. 
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Estoppel. 

1.  A  vendor  of  land  who,  in  his  deed,  affirms  his  seizin  or  posses- 
sion of  the  land,  is  estopped  by  his  deed  from  afterwards  denying 
that  he  had  title;  and  after  his  death  his  heirs  are  in  like  manner 
estopped  from  denying  his  title,  and  from  claiming  the  land  by 
descent  from  him,  even  under  a  title  acquired  in  his  right  after  the 
deed  was  made  by  him :     Gould  vs.  Wea/,  32  Tex.,  338. 

2.  When  a  vendor  has  conveyed  land  with  a  covenant  of  warranty 
against  his  heirs,  the  covenant  will  operate  as  a  rebutter  to  a  claim 
of  his  heirs  to  the  land,  even  though  he  conveyed  the  land  wrong- 
fully or  before  he  had  any  title  to  convey:     lb, 

3.  In  such  a  case,  the  heirs  can  not  avoid  the  estoppel  by  impeach- 
ing the  consideration  of  their  ancestors'  deed,  when  they  do  not  al- 
lege that  the  deed  was  procured  by  any  fraud  or  force:     lb. 

4.  An  admission  by  a  tenant  of  rent  due  from  him  to  his  landlord, 
upon  the  strength  of  which  a  third  party  purchases  and  receives  an 
assignment  of  the  claim  from  the  landlord,  will  estop  the  tenant  from 
aften^ard  denying  such  indebtedness  in  a  suit  against  him  therefor 
by  the  assignee :      Bower  et  al.,  vs.  Stewart,  30  Iowa,  579. 

See  Adverse  Possession,  1;  Assumpsit,  2;  Will. 
Executor — See  Bills  and  Notes,  6. 

Exemption. 

If  an  execution  defendant  voluntarily  surrenders  property  levied 
upon  without  claiming  its  exception,  he  is  thereby  estopped  from 
afterward  asserting  such  claim:  Richards  et  al.  vs.  Haines,  30 
Iowa,  573. 

Eviction. — See  Covenant,  2. 

Evidence. 

1.  The  testimony  of  a  witness  which  tends  to  contradict  or  limit 
the  operation  of  deeds  in  evidence,  one  of  which  was  executed  to  and 
another  by  the  witness,  should  be  excluded,  when  objected  to  on  that 
ground :     Judson  vs.  MaUoy,  40  Cal.,  299. 

2.  The  declarations  of  any  agent  are  not  admissible  in  evidence 
against  his  principal  until  the  fact  of  his  agency  is  first  proven : 
Grigdyy  VS.  (Jear  Lake  Water  Co.,  40  Cal.,  396. 

3.  The  declarations  of  a  wife  made  in  the  presence  of  her  husband, 
and  not  denied  by  him  in  a  conversation  relating  to  her  separate 
property,  are  competent  evidence  in  an  action  by  the  devisees  of  the 
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husband,  involving  her  title  to  the  property:  Ingersol  vs.  Truebody^ 
40  Cal.,  603. 

4.  A  vendor  of  land  by  deed  with  general  warranty  is  a  competent 
witness  to  prove  that,  before  or  at  the  sale,  he  notified  his  vendee  of 
an  outstanding  vendor's  lien  on  the  land  sold;  and  such  evidence  is 
not  objectionable  on  the  score  of  being  in  disparagement  of  the  title 
conveyed  by  the  witness :     Fraim  vs.  Frederick,  32  Tex.,  294. 

5.  The  best  evidence  of  the  terms  of  an  act  of  the  Legislature  is  a 
copy  of  the  enrolled  bill,  duly  certified,  and  it  was  error  to  exclude 
such  evidence  when  offered  to  show  a  variance  between  the  statute  ajj 
passed  by  the  Legislature  and  as  printed  among  the  published  acts: 
Central  Railway  vs.  Heame,  32  Tex.,  647. 

6.  In  an  action  against  one  of  several  joint  makers  of  a  promissory 
note,  who  j. leads  the  statute  of  limitations,  and  the  plaintiff  seeks  to 
avoid  the  bar  of  the  statute  by  a  payment  indorsed  on  the  note,  be- 
fore the  bar  was  complete,  he  must  prove  affirmatively — the  burden 
is  upon  him — that  the  payment  was  made  by  the  defendant  before 
the  cause  of  action  was  barred :     Knight  vs.  Clements,  45  Ala.,  89. 

7.  Where  an  administrator,  on  a  final  settlement  of  his  accounts, 
is  sought  to  be  charged  for  the  value  of  property  sold  by  him,  on  the 
ground  that  the  sureties  taken  by  him  on  the  notes  for  the  purchase 
money  were  not  sufficient,  the  onus  of  proof  is  upon  the  administra- 
tor de  6o?h«  non  who  seeks  to  charge  him:  Searcy  ys.  Holmes,  4b 
Ala.,  225. 

8.  In  an  action  upon  a  simple  contract,  usury  may  be  given  in 

evidence  under  the  general  issue,  treating  the  contract  as  void.  And 
though  in  a  suit  upon  a  usurious  bond  it  is  necessary  to  plead  the 
statute,  it  is  not  to  bar  the  action,  but  to  put  the  court  into  possession 
of  the  facts  whereby  it  is  shown  that  the  contract  was  w^holly  void: 
Pond  vs.  Home,  65  N.  C,  84. 

9.  In  putting  a  construction  upon  a  deed  or  other  written  instru- 
ment, facts  existing  at  the  time  to  which  the  words  used  point,  may 
be  proved  as  a  key  to  the  meaning — just  as  the  condition  of  a  testa- 
tor's family  and  estate  at  the  date  of  his  will  may  be  proved,  to  aid 

in  arriving  at  his  meaning:  Richardson  vs.  Schlegehuich,  65  X. 
C,  150. 

10.  In  an  action  by  an  assignee  of  a  promissory  note  against  his 

assignor,  it  is  not  competent  for  the  latter  to  prove  a  verbal  agree- 
ment made  at  the  time  of  the  indorsement  to  the  effect  that  he  should 
not  be  responsible  as  indorser.  The  legal  effect  of  the  written  in- 
dorsement can  not  be  impaired  by  proof  of  a  different  parol  agree- 
ment:    Mason  vs.  Burton,  54  111.,  350. 
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11.  While  the  provisions  of  a  deed  can  not  be  contradicted  by 
parol,  it  is  competent  to  prove  by  that  character  of  evidence  that  tlie 
true  amount  of  the  consideration  which  passed  between  the  parties 
was  different  from  that  expressed  in  the  deed :  Booth  et  al.  vs. 
Hynes  d  al.  54  111.,  36.3. 

12.  A  party  made  an  application  in  writing,  signed  by  him,  for 
insurance  upon  property;  gave  his  note,  payable  to  the  insurance 
company,  to  the  agent  of  the  company,  for  the  premium,  and  took 
from  the  agent  a  receipt  showing  the  giving  of  the  note,  and  stating 
that  in  case  the  policy  should  not  be  issued,  the  note  was  to  be  re- 
turned. These  papers  were  regarded  as  the  contract  of  the  parties, 
which  could  not  be  varied  or  explained  by  parol  evidence:  Winne- 
shiek Ins.  Co,  vs.  Hahgrafey  53  III.,  516. 

13.  In  a  suit  against  a  sheriff  for  a  failure  to  seize  and  subject  to 
sale  under  execution  personal  property  shown  to  have  been  in  posses- 
sion of  the  defendant  in  the  execution,  it  devolves  upon  the  oflScer  to 
show  that  such  property  was  exempt  from  execution,  or  such  facts  as 
justify  a  failure  to  make  a  levy.  The  onus  probandi  in  such  case,  is 
upon  the  officer:     JJonnel  vs.  Boxoman^  53  111.,  460. 

14.  In  an  action  on  the  case  to  recover  damages  for  injury  result- 
ing from  the  erection  and  operating  of  a  flouring  mill  hy  the  defend- 
ant adjacent  to  plaintiff's  dwelling  house,  whereby  chaff,  duet,  &c., 
were  thrown  into  and  upon  plaintiff's  house,  rendering  it  uncomfort- 
able as  a  habitation,  it  is  incompetent  for  the  defendant  to  prove  that 
the  machinery  used  in  the  business  was  good,  and  the  business  pro- 
perly managed,  except  where  the  plaintiff  claimed  vindictive  dam- 
ages on  the  ground  of  gross  carelessness  or  wanton  injury.  Such 
evidence  could  not  be  received  to  show  defendant  was  not  liable  to 
damages  at  all :     Cooper  vs.  Randall  et  al,  53  111.,  24. 

15.  In  a  proceeding  to  enforce  a  claim  against  an  estate,  the  ad- 
ministratrix is  a  competent  witness  on  behalf  of  the  estate  to  show 
that  a  settlement  of  the  claim  was  made  between  the  claimant  and 
the  decedent  prior  to  the  death  of  the  latter.  Such  witness  does  not 
come  within  the  inhibition  contained  in  Section  3982  of  the  Revision : 
Htiks  et  al,  vs.  The  Estate  of  Bolkin,  30  Iowa,  59. 

16.  It  is  not  incumbent  on  the  plaintiff  in  an  action  on  a  promis- 
sory note,  to  prove  the  genuineness  of  defendant's  signature,  where 
the  same  is  not  denied  under  oath  in  the  defendant's  answer:  Clinton 
^\itional  Bank  Vc.  Torry,  30  Iowa,  85. 
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17.  In  an  ax^tion  to  recover  of  defendant  the  amount  paid  by  the 
plaintiff  in  the  satisfaction  of  a  judgment  obtained  against  him  by  a 
third  party  upon  a  note  executed  by  him  to  the  defendant,  the  con- 
sideration of  which  has  failed,  and  by  him  assigned  to  the  party  re- 
covering the  judgment,  the  petition  in  the  action  in  which  the  judg- 
ment was  obtained,  and  also  the  judgment  itself,  are  admissible  in 
evidence  to  show  the  amount  of  the  recovery  which  the  plaintiff  was 
compelled  to  pay:  Hall  vs.  Tfie  jEtna  Manufactunng  Company ^  30 
Iowa,  214. 

18.  The  opinion  of  a  witness  as  to  the  amount  of  damages  a  party 
has  sustained  by  reason  of  an  injury  to  his  property,  is  not  admissi- 
ble. He  may  state  the  items  and  facts  showing  the  extent  and  man- 
ner of  the  injury,  but  from  these  it  is  the  province  of  the  jury  to  find 
the  aggregate  amount  of  the  damage  sustained :  Rxissel  vs.  City  of 
Burlington^  30  Iowa,  261. 

19.  In  a  suit  between  landlord  and  tenant,  it  is  not  admissible  on 
the  part  of  the  former  to  show,  for  the  purpose  of  establishing  that 
the  lease  was  made  with  certain  stipulations,  that  he  had  that  year 
rented  premises  to  another  tenant  with  like  stipulations,  and  that  that 
was  his  rule  with  all  his  tenants:  McKivit  vs.  Cone,  30  Iowa,  454. 

20.  In  an  action  to  recover  for  personal  injuries  caused  by  the  de- 
fendant's car,  in  which  the  plaintiff  was  a  passenger,  leaving  the 
track,  alleged  to  have  occurred  on  account  of  the  defective  condition 
of  such  track ;  Held,  that  the  admission  of  evidence,  on  behalf  of  the 
plaintiff,  of  the  condition  of  the  road  at  a  point  half  a  mile  distant 
from  the  place  of  the  accident,  and  evidence  that  new  ties  were  sub- 
sequently put  in  at  points  in  the  neighborhood  of  the  accident,  was 
erroneous :  Reed  vs.  The  N.  F.  Central  R.  R.  Co.,  45  N.  Y.,  674. 

See  Administration,  1,  8;  Assignment,  4;  Bailment,  2. 

Express  Companiks. 

1.  The  defendants,  a  joint  stock  association,  carrying  on  business 
as  expressmen,  and  who  were  also  freight  agents  of  the  Pacific  Mail 
Steamship  Company,  received  from  the  plaintiff  merchandise  in  a 
package  marked  "C.  O.  D.,"  to  be  conveyed  from  New  York  to  San 
Francisco,  giving  him  a  bill  of  lading  signed  by  them  as  agents  for 
the  steamship  company.  At  the  plaintiff's  request,  they  agreed  to 
deliver  the  goods  to  the  consignee,  and  to  collect  the  amount  due 
thereon,  which  amount  they  were  to  return  to  the  plaintiff.    SuKse- 
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quently,  while  the  goods  were  in  the  defendant's  warehouse,  and  after 
the  consignee  had  been  several  times  notified  to  call  and  take  them 
away,  which  he  had  promised  to  do,  they  were  destroyed  by  the  ex- 
plosion of  a  package  of  nitro- glycerine.  In  an  action  brought  by  the 
plaintiff  to  recover  the  value  of  the  goods,  Held,  that  he  was  not  en- 
titled to  recover,  and  that  the  liability  of  the  defendant  was  that  of 
warehousemen  only:   Weed  vs.  Barney „  45  N.  Y.,  344. 

2.  Carriers  by  vessels  and  railways,  having  transported  the  goods 
to  their  dock  or  station  nearest  to  the  residence  of  the  consignee,  and 
notified  him  of  their  readiness  to  deliver,  are  not  bound  to  make  per- 
sonal delivery,  but  this  exemption  does  not  extend  to  express  compa- 
nies:  ^yi(bech  vs.  Holland,  45  N.  Y.,  13. 

Feme  Covert — See  Action,  2. 

Fixtures — See  Covenant,  1. 

Forcible  Entry  and  Detainer. 

1,  In  the  action  of  forcible  entry  and  detainer,  the  title  to  the  pre- 
mises is  not  involved,  and  the  introduction  of  a  deeil  to  the  plaintiff, 
if  for  such  purpose,  is  not  allowable ;  but  for  the  purpose  of  estab- 
lishing the  extent  of  his  claim,  it  is  admissible.  It  is  also  admissible 
to  show  the  animus,  the  intention  with  which  the  party  entered,  in 
connection  with  the  possession  and  improvements  on  a  farm,  to  which 
a  wood  lot  is  an  adjunct,  the  latter  being  the  land  in  controversy: 
Pearson  vs.  Herr,  63  III.,  144. 

2.  The  possession  of  a  farm  draws  to  it  the  possession  of  the  wood- 
land belonging  to  it,  though  not  inclosed,  especially  if  repeated  and 
unchallenged  acts  of  ownership  are  shown:  Ibid, 

Foreclosure. 

1.  The  purchaser  at  a  mortgage  foreclosure  sale,  is  not  entitled  to 
the  rent  of  the  premises  accruing  between  the  time  of  purchase  and 
the  time  of  delivery  of  the  deed  to  him:  Cheney  vs.  Woodruff,  45  N. 
Y.,  98. 

'2.  In  an  action  for  the  foreclosure  of  a  mortgage,  sale  of  the  pre- 
mises and  satis&ction  of  the  debt  secured,  all  persons  having  liens 
upon  the  equity  of  redemption  are  necessary  parties:  Mo^*ris  vs. 
Htoer,  45  N.  Y.,  708. 

See  Chancery,  2;  Contract,  16, 17. 

VOL.  I. — NO.  III. — 10 
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FORPEITUEE. 

Where  a  vendor  of  land  has  a  right  by  the  ternas  of  the  contract 
to  declare  a  forfeiture  in  case  the  purchaser  fails  to  comply  on  hi3 
part,  where  he  holds  no  securities  of  a  negotiable  character,  he  has 
only  clearly  to  manifest  an  intention  to  end  the  contract,  and  by  sell- 
ing the  property  to  another,  he  does,  in  the  most  unequivocal  man- 
ner, make  his  declaration  of  forfeiture:  Warren  et  al.  vs.  Bichmond, 
53  111.,  52. 

See  Insurance,  2. 

Former  Adjudication. 

1.  A  party  can  not  re-litigate  matters  which  he  might  have  inter- 
posed, but  failed  to  in  a  prior  action,  between  the  same  parlies  or 
their  privies,  and  in  reference  to  the  same  subject  matter:  Haehvorih 
Guardian  vs.  Zollars,  30  Iowa,  432. 

2.  The  force  of  a  plea  of  former  adjudication  can  not  be  negatived 
by  the  fact  that  there  is  a  variance  between  the  description  of  the 
land  in  controversy  as  stated  in  the  petition,  and  that  in  the  decree 
rendered  in  the  former  action,  if  it  appears  from  the  whole  record 
that  the  lands  as  described  are  substantially  the  same :  Id. 

3.  If  certain  claims  (as  for  rents  and  profits  in  an  action  of  right,) 
are  put  in  issue  by  the  pleadings,  and  not  withdrawn  or  dismissed, 
they  will  be  treated  as  res  adjudicata,  and  the  opposite  party  entitled 
to  judicial  immunity  from  another  action  therefor,  though  the  origi- 
inal  judgment  recites  that  no  evidence  was  introduced  in  respect 
thereto,  and  that  the  same  were,  therefore,  not  considered  by  the 
court :  Schmidt  vs.  Zahensdorf,  30  Iowa,  497. 

Fraud— See  Action,  6;  Agent,  1;  Assignment,  2;  Cause  of 
Action,  2,  7;  Consideration,  4;  Trusts,  4,  5;  Chance- 
ry, 1. 

Fraudulent  Conveyances. 

1.  Fraud  may  be  shown  against  any  deed,  aqd  evidence  tending 
to  show  fraud  in  the  execution  of  a  deed,  to  hinder  or  delay  creilitors, 
is  relevant,  and  should  be  admitted:  Blair,  Ad7n*r,  vs.  ^b^on,  26 
Ark.,  41. 

2.  The  rule  in  equity  that  a  party,  seeking  to  set  aside  a  contract, 
must  place  or  offer  to  place  the  opposite  party  in  sta^u  quo,  is  not  ap- 
plicable to  a  case  where  a  deed  has  been  obtained  by  fraud  and  with- 
out a  valid  consideration:  Freeman  et  ah  vs.  Reagan,  26  Ark., 373. 
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3.  Where  a  debtor  has  property  more  than  sufficient  to  pay  his 
debts,  he  has  a  right  to  provide  a  home  for  his  wife  and  children, 
leaving  property  sufficient  to  satisfy  his  creditors;  and  if  he  procures 
a  conveyance  to  be  made  to  serure  that  end,  it  will  not  be  deemed 
fraudulent  as  to  creditors:   Gridley  vs.  Watson,  Adm'r,  53  111.,  186. 

Garnishment. 

1.  The  guest  of  an  inn-keeper  may  be  garnisheed  in  an  action  by 
a  creditor  against  the  inn-keeper.  It  seems  that  debts  due  by  a  mu- 
nicipal or  political  corporation,  are  the  only  exceptions  to  the  opera- 
tion of  the  statute  respecting  the  garnishment  of  creditors  of  a  debtor: 
Caldwell  vs.  Stewart,  Garnishee,  30  Iowa,  379. 

2.  But  if  the  inn-keeper  requires  the  guest  to  pay,  or  pledge  pay- 
ment, in  advance  of  his  keeping,  no  indebtedness  arises  that  is  the 
subject  of  garnishment:  Id. 

See  Attachment,  1,  2. 

Guardian  and  Ward. 

1.  If  a  guardian,  or  his  personal  representative  after  his  death, 
for  his  own  benefit  dispose  of  a  bond  which  was  on  its  face  payable 
to  him  as  guardian,  the  ward  may  follow  the  bond  or  its  proceeds  in 
the  hands  of  the  assignee  or  holder.  And  in  such  case,  the  face  of 
the  bond  will  be  of  itself,  express  notice  to  the  assignee  or  holder,  of 
the  breach  of  trust  by  the  guardian,  or  by  his  executor  or  adminis- 
trator: iemZy  vs.  Atwood,  65  N.  C,  46. 

2.  A  guardian,  who,  before  the  late  civil  war,  took  from  the  ad- 
ministrator of  the  father  of  his  ward,  certain  promissory  notes  as  a 
part  of  the  effects  of  his  ward,  but  did  not  collect  them  and  lend  the 
money  upon  bonds  with  sufficient  security  taken  to  himself  as  guar- 
dian, is  not  responsible  for  the  amount  of  them  if  they  were  lost  by 
the  events  of  the  war  without  any  default  on  his  part,  but  he  is  re- 
sponsible for  the  annual  interest,  which  he  might  have  collected  and 
invested  for  their  benefit :     Whitford  vs.  Fox,  65  N.  C,  265. 

Heirs. — See  Estoppel,  1,  2,  3. 

Homestead. 

1.  It  is  not  a  fraud  upon  creditors,  for  a  debtor,  even  if  in  insol- 
vent circumstances,  to  buy  a  homestead  which  would  be  beyond 
their  reach:     Cipperly  et  al.  vs.  Rhodes,  &c.,  53  111.,  346. 
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2.  An  insolvent  debtor  will  not  be  deprived  of  the  benefit  of  tbe 
homestead  exemption,  where  he  purchases  property  with  his  own 
money;  merely  because  he  procures  the  legal  title  to  be  vested  in  his 
wife,  it  being  his  intention,  when  he  purchased  it,  to  hold  the  prop- 
erty as  and  ibr  a  homestead :  Ibid, 

Husband  and  Wife. 

1.  Where  husband  and  wife  join  in  a  contract  for  the  sale  of  her 
land,  and  in  pursuance  of  the  terms  of  the  contract,  their  joint  deed 
for  the  land,  executed  and  acknowledged  according  to  law,  is  placed 
in  the  hands  of  a  third  person,  to  be  delivered  by  him  to  the  pur- 
chaser upon  his  paying  the  purchase  money,  the  husband  and  wife 
may  enforce  a  specific  performance  of  the  contract  on  the  part  of  the 
purchaser:  Farley  vs.  Palmer  and   Wife,  20  Ohio,  223. 

2.  Where  a  husband  purchased  real  estate  in  his  own  name, 
making  partial  payment  for  it  with  money  which  was  the  separate 
statutory  estate  of  the  wife,  and  the  property  was  subsequently  sold 
under  a  decree  of  the  C.^hancery  Court  for  the  payment  of  the  remainder 
of  the  purchase  money,  a  bill  in  Chancery  by  the  wife  to  subject  the 
property  to  the  re-payment  of  her  money,  filed  against  her  husband's 
vendor  and  the  purchaser  at  the  Chancery  sale,  which  does  not  allege 
knowledge  on  their  part  of  the  use  of  her  money  in  derogation  of 
her  right,  is  without  equity:    Shepherd  vs.  Schaefer^  45  Ala.,  233. 

3.  A  wife,  living  with  her  husband,  can  not  during  coverture, 
contract  a  debt  in  her  own  name  for  loaned  money,  and  bind  her 
statutory  separate  estate  by  a  mortgage  to  secure  the  payment  of  the 
money  thus  loaned,  on  her  credit,  save  for  the  purpose  named  in  the 
statute  and  in  the  manner  therein  required:  WUIdTison  vs.  Chtai- 
ham,  45  Ala.,  337. 

4.  If  a  feme  covert,  who  has  a  separate  estate  by  contract,  jointly 
makes  with  her  husband  a  promissory  note  for  the  husband's  debt,  if 
she  has  a  separate  estate  by  contract,  it  will  be  inferred,  in  a  court  of 
equity,  that  she  thereby  intends  to  charge  such  separate  estate  with 
its  payment :     Nunn^s  AdirHr  vs.   Givhan's  AdmW,  45  Ala.,  370. 

5.  Real  estate  that  came  to  a  feme  covert  by  descent,  before  the 
present  system  relative  to  the  estates  of  married  women,  was  not 
her  separate  estate.  The  husband,  by  the  marriage  during  coverture, 
was  entitled  to  the  possession  and  management  of  it,  and  to  receive 
the  rents  and  profits  thereof:  Ibid,  370. 
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6.  Where  the  wife  took  a  mortgage  upon  personal  property  from 
her  husband,  to  secure  to  her  a  bona  fide  debt,  and  caused  such 
mortgage  to  be  duly  recorded,  and  left  the  property  in  the  husband^s 
control  and  possession,  it  was  helly  that  her  right  thereto  under  the 
mortgage  was  paramount  to  that  of  a  subsequent  vendee  of  the  hus- 
band, although  she  had  not  recorded  any  other  notice  of  her  owner- 
ship under  revision.  Sections  1502  and  2499:  Goodrich  vs. 
Munger  et  a/.,  30  Iowa,  342. 

See  Evidence,  3. 

Incumbrance. — See  Covenants  for  Title,  2. 

Indorser. 

To  release  an  indorser  on  the  ground  of  extension  of  time,  given 
by  the  indorsee  to  the  maker,  or  on  further  security  given  by  the 
maker  to  the  indorsee,  it  must  be  shown  that  a  consideration  was 
paid  or  promised  for  the  delay  or  further  security:  Ilaaard  vs. 
White,  26  Ark.,  155. 

Insurance. 

1.  While  a  stipulation  in  a  policy  of  life  insurance,  that  if  the 
answers  to  the  questions  contained  in  the  application  "shall  be 
found  in  any  respect  untrue,^^  the  policy  shall  be  void,  constitute 
such  answers  a  warranty  of  their  correctness  in  every  particular, 
yet  the  language  of  such  questions  is,  nevertheless,  to  have  a 
reasonable  construction  in  view  of  the  purposes  for  which  they 
were  asked:  Wilki^isoii  vs.  The  Conn.  Mutual  Life  Ins.  Co.,  30 
Iowa,  18. 

2.  A  forfeiture  of  a  life  insurance  policy,  by  reason  of  the  vio- 
lation of  the  condition  against  residing  in  restricted  territory,  may 
be  waived  by  acts  of  the  company  or  its  authorized  agents,  inducing 
the  policy  holder  to  the  belief  that  the  condition  has  been  dispensed 
with  and  the  policy  continued  in  force:  Walsh  vs.  Tfie  jEtna 
Life  Insurance  Co.,  30  Iowa,  183. 

Interest. — See  Bills  and  Notes,  1. 

Judgment. 

1.  Where  a  vendor  of  land  receives  a  part  of  the  purchase 
money,  and  takes  notes  for  the  residue  thereof,  retaining  the  title 
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until  such  notes  shall  be  paid^and  afterwards  a  judgment  is  obtained 
and  docketed  against  him,  and  he  then  dies,  the  judgment  will  not 
be  a  lien  upon  the  land  or  the  notes  in  the  hands  of  his  execu- 
tors, but  the  not^s  will  be  assets  when  collected  for  the  payment 
of  debts:     Moore  vs.  Byers,  65  N.  C,  240. 

2.  A  judgment  confessed  by  executors,  will  bind  them  in  their 
individual  capacity,  though  they  style  themselves  as  executors  in 
making  such  confession :     Hall  vs.   Craig,  65  N.  C,  51. 

3.  All  judgments  for  money  must  be  certain,  and  find  the  sum 
for  which  they  are  rendered,  and  failing  so  to  do,  they  are  fatally 
defective:  Pittsburg  <fr  C.  jR.  jB.  Co.,  vs.  City  of  Chicago^  53 
111.,  80. 

4.  It  is  improper  to  render  a  judgment  against  a  garnishee  in  a 
proceeding  by  attachment,  in  favor  of  the  plaintiff  in  the  attach- 
ment. It  should  be  entered  in  the  name  of  the  debtor  in  attach- 
ment, as  the  plaintiff,  and  against  his  debtor,  the  garnishee,  as  the 
defendant:     Towner  et  al.  vs.   George  et  al.,  63  111.,  168. 

Jurisdiction. 

1.  A  judgment  by  default  rendered  by  a  justice  of  the  peace, 
upon  a  notice  served  only  four  days  before  the  day  upon  which  the 
judgment  was  rendered,  is  not  void  for  want  of  jurisdiction.  It  is 
not  a  case  of  no  notice,  but  merely  of  defective  notice,  and  the  error 
of  the  justice  in  holding  it  sufficient  must  be  corrected  in  the  man- 
ner provided  for  the  correction  of  other  errors :  Shea  vs.  Quintin, 
30  Iowa,  58. 

2.  Want  of  jurisdiction  can  be  taken  advantage  of  by  demurrer 
only  when  it  appears  on  the  face  of  the  petition.  A  demurrer  can 
not  be  aided  by  extrinsic  evidence:  Childs  vs.  Limbach,  30 
Iowa,  397. 

Laches. — See  Bills  of  Exchange. 

Landlord  and  Tenant. 

Where  a  building  has  been  injured  by  fire,  the  landlord  can  not  be 
compelled  to  rebuild  or  repair  it  for  the  benefit  of  his  tenant,  unless 
he  has  expressly  covenanted  to  do  so;  and  this  rule  applies  as  well 
to  the  tenant  who  has  hired  a  portion  of  the  building  which  is  not 
directly  injured  by  the  fire,  as  to  the  lessee  of  the  whole  building  or 
of  the  part  destroyed.     Accordingly,  where  the  roof  and  upper-story 
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of  a  building  were  partly  destroyed  by  fire,  and  damage  resulted  to  a 
tenant  occupying  the  basement,  by  reason  of  the  delay  in  repairing 
the  root :  Held,  error  to  charge  the  jury  that  it  was  the  duty  of  the 
landlord  to  proceed  with  due  diligence  after  the  fire  and  put  on  the 
roof,  and  protect  the  tenants  property  from  the  weather,  and  that  he 
was  liable  for  any  delay  in  so  doing:  Dorfe  vs.  Gcnin,  45  N. 
Y.,  119. 
See  EviDENCK,  19. 

Leases. 

1.  Where  there  is  a  lease  for  years,  and  before  the  end  of  the  term 
the  interest  of  the  lessor  in  the  land  is  conveyed  to  a  third  person,  or 
is  sold  under  execution  and  purchased  by  such  person,  the  rent  re- 
served, which  is  not  due  at  the  time  of  the  conveyance  or  sale,  and 
sheriff's  deed,  passes  with  the  reversion  to  the  purchaser,  and  can 
not,  themfore,  be  subjected  afterwards  to  the  debts  of  the  lessor: 
Kornegay  vs.   Collier,  65  N.  C,  69. 

2.  Where  A.  made  a  lease  fo;:  a  term  of  years,  and  during  the 
existence  thereof  he  conveys  the  land  by  deed  to  B.,  the  latter  can 
recover  for  the  rent  which  had  accrued  after  the  title  to  the  land 
passed  to  him :     Ballard  vs.  Thomason,  65  N.  C,  436. 

See  Compromise,  1 . 

Lien. 

1.  Where  a  creditor  of  the  mortgagor  of  personal  property  causes 
the  same  to  be  seized  by  legal  process  for  the  satisfaction  of  his  debt, 
he  acquires  thereby  a  lien  upon  the  property,  subject  to  the  rights  of 
the  mortgagee,  and  may  sustain  an  action  against  the  latter  to  redeem 
the  property,  or  for  other  proper  eiiuitable  relief:  3Iorgan  &  Co,, 
vs.  Spangler  et  aL,  20  Ohio,  38. 

2.  W^here  there  is  no  consideration  for  a  mortgage  of  real  estate, 
other  than  a  pre-existing  debt  of  the  mortgagor,  and  the  mortgagee 
is  not  induced  thereby  to  change  his  condition  in  any  manner,  he  can 
not  be  regarded  as  a  purchaser  for  vahie,  and  therefore  is  not  entitled 
to  the  protection  against  prior  liens  afforded  in  equity  to  bona  fide 
purchasers,  although  he  had  no  notice  of  such  liens:  Lewis  vs.  An- 
derson et  a/.,  20  Ohio,  281. 

3.  While  it  is  the  rule  that  an  ordinary  vendor's  lien  for  the  pur- 
chase money  of  land,  which  exists  not  by  virtue  of  any  contract 
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between  the  parties,  but  merely  by  implication  of  law,  is  not  trans- 
ferable so  as  to  be  enforced  in^  favor  of  an  assignee  of  the  notes  given 
for  the  purchase  money,  yet  when  the  lien  of  the  vendor  arises  out 
of  express  contract,  as  by  being  reserved  in  the  deed,  and  such  reser- 
vation recognized  on  the  face  of  the  notes,  it  will  pass  to  an  assignee 
of  the  notes,  and  may  be  enforced  in  his  favor :  Carpent^ir  et  al  vs- 
3lUchcl,  54  111.,  126. 

4.  Where  the  lien  of  the  vendor  of  land  arises  out  of  express 
contract  between  the  parties,  it  will  not  be  deemed  to  be  waived  by 
the  taking  of  other  security  for  the  payment  of  the  purchase  money, 
as  would  be  the  case  of  an  ordinary  vendor's  lien  :     Ibid,  126. 

See  Attachment,  4,  5,  6;    Banks  and  Banking,  1,  2;   Cox- 
tract,  4;  Judgment,  1;  Vendor  and  Purchaser,  1,2,3. 

Life  Interest. — See  Dowser,  1. 

Limitations. 

1.  If  the  statute  of  limitations  had  not  barred  a  note  when  suit 
was  brought  upon  it,  neither  will  it  defeat  a  mortgage  made  cotcm- 
poraneously  to  secure  the  note,  although  the  mortgage  was  not  set 
up  in  the  original  petition,  but  by  an  amended  petition  filed  at  the 
time  when  limitations  would  have  barred  the  note  if  suit  had  not 
been  brought  on  it.  The  mortgage  being  but  an  incident  of  the 
debt,  subsists  as  long  as  the  debt  does:  Eborn  vs.  Cajinon,  32 
Tex.,  231. 

2.  An  averment  that  the  plaintiff  had  labored  under  mental  disa- 
bility and  temporary  insanity,  was  suflBcient,  if  sustained  by  the 
proof,  to  prevent  the  statute  of  limitation  from  running  against  him 
so  long  as  such  disability  existed:    Forbes \s.  Moore,  32  Tex.,  195. 

3.  To  suspend  the  statute  of  limitations,  or  to  remove  the  bar 
when  it  once  attaches,  there  must  be  an  acknowledgment  of  the  debt, 
or  a  promise  to  pay  it.  If  it  be  an  acknowledgment  simply,  it  must 
be  express  and  to  the  effect  that  the  debt  is  due  at  the  time.  If  it 
be  a  promise,  that  also  must  be  express  and  pre-supposes  an  acknowl- 
edgment :  Ringo  vs.  Brooks,  26  Ark.,  540. 

4.  The  acknowledgment  or  promise  must  clearly  identify  the  debt, 
must  identify  it  with  such  certainty  as  will  determine  its  character 
jand  the  amount  due.     It  must  be  made  to  a  party  in  interest,  to  the 

?rson  to  whom  the  debt  is  due,  or  one  authorized  to  act  for  him,  and 
S  the  intent  to  pay  it  at  the  time:  Ibid.,  540. 
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5.  To  render  a  pleading  demurrable  on  the  ground  that  its  cause 
of  action  is  barred  by  the  statute  of  limitations,  it  must  affirmatively 
appear  therefrom  that  its  cuse  is  so  barred :  Multon  vs.  Wahhy,  30 
Iowa,  360. 

6.  The  defense  of  the  statute  of  limitations  is  an  affirmative  one, 
and  the  party  pleading  it,  must  show  the  facts  constituting  the  bar: 
HaiUn  vs.  Stevenson,  30  Iowa,  370. 

See  Action  3;  Attorney  and  Client,  1. 

Loan. — See  Banks  and  Banking,  1. 

Master  and  Servant. 

1.  Where  a  local  railway  agent  was  instructed  to  remit  daily  to 
headquarters  of  the  company  all  sums  of  money  received  over 
tea  dollars,  it  was  held  that  he  would  be  allowed  a  reasonable  time, 
in  view  of  his  other  duties,  to  make  the  remittance,  and  was  not  liable 
for  money  stolen  from  him,  which  he  did  not  receive  in  time  to 
remit  as  instructed :  Robinson  vs.  III.  Cen.  R.  R.  Co.,  30  Iowa, 
400. 

2.  It  was  further  held,  that  the  mere  fact  that  he  might  have  pro- 
cured a  sum  of  money  svhich  it  was  his  duty  to  remit,  and  in  time 
to  do  so,  from  another  agent  in  whose  possession  it  was,  and  who 
delivered  it  to  him,  but  not  in  time  to  remit,  would  not  render  him 
liable  in  the  absence  of  any  showing  that  it  was  a  part  of  bis  duty 
to  go  to  such  agent  and  procure  the  money  received  by  him :  Id. 

Mechanics'  Lien. 

1,  A  mechanic's  lien  can  only  cover  labor  performed  and  materials 
furnished  by  the  party  claiming  it,  including  labor  performed  by 
persons  employed  by  him,  and  material  purchased  by  him  on  his 
own  credit  and  used  in  the  construction  ;  but  it  does  not  extend  to 
materials  or  labor  (although  actually  paid  for  by  the  claimant)  pro- 
cured by  him  as  the  agent  for  the  defendant,  and  in  his  name  and 
on  his  credit :  Kerby  vs.  Daly,  45  N.  Y.,  84, 

2.  Accordingly,  where  it  is  found  that  the  plaintiff,  a  claimant  of 
a  mechanic's  lien  against  the  defendant,  had  made  a  special  contract, 
for  and  in  behalf  of  the  defendant,  with  a  third  party,  to  do  certain 
work  on  the  building,  and  that  he  had  subsequently  paid  the  whole 
sum  due  under  such  contract :  Held,  that  the  sum  so  paid  could  not 
he  included  in  the  plaintiff's  lien  upon  the  premises:  Ibid. 

Mental  Suffering.— See  Damages,  3» 
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Mistake. 

1.  A  purchaser  of  land  with  warranty  of  title,  being  sued  by  an 
indorsee  of  a  note  given  for  the  purchase  money,  pleaded  as  a  de- 
fense that  there  was  a  mistake  as  to  the  land  which  was  the  subject 
matter  of  the  trade,  and  that  the  plaintiff  was  privy  to  the  trade,  and 
knew  of  the  mistake.  It  appearing  that  the  defendant  went  into 
possession  at  the  time  of  the  purchase,  and  still  remained  in  posses- 
sion, and  there  being  no  allegation  of  fraud,  and  no  evidence  that 
the  plaintiff  knew  of  any  mistake,  if  there  was  any,  it  is  held  that 
the  defense  was  not  maintainable :    Nkhols  vs.  Hill,  32  Tex.,  516. 

2.  To  allow  such  a  defense  would  be  equivalent  to  allowing  a  pur- 
chaser of  land  with  warranty  of  title,  to  sue  and  recover  on  the  cov- 
enant before  covenant  broken,  and  before  eviction:  lb. 

See  Administration;  7  Partnership,  5. 

Mortgage, 

1.  When  several  debts  are  secured  by  a  mortgage,  for  some  of 
which  debts  there  are  sureties  who  are  not  parties  to  the  mortgage, 
the  mortgagee  becomes  the  trustee  for  the  sureties  to  the  amount  of 
the  funds  thus  provided  for  their  indemity;  and  upon  a  sale  of  the 
mortgaged  property,  the  mortgagees  must  see  that  their  just  propor- 
tion of  the  proceeds  of  the  sale  is  applied  to  the  discharge  of  the 
debt  on  which  the  sureties  are  bound  :  Fielder  vs.  Vanier,  45  Ala., 
429. 

2.  If  such  mortgagor  is  also  the  principal  on  the  debt  on  which 
the  sureties  are  bound,  on  a  sale  of  the  mortgaged  property,  the 
portion  of  the  proceeds  of  such  sale  applicable  to  the  d(;bt  on  which 
the  sureties  are  bound,  will  be  credited  as  a  payment  pro  tauto  oq 
the  debt,  and  the  sureties  to  that  extent  discharged  :  Ibid.,  429. 

3.  Where  there  is  a  mortgage  for  the  security  of  several  debts, 
some  of  which  include  amounts  for  usurious  interest,  and  others  only 
include  amounts  for  legal  interest,  upon  a  sale  of  the  mortgaged 
property,  and  an  appropriation  of  the  proceeds  thereof,  if  there  are 
no  preferred  debts,  the  funds  must  be  appropriated  without  regard  to 
the  amount  of  the  illegal  interest,  if  the  mortgagor  assents  to  such 
appropriation,  notwithstanding  the  fact  that  some  of  the  debts 
secured  by  such  mortgage,  and  for  which  debts  there  were  sureties, 
would  be  paid  in  full,  if  the  amount  of  such  illegal  interest  should 
be  deducted  from  the  debts  secured  by  the  mortgage :  Fielder  vs. 
Va^mer,  45  Ala.,  429. 
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4.  A  mortgage  is  not  fraudulent  on  account  of  usury  in  the  debt 
intended  to  be  secured,  when  the  usury  is  not  so  excessive  as  to 
render  the  debt  a  simulated  one :  Baskins  vs.  Calhoun,  45  Ala.,  582. 

5.  The  Chancery  Court  may  reform  a  mortgage  against  a  judg- 
ment creditor  who  has  notice  of  the  mistake  before  a  sale  under  his 
execution :  J6.,  582. 

6.  A  trustee,  under  a  mortgage  containing  a  power  of  sale,  can 
not  become  a  purchaser  at  his  own  sale,  either  directly  or  indirectly, 
by  procuring  another  person  to  purchase  for  his  benefit,  and  if  he 
does  so  become  the  purchaser,  the  right  of  the  mortgagor  will  re- 
main precisely  the  same  as  though  no  sale  had  been  made :  Roberts  et 
ai  vs.  Fkniing  et  al,  53  111.,  196. 

7.  A  mortgagee,  under  a  power  in  the  mortgage,  sold  the  property, 
bat  improperly  became  the  purchaser  himself,  indirectly  through  a 
third  person.  A  part  of  the  same  property  had  been  previously 
sold  upon  execution,  under  a  prior  judgment  lien,  and  the  time  of 
redemption  allowed  to  expire,  so  that  the  purchaser  obtained  a 
sheriff's  deed.  The  mortgagee  after  his  sale  under  the  mortgage, 
purchased  in  the  title  to  the  portion  sold  under  execution,  and  as  to 
that  portion  it  was  held,  upon  a  bill  filed  to  redeem,  he  had  the  title 
in  fee,  not  subject  to  redemption  by  the  mortgagor  or  a  junior  mort- 
gagee, or  those  claiming  under  them  :  Ibid.,  196. 

8.  Where  a  mortgage  is  given  on  lands  to  secure  the  payment  of 
certain  promissory  notes,  conditioned  that  if  any  of  the  notes  prove 
to  be  insolvent  or  worthless,  the  mortage  is  to  be  good  and  valid, 
otherwise  to  be  null  and  void.  To  constitute  a  breach  of  the  condi- 
tion, the  notes,  or  some  of  them,  must  prove  worthless.  The  mere 
non-payment  of  the  notes  does  not  constitute  a  breach :  Fetrow  vs. 
Merriwetkery  53  111.,  275. 

9.  In  an  action  of  ejectment  by  the  grantee  of  the  mortgagor, 
against  a  grantee  of  the  mortgagee  in  possession,  where  the  defend- 
ant relies  upon  the  mortgage,  with  such  a  condition  to  protect  his 
possession,  to  make  his  defense  availing,  he  must  show  that  the 
makers  of  the  notes  are  insolvent,  or  the  notes  worthless,  as  other- 
wise the  condition  would  not  be  broken :  Ibid.,  275. 

10.  Where  a  mortgagee  in  a  mortgage  upon  lands,  given  to  secure 
a  promissory  note  executed  for  the  purchase  money,  negotiates  the 
note  to  a  third  person,  and  then  enters  in  proper  form  satisfaction  of 
the  mortgage  upon  the  record,  such  entry  of  satisfaction  will  prot<»ct 
a  subsequent  bona  fide  purchaser  of  the  land  from  the  mortgagor,  if 
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he  had  no  Dotice  at  the  time  of  such  purchase,  or  the  payment  of  the 
consideration,  that  the  note  was  unpaid,  or  that  the  entry  of  satisfac- 
tion was  unauthorized:   Cornog  vs.  Fuller  et  aL,30  Iowa,  211. 

11.  The  rule  of  the  common  law,  that,  by  a  mortgage  of  real  pro- 
perty the  legal  title  is  conveyed  to  the  mortgagee,  who  is  vested  with 
the  legal  estate  of  freehold,  and  inheritance  is  not  recognized  by  the 
weight  of  American  authorities.  In  this  country  it  may  be  conisid- 
ered  the  rule  that  the  mortgagor  is  the  owner  of  the  lands  mortgaged, 
and  retains  the  inheritable  estate  therein :  White  vs.  Rittenmeytr,  30 
Iowa,  267. 

See  Deed,  6,  7;  Contract,  16;  Limitations,  1. 

Municipal  Corporations. 

1.  A  municipal  corporation  was,  by  an  act  of  the  Legislature,  au- 
thorized to  take  lands  for  a  public  park,  and  the  act  declares  that  the 
land  so  to  be  taken  shall  be  a  public  place ;  and  provides,  that  in  as- 
certaining the  compensation  to  be  paid  the  owners,  a  just  and  true  es- 
timate of  the  value  of  the  land  is  to  be  made,  together  with  the  ten- 
ements, hereditaments  and  appurtenances,  privileges  and  advantages, 
to  the  same  belonging,  without  deduction  for  benefits  and  advantages: 
and  declares,  that  on  fulfilling  the  requirements  of  the  act,  the  lands 
shall  vest  forever  in  the  city,  and  that  whenever  the  city  shall  be- 
come vested  with  the  title  to  the  park,  as  provided,  it  might  sell  any 
building,  improvements,  or  other  material  thereon ;  and  authorize^ 
the  issue  of  bonds  by  the  city,  to  obtain  the  fund  to  pay  for  the  lands 
taken,  declaring  the  lands  pledged  for  the  payment  of  such  bonds. 
Held,  that  the  city  acquired  an  absolute  estate  in  the  lands  taken  un- 
der this  act,  and  not  an  easement,  and  that  such  title  was  free  from 
any  legally  recognizable  reversionary  right  in  the  owners:  Brooklp 
Park  Covimissioners  vs.  Armstrong^  45  N.  Y.,  234. 

2.  The  title  of  the  city  thus  acquired,  is  impressed  with  a  trust  to 
hold  the  lands  for  the  public  use  as  a  park,  and  it  can  not,  of  itself, 
convey  or  dispose  of  them  in  contravention  of  the  trust;  but  it  is 
within  the  power  of  the  Legislature  to  relieve  the  city  from  such 
trust,  and  to  authorize  a  sale,  free  therefrom :  Ibid, 

See  Damages,  4. 

Negligence. 
1.  It  is  gross  negligence  in  the  operator  at  a  telegraph  station  to 
send  over  the  wires  a  message  in  the  name  of,  and  purporting  to 
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come  from,  a  cashier  of  a  bank,  and  to  be  dated  at  another  station,  at 
the  request  of  a  party  known  to  the  operator  not  to  be  such  cashier, 
and  presenting  no  evidence  of  authority  to  use  his  name,  which  mes- 
sage, addressed  to  a  banking  house,  held  out  such  party  as  entitled  to 
credit  for  a  large  amount;  and  this  negligence  occurs  so  >vithin  the 
scope  of  the  employment  of  such  operator  as  to  make  the  telegraph 
company  liable  to  the  person  to  whom  such  telegram  was  addressed 
for  the  damages  occasioned  by  such  negligence:  Elwood  vs.  Western 
Union  Telegraph  Company,  45  N.  Y.,  549. 

2.  In  an  action  against  a  railroad  company  to  recover  damages  re- 
snlting  to  the  plaintiff  by  reason  of  injuries  received  by  him  in  leap- 
ing from  defendant's  train  of  cars,  the  plaintiff  being  a  passenger  on 
the  train  while  the  cars  were  in  motion,  at  a  station  where  the  train 
did  not  stop,  it  was  Held^  that  even  if  the  plaintiff  leaped  from  the 
car  on  suggestion  of  the  conductor,  and  the  conductor  only  gave  it  as 
his  opinion  that  the  plaintiff  could  leap  from  the  train  in  safety,  it 
was  his  duty  to  exercise  his  judgment  whether  or  not  it  was  safe,  and 
if  the  danger  was  so  apparent  that  a  prudent  man  similarly  situated 
would  not  have  attempted  the  leap  from  the  train,  then  the  plaintiff 
was  guilty  of  negligence,  and  should  not  be  permitted  to  recover. 
The  plaintiff,  if  left  to  act  voluntarily,  and  not  under  constraint,  was 
hound  to  exercise  ordinary  prudence :  C,  &  A,  jB.  22.  Co,y  vs.  Ran- 
dolph, 63  111.,  510. 

See  Action  for  Damages,  1,  2;  Administration,  4;  Carrier, 
1, 2,  3;  Corporation,  1;  Railroads,  1. 

New  Lease. — See  Covenant,  1. 

Notice. — See  Administration,  10;  Bailment,  3;  Bills  and 
Notes,  2,  4,  5,  9;  Broker,  2, 3;  Carrier,  1;  Guardian  and 
Ward,  1;  Mortgage,  10;  Partnership,  3. 

Officer. 

1.  A  judicial  oflBcer  is  not  civilly  liable  for  judicial  acts,  though 
his  decisions  in  respect  thereto  be  erroneous,  where  it  is  not  shown 
that  he  acted  maliciously  or  corruptly;  and  this  rule  applies  to  infe- 
rior as  well  as  superior  tribunals:  Londegan  vs.  Hammer,  30  Iowa, 

507. 

2.  In  an  action  against  a  Justice  of  the  Peace  for  false  imprison- 
ment, evidence  on  the  part  of  the  defendant  that  he  was,  and  had 
been  acting  as,  a  Justice  of  the  Peace  de  facto,  is  admissible,  and 


538  Jbtged  of  State  Reports* 

when  shown  he  will  be  presumed  to  have  been  duly  appointed  to  the 
office,  until  the  contrary  appear:  Id, 

Parol. — See  Deed,  1,  2,  3. 

Parties. 

1.  An  indorser,  in  full,  of  a  promissory  note  payable  to  bearer,  mar 
be  joined  in  a  suit  against  the  maker,  and  the  action  may  be  properly 
commenced  in  the  county  where  the'  indorser  resides,  though  the 
maker  resides  in  a  dififierent  county:  StoiU  &  Co.,  vs.  Noteman  d  a/., 
30  Iowa,  413. 

2.  In  a  proceeding  to  enforce  against  an  estate  the  specific  per- 
formance of  a  contract  to  convey  real  estate  executed  by  the  decedent, 
the  administrator  is  a  proper  but  not  a  necessary  party,  and  the  pro- 
ceeding may  be  against  the  heirs  alone:  Judd  va,  Moseleyy  30  Iowa, 
422. 

Partnership. 

1.  The  proceeding  provided  for  by  Section  3291  of  the  Revision, 
where  partnership  property  has  been  levied  upon  to  satisfy  the  indi- 
vidual debt  of  one  of  the  partners,  was  not  intended  to  change  the 
common  law  rule  respecting  the  primary  liability  of  partnership  pro- 
perty to  the  claims  of  creditors  of  the  firm,  and  to  those  of  co-part- 
ners for  the  amount  of  their  respective  shares,  or  for  moneys  ad- 
vanced :  Richards  ei  aL  vs.  Haines  et  al.,  30  Iowa,  573. 

2.  The  principal  object  of  the  proceeding  is  to  determine  the  ex- 
tent of  the  interest  of  the  execution  defendant,  that  of  co-partners 
for  the  amount  of  their  shares  or  money  advanced,  and  the  amount 
of  the  indebtedness  of  the  firm  to  creditors,  and  to  protect  the  inter- 
ests of  all  by  declaring  and  enforcing  their  respective  rights:  Id, 

3.  If  a  partner  purchases  property  with  the  partnership  efiects,and 
sells  said  property  to  a  bona  fde  purchaser  without  notice,  the  other 
partners  can  not  follow  the  property  in  the  hands  of  such  purchaser: 
Chipley  vs.  KecUon,  65  N.  C,  534. 

4.  By  an  arrangement  between  certain  parties,  one  was  to  furnish 
money  and  the  other  was  to  buy  cattle  with  it  for  the  market.  The 
party  furnishing  the  money  was  to  have  his  capital  returned,  with 
five  per  cent,  interest  thereon,  together  with  one  half  the  profits  on 
the  sale  of  the  cattle :  Held,  The  parties  to  this  arrangement  were  not 
partners,  as  the  one  furnishing  the  money  was  exposed  to  no  hazard 
of  loss:     Adams  vs.  Funk,  53  111.,  219. 
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5.  Where  two  partners,  upon  a  settlement  of  their  partnership 
affairs,  ascertain  and  agree  upon  a  balance  due  from  the  one  to  the 
other,  it  becomes  unnecessary  to  file  a  bill  in  Chancery  for  a  settle- 
ment of  the  partnership  accounts;  and  an  action  of  assumpsit  will  lie 
for  the  amount  found  to  be  due,  as  upon  an  account  stated.  But 
where  upon  an  attempted  settlement  between  them,  a  mistake  is 
made  in  the  statement  of  the  account,  assumpsit  will  not  lie,  and  the 
remedy  is  by  bill  in  Chancery  for  a  settlement  of  the  partnership 
accounts:     Hanks  vs.  Baber^  53  111.,  292. 

See  Action,  4.     . 

Payment. 

1.  A  creditor  has  the  right  to  appropriate  payments  made  on 
account  generally,  where  no  specific  directions  have  been  given 
to  apply  them :     Sprague  et  a1.  vs.  Hasenmnkk,  53  111.,  419. 

2.  Where  payments  are  made  upon  an  open  account,  or  there  are 
several  distinct  debts  existing,  and  neither  the  debtor  nor  the  creditor 
has  made  any  specific  application  of  the  payments,  it  would  seem  to 
be  a  reasonable  presumption  that  the  first  items,  or  the  debt  first  in 
point  of  time,  should  be  first  discharged :    Ibid,  419. 

See  Assumpsit,  2 ;  Attorney  and  Client,  2;  Banks  and 
Banking,  3;  Cause  of  Action,  3;  Confederate  Money,  3,  4; 
Consideration,  5;  Mortgage,  2,  10. 

Personal  Property. — See  Covenant,  2;  Evidence,  13. 

Possession.— See  Covenant  for  Title,  1 ;   Delivery,  Forci- 
ble Entry  and  Detainer,  2. 

Presuaiption. — See  Deed,  2;  Payment,  2. 

Principal  and  Agent. 

1»  The  testimony  of  a  witness  that  he  was  acting  as  agent  for  his 
alleged  principal,  in  respect  to  a  certain  transaction,  carries  with  it 
the  inference  that  he  was  so  acting  as  their  authorized  agent:  Hall 
vs.  Mna  Man/.  Co.,  30  Iowa,  214. 

2.  The  power  to  collect  money  is  not  included  in  the  power  to 
loan,  nor  can  it,  in  the  absence  of  proof  of  ratification,  or  the  like, 
be  inferred  therefrom :     Austin  vs.  Thorp,  30  Iowa,  375. 
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3.  Nor  would  the  case  be  varied  by  the  fact  that  the  agent  took 
as  security  for  the  loan  he  was  authorized  to  make,  a  deed  of  trust  in 
which  he  was  constituted  the  trustee :  Id. 

See  Damages,  2;  Evidence,  I. 

Pbivity  of  Contract. — See  Covenant,  2. 

Purchaser. 

1.  When  a  purchaser  of  land,  upon  taking  a  bond  for  title,  gives 
in  payment  thereof  a  note  expressing  on  its  face  that  it  is  so  given, 
the  note  itself  will  be  notice  of  the  vendee's  equity  in  oasjc  the  title 
of  the  land  shall  prove  defective,  and  an  assignee  or  holder  of  the 
note  can  not,  in  case  of  such  defect  in  the  title  of  the  land,  recover 
on  the  note,  though  he  took  it  before  due :  Howard  vs.  Kimballj 
65  N.  C,  175. 

2.  A  purchaser  of  land  is  entitled  to  all  that  he  bargained  for, 
and  is  under  no  obligation  to  accept  a  part  only,  with  warranty  as  io 
the  other  part,  or  to  accept  compensation,  unless  the  part  to  which 
good  title  can  not  be  made,  does  not  materially  affect  the  value,  and 
it  is  seen  that  the  objection  is  not  taken  upon  the  merits,  but  only  as 
a  pretext  to  get  rid  of  the  purchase :  Ibid, 

Quantum  Meruit. — See  Contract,  11. 

Railroads. 

1.  To  entitle  a  plaintiff  to  recover  of  a  railroad  company,  dam- 
ages on  account  of  fire  resulting  from  sparks  emitted  from  one  of  it"? 
engines,  the  negligence  of  the  company  in  the  premises  must  be 
shown  either  directly  or  by  circumstances  tending  to  establish  it,  such 
as  the  absence  or  imperfect  condition  of  a  spark  arrester,  the  use  of 
an  excessive  amount  of  steam,  unlawful  rate  of  speed,  or  the  like. 
The  mere  fact  that  the  fire  was  occasioned  by  the  sparks  docs  not 
make  a  prima  fade  case  against  the  company:  Gandy  vs.  The  C  & 
N.  W.  R.  R.  Co.,  30  Iowa,  419. 

2.  A  railroad  company  is  liable  for  stock  killed  on  its  track  by 
reason  of  its  failure  to  keep  in  repair  the  fences  erected  on  the  line 
of  its  road;  but  before  such  liability  will  attach,  they  must  have 
knowledge  either  actual  or  implied,  that  the  fence  is  out  of  repair, 
and  a  reasonable  time  thereafter  to  put  it  in  proper  condition.    And 
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this  rale  applies  where  bars  or  gates  have  been  left  open  by  third 
parties:  AyUsworth  vs.  The  Chicago,  R.  Z,  &  P.  JB.  JR.  G).,  30 
Iowa,  458. 

Kelease. 

1.  An  agreement  to  extend  the  time  of  payment,  to  operate  as  a 
release  of  the  surety,  must  be  on  sufficient  consideration,  legal  and 
binding.  It  must  be  such  an  agreement  as  can  be  interposed  to  pre- 
vent a  recovery  on  the  debt,  such  as  suspends  the  action  and  without 
the  concurrence  of  the  surety.  If  the  agreement  be  a  nudum  pacturriy 
or  illegal,  the  rights  of  the  creditor  as  against  the  surety,  will 
remain  unimpaired:     Galbraith  vs.  FuUerton,  63  III.,  126. 

2.  Neither  of  the  parties  to  an  unexecuted,  usurious  or  unlawful 
contract,  is  bound  by  it,  or  estopped  from  repudiating  the  same,  where 
such  party  would  derive  no  benefit,  or  acquire  an  advantage  he  did 
not  previously  hold,  by  such  repudiation :     Ibidy  126. 

Rent.— See  Foreclosure,  1. 

Rescission. — See  Contract,  14, 19. 

Rbs  Adjudicata. — See  Former  Adjudication. 

Sales. 

1.  Personal  property  is  bound  from  the  time  the  execution  comes 
into  the  hands  of  the  sheriff;  and  where  there  are  several  executions 
coming  to  hand  at  different  times,  and  a  sale  under  the  last,  the  pro- 
ceeds should  be  applied  in  satisfaction  of  the  others  in  their  order: 
Hanover  et  aL  vs.  Casey,  <fec.,  26  Ark.,  352. 

2.  In  the  agreement  for  the  sale  of  goods,  when  the  price  is  to 
be  sabsequently  fixed  by  means  agreed  upon,  until  the  price  is  so 
fixed,  there  is  no  such  action  or  contract  as  amounts  to  a  perfect  sale 
or  delivery:     Huttotiy  Adm^r,  vs.  Moore,  AdmW,  26  Ark.,  382. 

See  Contract,  6,  7. 

Satisfaction. — See  Compromise,  2 ;  Mortgaoe,  10. 
Separate  Estate. — See  Husband  and  Wife,  2,  3,  4,  5. 
Settlement. — See  Administration,  8, 11. 

VOL.  I. — No.  III. — 11 
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Set-Off. — See  Banks  and  Banking,  2;   Bili-s  and  Notes,  11; 
Consideration,  2. 

Sheriff. 

1.  When  an  execution  is  issued  on  a  judgment  which  is  not  a 
nullity,  the  sheriif',  on  receiving  the  execution,  has  no  choice  but  to 
obey  its  mandate.  He  must  return  the  writ  and  execution  thereof, 
as  required  by  law.  If  he  fails  to  do  this,  he  incurs  the  liability  for 
damages  imposed  by  the  statute  for  such  failure:  JSoble  et  a/.,  vs. 
Whetstone,  45  Ala.,  361. 

2.  The  bankruptcy  of  a  defendant  in  a  judgment  is  not  a  suffi- 
cient excuse  for  the  sheriff,  on  a  motion  against  him  and  his  sureties 
for  damages  accruing  in  favor  of  the  plaintiff  on  the  sheriff's  fiiilure 
to  return  an  execution  issued  on  such  judgment:     Ibid,  361. 

Specific  Performance. 

1.  When  there  has  been  a  part  performance  of  a  parol  contract 
for  the  sale  of  lands,  and  the  vendee  has  been  let  into  possession  and 
has  made  actual  improvements  upon  it,  with  the  knowledge  aud 
acquiescence  of  the  vendor,  the  contract  is  not  within  the  reason  of 
the  statute  of  frauds;  and  this  court,  as  well  as  most  of  the  courts  of 
the  American  States,  will  uniformly  compel  a  specific  execution  of 
the  contr-act :  Howes'  heirs  vs.  Rogers,  32  Tex.,  218. 

2.  Upon  decreeing  specific  performance  of  a  verbal  contract  for 
the  conveyance  of  real  estate,  upon  the  ground  of  part  performance, 
the  court  will  be  governed  by  the  same  principles  in  adjusting  the 
equities  of  the  parties  as  upon  a  written  contract,  valid  by  the  stat- 
ute of  frauds;  and  if  the  seller  is  not  able  fully  to  comply  with  the 
contract,  the  buyer  has  liis  election,  either  to  have  the  contract  spe- 
cifically performed,  so  far  as  the  seller  can  perform  it,  and  to  have 
an  abatement  out  of  the  purchase  money,  or  compensation  for  any 
deficiency  in  the  title,  quality  or  other  matters  touching  the  estate: 
Ilarsha  vs.  i?^W,  45  N.  Y.,  415. 

See  Cause  of  Action,  9,  10;  Contract,  1;  Husband  and 
Wife,  1. 

Statute  of  Frauds. 

"Where  the  plaintiff  agreed  verbally  with  the  defendants,  for  the 
purchase  of  a  quantity  of  cloths,  no  portion  of  the  purchase  money 
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being  then  paid,  or  goods  delivered;  but,  subsequently,  when,  by 
the  first  arrangement,  a  payment  became  due,  the  parties  again  met, 
and  upon  further  negotiations  and  agreements,  varying  somewhat 
the  original  void  contract,  the  plaintiff  delivered  to  the  defendants, 
one  F.'s  promissory  note,  which  was  to  be  collected  and  applied  by 
them  on  the  purchase  price  of  the  cloths;  and  he,  also,  consigned  to 
them  certain  other  merchandise,  which  they  were  to  sell,  and  aljju 
apply  the  avails,  after  deducting  their  commissions,  to  the  purchase 
price  of  the  cloths :  Held,  That  the  minds  of  the  parties  must  be 
deemed  to  have  then  met  upon  all  the  terms  and  conditions  of  the 
agreement,  for  the  s^ale  of  the  cloths,  and  that  it  then  became  by  the 
plaintiff's  transfer  of  the  note  and  consignments  of  merchandise,  a 
valid  and  binding  contract,  under  the  statute :  Allh  vs.  Eead,  45 
N.  Y.,  142. 

SrATTJTE  OP  Limitations. — See  Limitations;  Evidence,  6. 

Subrogation. — See  Action,  3. 
Taxation.— See  Corporation,  2. 

Telegraph  Companies. 

1.  The  lines  of  two  telegraph  companies  terminated  at  S.,  the  one 
leading  from  O.  to  S.,  and  the  other  from  S.  to  R.  ilessages  passing 
over  the  line  of  the  former  company  for  transmission  beyond  S.  to 
R.,  were  customarily  received  by  the  latter  company.  The  plaintiff 
at  0.  sent  a  message  to  R.,  paying'  for  the  whole  distance:  iJeW, 
That  no  partnership  or  mutual  agency  could  be  inferred  from  such 
facts.  Each  of  the  companies,  in  the  absence  of  evidence  of  a 
special  agreement  or  arrangement,  either  with  the  sender  of  the 
message,  or  between  each  other,  will  be  liable  for  his  own  acts,  but 
not  for  the  acts  and  defaults  of  the  other :  Baldwin  vs.  The  W.  8. 
Telegraph  Company,  45  N.  Y.,  744. 

2.  The  rule  of  damages,  recoverable  for  the  non-delivery  of,  or 
mistake  in  delivering,  telegraphic  messages,  is  the  natural  and  neces- 
sary consequence  of  the  breach  of  contract  as  contemplated  by  the 
parties,  interpreting  the  contract  in  the  light  of  the  circumstances 
under  which,  and  the  knowledge  by  the  parties  of  the  purposes  for 
which,  it  was  made;  and  when  a  special  purpose  is  intended  by  one 
party,  but  is  not  known  to  the  other,  and  is  not  indicated  by  the 
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message  itself,  such  special  purpose  will  not  be  taken  into  account  in 
the  assessment  of  damages  for  the  breach  of  contract  to  send.  The 
damages  in  such  a  case  will  be  limited  to  those  resulting  from  the 
ordinary  and  obvious  purpose  of  the  contract:     Ibid. 

See  Negligence, 

Tendek. 

1.  When  a  debtor  tenders  money  in  payment  of  his  debt  to  the 
creditor,  who  says  he  has  no  use  for  it,  and  thereupon  the  debtor  con- 
cludes to  retain  the  money  awhile  longer,  and  does  sOj  he  thereby 
waives  the  tender:     Ferrell  vs.    Walker,  65  N.  C,  91. 

2.  To  make  a  tender  effectual,  the  debtor  must  be  ready,  willing 
and  able  to  pay,  and  must  so  inform  his  creditor,  and  must  also  pro- 
duce the  money,  unless  such  production  be  waived  by  the  absolute 
refusal  by  the  creditor  to  receive  it:    Ibid, 

3.  A  plea  of  tender  is  of  no  avail  unless  it  is  accompanied  by  a 
payment  into  court  of  the  amount  admitted  to  be  due:  Jenkins  vs. 
Brigga,  65  N.  C,  159. 

Trust. 

1.  A  resulting  trust  can  not  be  established  in  favor  of  a  plaintiff 
upon  a  mere  allegation  of  a  verbal  agreement,  to  the  effect  that  he 
was  to  be  jointly  interested  with  defendant  in  the  purchase  of  the 
projierty,  and  in  the  absence  of  any  averment  that  he  paid  a  portion 
of  the  purchase  money  at  the  time  of  the  purchase :  Soberts  vs. 
Ware,  40  Cal.,  634. 

2.  A  trustee  can  purchase  at  his  own  sale  only  when  he  does  so 
without  fraud,  and  with  the  consent  of  the  cestui  que  trwA  at  the  time, 
or  by  his  subsequent  action :     Roberts  vs.  Roberts,  65  N.  C,  27. 

3.  A  vendor  who  has  contracted  to  sell  his  land  is  in  equity  a 
trustee  for  the  purchaser,  but  if  he  has  not  received  the  whole  of  the 
purchase  money  he  is  not  a  mere  naked  trustee,  and  upon  becoming 
a  bankrupt  his  interest  in  the  land  will,  by  proper  assignments,  pass 
to  the  assignee  in  bankruptcy,  under  the  14th  section  of  the  bankrupt 
act:     Swepson  vs.  Rouse,  65  N.  C,  34. 

4.  The  purchase  by  a  trustee  or  agent  of  the  property  of  which  he 
has  the  sale,  or  in  which  he  represents  another,  whether  he  has  an 
interest  in  it  or  not,  carries  fraud  on  the  face  of  it:  White  vs.  Ward 
d-  Wife,  26  Ark.,  445. 
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5,  Any  such  purchase  is  an  abuse  of  such  confidence  and  relation- 
ship, and  any  title,  benefit  or  advantage  derived  therefrom,  by  the 
purchaser,  is,  in  equity,  fraudulently  acquired,  and  inures  to  the 
benefit  of  the  cestui  que  trust  or  the  principal :     Ibid,  445. 

See  Municipal  Corporation,  2. 

Trust  and  Trustee. 

Where  trustees  act  within  the  scope  of  their  authority,  and  exer- 
cise such  prudence,  care  and  diligence,  as  men  of  ordinary  prudence, 
care  and  diligence,  exercise  in  like  matters  of  their  own,  they  should 
not  be  held  accountable  for  losses  happening  from  their  management 
of  the  trust  funds :      Miller  et  al.  vs.  Procter  et  aL,  20  Ohio,  442. 

See  Broker,  1 ;  Mortgage,  1,  6. 

Uncertainty. — See  Deed,  3. 

Usury. 

Where  a  note  tainted  with  usury  is  indorsed  to  a  third  person, 
who  purchases  it  for  value,  and  without  any  notice  of  the  illegality 
attending  the  execution  thereof,  and  the  maker  gave  to  the  payee  a 
mortgage  to  secure  the  payment  of  said  note:  Heldy  that  the  de- 
fense of  usury  could  not  avail  the  maker,  and  that  the  mortgage 
given  to  secure  the  payment  of  the  principal  and  interest  due  thereon 
could  be  enforced:     Coor  vs.  Spicer,  65  N.  C,  401. 

See  Evidence,  8 ;  Mortgage,  3,  4. 

Vendor  and  Purchaser. 

1.  The  vendor's  lien  upon  land  is  retained  as  well  when  a  convey- 
ance is  made  as  when  only  a  bond  for  title  is  given,  and  it  is  not 
necessary  to  exhaust  legal  remedies  before  resorting  to  its  enforce- 
ment. The  lien  follows  the  consideration,  unless  an  intention  to 
interrupt  it  is  shown :     Campbell  vs.  Roach,  45  Ala.,  667. 

2.  A  purchaser  of  land  can  not  resist  the  enforcement  of  his  ven- 
dor's lien  on  the  ground  of  his  bond  for  titles  not  being  stamped, 
and  the  inchoate  right  of  dower  of  the  vendor's  wife,  where  the 
vendor  offers  to  convey  a  perfect  title,  which  the  court  requires  to  be 
done  before  the  sale  shall  take  place:      Watson  vs.  Bell,  45  Ala.,  452. 

3.  A  vendor's  lien  upon  land  for  its  purchase  money  is  not  im- 
paired because  the  obligation  taken  for  its  payment  includes  the 
price  of  personal  property  sold  at  the  same  time,  when  the  amount 
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to  be  paid  for  the  land  can  be  ascertained  by  proof:     Rmsel  vs.  3ic- 
Connick,  45  Ala.,  587. 

See  Evidence,  4. 

Waiver. — See  Action,  5;  Bills  and  Notes,  9;  Insurance,  2; 

Lien,  4;  Tender,  1. 

Will. 

Where  a  widow  elected  to  take  under  a  will,  giving  her  one-thirJ 
of  the  real  estate  of  her  husband  in  lieu  of  dower,  in  consideration 
that  all  of  the  heirs  should  agree  to  give  her  one-third  of  the  per- 
sonalty in  addition,  and  only  a  part  of  the  heirs  consented  to  the 
agreement,  it  was  held,  that  the  widow  was  not  estopped  from  after- 
ward relinquishing  all  rights  conferred  by  the  will  and  claiming  her 
right  of  dower:     Richart  vs.  Richart,  30  Iowa,  464. 

Witness. — See  Evidence,  4. 
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SUPREME  COURT  OF  TENNESSEE. 


[December  Term,  1872.] 


J.  W.  S.  FRIERSONand  J.  B.  FRIERSON,  Executors  of  W.  E.  KENNEDY y^. 
PRESBYTERIAN  CHURCH  in  llie  UNITED  STATES,  et  al. 

By  Freeman,  J. — This  bill  is  filed  by  the  executors  of  Wm.  E. 
Kennedy,  for  a  construction  of  certain  clauses  of  bis  will,  and  direc- 
tion of  the  Court  of  Chancery  in  performance  of  their  duties,  and 
execution  of  the  trusts  of  the  will. 

It  appears  from  the  record  that  the  testator  died  17th  of  March, 
1863,  in  the  county  of  Maury,  at  an  advanced  age,  having  before 
this,  emancipated  the  larger  portion  of  his  slaves,  sending  them  to 
Liberia,  through  the  agency  of  the  American  Colonization  Society. 
He  left  no  children,  and  disposed  of  a  considerable  share  of  his 
estate  to  his  collateral  relations  by  various  clauses  of  his  will.  First 
directing  by  item.  2nd,  '^that  all  his  estate,  both  real  and  per- 
sonal, not  otherwise  disposed  of,  wherever  situated,  be  sold  by  his 
executors,  and  converted  into  money.  He  proceeds  in  ninth  and 
tenth  clauses  as  follows:  "All  the  residue  of  my  estate,  of  whatever 
kind,  whether  real  or  personal,  or  mixed,  left  after  carrying  out  the 
foregoing  provisions  of  this  will,  (and  if  any  legacy,  I  have  given, 
or  fund,  appropriated  in  this  will,  can  not,  for  any  cause  whatever, 
take  effect  or  be  appropriated  as  herein  directed,  the  same  shall 
constitute  a  part  of  said  residuum,  and  be  subject  to  the  disposition  of 
this  clause,)  I  give  to  my  executors,  to  be  appropriated  by  them  as 
follows:  One  thousand  dollars  to  the  proper  authoriiies  of  the  Union 
Theological  Seminary,  at  Prince  Edward  Court  House,  Virginia; 
one  thousand  dollars  to  the  Rev.  W.  McLane  and  Rev.  R.  R.  Gur- 
ley,  Secretaries  of  the  American  Colonization  Society  in  Washing- 
ton City,  D.  C,  and  their  successors,  to  be  by  them  held  and  used 
in  promoting  the  objects,  purposes  and  enterprises  of  said  society  in 
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colonizing  negroes  in  Liberia,  Africa ;  five  hundred  dollars  to  the 
General  Assembly  of  the  Presbyterian  Church  of  the  Confederate 
States  of  America,  or  of  the  General  Assembly  of  the  Presbyterian 
Church  South,  whatever  may  be  its  precise  title,  for  the  benefit  of 
such   Bible  society   as  has  been,  or  may   be   established  by  said 
General  Assembly;  and  five  hundred  dollars  to  said  General  Assem- 
bly for  the  benefit  of  such  tract  society  as  has  been  or  may  be  estab- 
lished by  said  Assembly ;  and  if  no  such  society  should  be  establish- 
ed by  said  church,  or  be  in  existence  under  its  control,  then  said 
gums  severally  to  be  used  by  said  General  Assembly  of  the  Presby- 
terian Church  in  the  Confederate  States  of  America,  for  the  promo- 
tion and  advancement  of  the  Bible  and  tract  cause,  respectively,  in 
such  manner  as  to  said  Assembly  may  seem  best  for  the  advance- 
ment of  said  objects.     I  then  desire  two- thirds  of  the  remainder  of 
the  residuum   to  go  to   said  General  Assembly  of  the  Presbyterian 
Church   in   the  Confederate  States  of  America,  for  the  benefit  of 
Domestic  Missions,  and  to  be  used  by  said  Assembly  through  its 
proper  board  or  c(»mmittee  already,  or  to   be   appoiuted,  or  such 
agency  as  it  may  deem  best  for  the  promotion  and  advancement  of 
the  cause  of  Domestic  Missions.     One- half  of  the  remaining  third 
of  said  balance  to  go  to  said  General  Assembly  of  the  Presbyterian 
Church  in  the  Confederate  States  of  America,  to  be  by  said  Assem- 
bly appropriated  through  its  boards,  committee  or  other  agency 
under  its  control,  to  the  uses,  purposes  and  benefits  of  Foreign  Mis- 
sions ;  the  remaining  half  of  said  third  to  go  in  like  manner  to  the 
said  General  Assembly  of  the  Presbyterian  Church  in  the  Confeder- 
ate States  of  America,  for  the  benefit  of  the  Board  of  Education  and 
Publication,  in  equal  proportions;  and  if  said  church  should  have  no 
such  boards  or  committees  for   these  objects,   then   through  such 
agencies  as  such  church  may  establish  and  control  to  carry  out  and 
promote  such  objects.     When  I  use  the  term  General  Assembly  of 
the  Presbyterian  Church  in  the  Confederate  States  of  America,  or 
General  Assembly  of  the  Presbyterian  Church  South,  I  mean  to  be 
understood  as  referrmg  to  the  "Old  School  Presbyterian  Church  in 
the  South ;"  and  should  any  part  thereof  re-unite  with  the  Northern 
Church — I  mean  the  part  which  shall  remain  as  a  separate  body  in 
the   South.     I   desire  said   General  Assembly,  through  its  proper 
boards,  committee  or  agencies,  in  its  dispositions  of  the  funds  herein 
set  apart  to  Domestic  Missions  to  select  in  one  of  the  four  tribes  of 
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Indians^  viz :  The  Choctaws,  Chickasaws,  Cherokees,  or  Creeks,  four 
male  and  four  female  youths,  and  to  appropriate  of  the  said  funds  the 
sum  of  one  thousand  dollars  for  the  education  of  said  Indian  youth. 

Item  the  10th.  In  the  event  that  any  of  the  legacies  or  sums  di- 
rected to  be  given  to  any  of  the  benevolent  objects  specified  in  the 
9th  item  of  this  will,  should  fail  on  account  of  a  want  of  proper  dis- 
cription,  or  for  any  other  reason,  then  I  give  the  same  to  ray  execu- 
tors, with  the  hope  and  belief  that,  as  they  know  the  objects  and  pur- 
poses I  have  in  view  in  making  these  bequests,  they  will  carry  them 
out  in  such  manner  as  will  approximate  as  nearly  as  possible,  to  my 
wishes  herein  expressed.  I  have  declared  it  to  be  my  wish  and  de- 
sire that  I  should  not  be  considered  as  dying  intestate  as  to  any  part 
of  my  estate.  What  I  have  already  done  for,  and  given  to  my  rela- 
tions, together  with  the  bequests  in  this  will,  is  as  much  of  my  estate 
as  I  wish  them  ever  to  have;  and  should  it  so  happen  that  any  por- 
tion of  what  I  have  given  to  charitable  and  benevolent  objects  and 
societies  in  this  will  should  fail,  or  not  vest  as  I  have  herein  desired 
and  directed,  /  do  not  int^md  the  same,  or  any  part  thereof,  to  go  to 
my  kindred,  or  any  of  them,  but  to  my  executors,  to  be  paid  over  to 
such  charities  as  may  be  declared  valid  and  legal,  in  the  proportion 
herein  set  forth ;  and  if  all  of  said  charitable  bequests  should  be  de- 
clarctl  illegal  and  void,  so  as  not  to  vest,  then  the  whole  to  my  execu- 
torSj  in  their  own  right,  trusting^  nevertheless,  and  believing  that 
under  a  proper  sense  of  their  obligation  to  their  own  consciences  and 
accounlabUUy  to  God,  they  will,  as  nearly  as  they  possibly  can,  in 
conformity  with  what  I  have  herein  indicated,  pay  over  and  com- 
tribute  the  same  to  charitable  objects  and  purposes.  In  other  words, 
I  trust  that,  should  these  charities  fail  as  herein  set  forth,  they  will 
do  for  me,  when  I  am  dead,  what  I  have  attempted  to  do  in  this, 
my  will."  He  then  concludes  by  appointing  his  friends,  the  pres- 
ent complainants,  and  George  Lipscomb,  the  executors  of  his  will,  the 
latter  of  whom  renounced,  the  other  two  qualifying  and  taking  upon 
themselves  the  duties  of  its  execution. 

The  defendant  heirs  and  distributees  a  portion  of  them,  answer  and 
claim  that  these  clauses  of  the  will,  nine  and  ten,  are  of  no  validity, 
because  at  the  date  of  the  will  no  such  corporation  was  in  existence 
as  therein  named,  capable  in  law  or  equity,  of  taking  the  bequests, 
and  because  such  bequests  are  in  themselves  contrary  to  the  policy 
of  the  State,  and  not  to  be  encouraged.  The  others  answer  and  insist 
that  the  bequests  are  illegal  and  void,  because  of  want  of  capacity  in 
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donees  to  take,  being  as  claimed,  merely  voluntary  associations,  not 
incorporated,  and  because  the  charities  are  not  definite  in  their  ob- 
jects, or  lawful  in  their  creation,  and  no  trustees  appointed  to  exe- 
cute  the  trusts;  and  therefore  that  the  testator  died  intestate  as  to 
this  part  of  his  estate,  and  the  same  should  be  distributed  by  execu- 
tors, under  statute  of  distributions.  The  Presbyterian  church  ia 
the  United  States,  answer,  and  claim  the  bequests,  asserting  that  it 
was  an  incorporated  body,  at  the  time  the  will  was  made  and  took 
eflfect,  presenting  an  act  of  incorporation  passed  by  the  Legislature 
of  the  State  of  Tennessee,  passed  March  19th,  1862,  and  accepted  by 
the  General  Assembly  of  the  Church,  August,  1863,  incorporating 
the  General  Assembly  of  the  Presbyterian  Church  in  the  Confeder- 
ate States  of  America,  which,  if  valid  as  a  law  of  the  land,  and  not 
unconstitutional,  confers  on  the  body  incorporated  the  right  to  take 
and  hold  property  devised  to  them.  The  answer  then  gives  the  his- 
tory of  the  change  of  name  of  the  General  Assembly  of  the  Pre;;by- 
terian  Church  in  Confederate  States,  to  General  Assembly  of  Prw- 
byterian  Church  in  United  States,  showing  that  the  latter  is  the 
same  body  under  a  different  name,  and  that  this  body  is  the  same  as 
designated  in  the  will  as  "Pnjsbyterian  Church  South/^  and  thou 
show  that  the  executive  committees,  upon  the  subject  of  "Domestic 
Missions,  Foreign  Missions,  publication  and  education,  were  a  part 
of  the  organization  of  the  General  Assembly  before  its  incori)oration, 
and  that  such  agencies  continue  substantially  to  exist  to  the  present 
time.  The  answer  therefore  insists  on  the  validity  of  the  bequests 
in  favor  of  this  church,  and  that  they  be  enforced  in  favor  of  the 
Presbyterian  church  in  the  United  States,  as  now  existent. 

We  need  not  give  the  details  as  to  date  and  history  of  the  changes 
of  name  of  this  body,  as  we  think  the  main  question  is,  as  to  whether 
the  bequests  vested  in  a  party  capable  of  taking  at  the  death  of  the 
testator,  and  subsequent  changes  of  name  in  the  corporate  body,  could 
not  defeat  the  right  vested,  the  body  itself  remaining  substantially 
the  same  legal  person:     See  1st  Swan,  368. 

Assuming  for  the  present  that  the  act  of  incorporation  passed  by 
the  Legislature  of  the  State  of  Tennessee  was  and  is  a  valid  act  of 
incorporation,  the  question  presented  is,  are  the  bequests  in  the  9ih 
item  of  the  will  valid  charities  under  the  now  well  defined  rules  of 
law  on  this  subject  in  this  State? 

We  are  relieved  from  the  investigation  of  the  grounds  on  which 
this  jurisdiction  to  enforce  a  charity  rests  in  our  State,  by  the  learned 
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and  exhaustive  opinions  of  Judge  Turley  in  the  case  of  Greenws,  Allen, 
5th  Hum.,  177,  and  of  Judge  Green  in  the  case  of  Dickson  vs.  Mont- 
gomay,  1st  Swan,  in  .which  this  question  is  discussed  with  the  ability 
and  research  characleristic  of  those  able  judges.  It  may  be  consid- 
ered as  settled  now  in  this  State,  and  we  believe  in  most  of  the  States 
•  of  the  Union,  that  the  jurisdiction  rests  mainly  if  not  entirely  on  the 
ordinary  powers  of  our  Courts  of  Chancery  exercised  in  the  adminis- 
tration and  enforcement  of  trusts,  the  same  character  of  jurisdiction 
exercised  by  the  Court  of  Chancery  in  England,  as  part  of  what  is 
known  as  its  extraordinary  jurisdiction,  that  is,  simply  as  a  Court  of 
E<{uity  as  contradistinguished  from  its  ordinary  or  common  law 
jurisdiction,  and  the  delegated  powers  of  the  Court  of  Chancery, 
which  are  exercised  by  the  Chancellor  representing  the  King,  as 
Faren  PaiHas,  and  as  part  of  the  Prerogative  of  the  Crown :  See 
Green  vs.  Allen,  5th  Hum.,  198;  Owens  \s.  Missionary  Society  of 
Methodist  Church,  14  N.  Y.,  387,  388;  Beekman  vs.  Bonner,  23  N. 
Y.,  298;  Dickson  vs.  Montgomei*y,  1  Swan,  366. 

The  principles  settled  by  our  decisions  are  "that  where  the  charity 
is  definite  in  its  objects,  is  lawful,  and  is  to  be  executed  and  regula- 
ted by  trustees,  who  are  appointed  for  the  purpose,  it  will  be  up- 
held," or,  in  the  language  of  the  4th  proposition  of  Judge  Green,  in  the 
case  in  1st  Swan,  p.  367 :  "If  the  fund  be  vested  in  a  trustee,  to  be 
managed  and  controlled  by  him  for  a  lawful,  definite  and  charitable 
use,  the  gift  will  be  valid,  though  there  be  no  person  in  being  capa- 
ble of  suing  for  the  enforcement  of  the  trust."  This  last  case  was  a 
bequest  to  the  "Treasurer  of  Clarke  and  Erskine  College,  and  his 
successors  in  office  in  trust,  first,  for  the  endowment  of  the  college ; 
seeond,  for  the  benefit  of  Home  Missions;  third,  for  the  benefit  of 
Foreign  Missions;  fourth,  for  the  education  of  indigent  young  men 
preparing  for  the  Gospel  ministry,  in  ^Associate  Reformed  Church,' 
and  the  sums  given  for  the  last  three  objects  were  to  be  applied  un- 
der the  direction  of  the  Associate  Reformed  Synod  of  the  South." 
These  Ijequests  were  upheld,  on  the  ground  that  the  "Associate  Re- 
formed Synod"  was  an  incorporated  body,  and  "might  sue  for  and 
recover  this  fund,  to  be  held  by  them,  as  their  other  funds  were  held, 
subject  to  the  control  of  the  Synod,''  369 ;  and  that  the  bequests  for 
"Home  Missions  and  Foreign  Missions  were  not  void  as  being  too 
indefinite,  but  that  it  was  of  the  very  nature  of  a  charity  that  the 
individual  beneficiaries  of  the  charity  are  unknown.  The  gifk  for 
such  purpose,  says  Judge  Green,  is  of  the  nature  of  a  power  of  ap- 
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pointment,  and  being  controlled  by  trustees,  and  the  objects  definite, 
is  valid." 

Applying  these  principles  to  the  bequests  in  the  9th  item  of  this 
will,  we  hold  that  the  bequests  are  valid,  as  gifts  to  a  charity,  as- 
suming, as  we  have  done,  that  the  General  Assembly  of  the  Presby- 
terian Church  South,  or  by  either  name  as  designated  in  the  will, 
was  at  the  time  when  the  will  took  effect — that  is,  at  the  death  of  the 
testator — an  incorporated  body,  capable  of  taking  and  holding  prop- 
erty. It  is  given  to  the  "General  Assembly  of  the  Presbyterian 
Church  of  the  Confederate  States  of  America,"  or  of  the  "Presbvte- 
rian  Church  South,"  whatever  may  be  its  precise  title,  ''for  the  bene- 
fit of  such  Bible  Society  as  has  been  or  may  be  established  or  organ- 
ized by  said  General  Assembly,  and  for  the  benefit  of  the  Tract 
Society;  and  if  no  such  societies  should  be  established  or  in 
existence,  then  to  be  applied  by  the  General  Assembly  for  the 
promotion  and  advancement  of  the  Bible  and  Tract  cause  i-espective- 
ly,  in  such  manner  as  to  such  Assembly  may  seem  best  for  the  ad- 
vancement of  said  objects."  Here  the  party  to  take  and  hold,  and 
administer  the  fund,  is  clear,  definite  and  certain.  It  is  the  General 
Assembly  of  the  Presbyterian  Church  above  mentioned.  This  body 
or  legal  person  is  to  take  and  receive  the  money  from  his  execntors, 
and  is  to  appropriate  and  use  it  for  the  objects  and  purposes  specified, 
that  is,  the  promotion  of  the  "Bible  and  Tract  cause" — language 
well  understood  among  and  by  all  who  are  familiar  with  the  opera- 
tions of  the  various  bodies  representing,  the  Christian  denominations 
of  our  country.  The  purpose  is  well  defined  by  such  language  to 
be,  to  aid  in  the  printing  and  circulation  of  Bibles  among  the  desti- 
tute portions  of  our  population,  and  of  religious  tracts  among  all,  as 
may  be  deemed  best  and  proper  for  the  dissemination  of  what  is  held 
to  be  religious  truth  by  the  denominations  engaged  in  this  depart- 
ment of  religious  effort.  The  other  trusts  in  favor  of  Foreign  and 
Domestic  Missions  are  equally  well  defined  by  terms  equally  well 
understood,  it  being  well  known  that  Domestic  Missions  refers  to 
missionary  effort  among  the  destitute  portions  of  our  own  country, 
while  Foreign  Missions  designates  that  peculiar  department  of  chris- 
tian effort  for  the  propagation  of  Christianity,  in  which  the  various 
denominations  of  christians  have  been  engaged,  especially  since  aboat 
the  beginning  of  the  present  century,  in  what  is  known  as  foreign 
lands,  mainly  confined  to  heathen  countries,  but  not  entirely. 

The  Chancellor  held  these  charities  valid  on  the  ground  that 
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the  executors  were  the  trustees;  but  in  this  view  of  the  case  we  think 
he  erred,  as  in  the  language  of  Judge  Turley,  in  the  case  of  Green 
vs.  Allen,  they  are  directed  to  pay  the  fund  to  the  General  Assembly 
of  the  Presbyterian  Church,  and  have  it  given  to  them  only  for  that 
purpose,  or  rather  placed  in  their  hands  by  the  testator,  simply  charged 
with  the  duty  of  payment  to  this  body,  and  have,  under  the  9tb 
clause,  nothing  further  to  do  with  the  fund,  the  administration  of  the 
charity  not  being  confided  to  them,  by  this  clause,  but  to  the  Gen- 
eral Assembly  of  the  Presbyterian  Church. 

We  come  now  to  the  question,  of  whether  the  Act  of  the  General 
Assembly  of  the  State  of  Tennessee  incorporating  the  Presbyterian 
Church  is  valid,  or  is  unconstitutional  and  void,  for  any  cause  what- 
ever. It  is  insisted  for  distributees  that  the  act  of  incorporation  is 
void,  because  claimed  to  have  been  passed  by  the  General  Assembly 
of  the  State,  assembled  at  Memphis,  Tennessee,  and  not  at  Nashville, 
the  capital,  and  that  the  Legislature  was  not  a  legal  one. 

By  section  2d  of  Schedule  of  Constitution  of  1834,  it  is  provided 
"The  General  Assembly  which  shall  sit  after  the  first  apportionment 
of  representation  under  the  new  Constitution,  to-wit:  in  the  year 
one  thousand  eight  hundred  and  forty-three,  shall,  within  the  first 
week  after  the  commencement  of  the  session,  designate  and  fix  the 
seat  of  government,  and  when  so  fixed,  it  shall  not  be  removed 
except  by  consent  of  two-thirds  of  the  members  of  both  Houses  of 
the  General  Assembly."  The  Legislature  did,  in  pursuance  of  this 
section,  declare  as  substantially  adopted  with  the  Code,  that,  "The 
town  of  Nashville,  in  the  county  of  Davidson,  is  the  seat  of  the 
State  Government  of  this  State;"  and  now  it  is  insisted,  t&at  if  the 
General  Assembly  met  at  any  other  place,  while  Nashville  remained 
the  seat  of  Government,  laws  passed  by  them  are  void. 

We  may  say  first,  in  reference  to  the  fact  that  the  law  was  passed 
at  Memphis,  that  there  is  nothing  on  the  face  of  the  law  from  which 
we  can  see  that  it  was  not  passed  at  Nashville;  but,  assuming,  as  per- 
haps we  are  bound  to  do,  that  we  judicially  know  such  to  have  been 
the  case^  then  the  question  suggested  is  fairly  presented,  and  we  feel 
bound  to  decide  it.  The  section  of  the  Schedule  quoted,  only  re- 
quires the  Legislature  to  designate  and  fix  the  seat  of  Government, 
and  when  so  fixed,  it  shall  not  be  removed  except  by  consent  of  two- 
thirds  of  both  Houses  of  the  General  Assembly. 

The  fair  construction  of  this  clause  is,  that  the  permanent  seat  of 


554  Recent  American  Decisions, 

Government  shall  be  fixed;  but  it  certainly  does  not  follow,  that 
upon  an  over- riding  and  controlling  emergency,  the  Legislature,  one 
branch  of  the  Government  only,  may  not  assemble  at  another  place, 
temporarily,  while  that  emergency  lasts,  without  changing  the  per- 
manent seat  of  government,  nor,  that  a  change  of  the  permanent 
seat  of  the  government  is  absolutely  necessary  m  order  to  such  a 
temporary  assemblage,  in  such  an  emergency  as  indicated. 

Again,  nothing  else  appearing  to  the  contrary,  the  presumption, 
which  must  always  stand  till  removed  by  clear  evidence  to  the  con- 
trary, would  be  in  favor  of  the  regularity  of  the  action  of  the  law 
making  power  in  the  State,  and  we  would  be  bound  'perhaps,  to  as- 
sume that  the  change  of  place  of  meeting  had  been  a8sente<l  to  as 
required  by  law^,  or  that  the  seat  of  government  had  been  changed 
by  a  two-thirds  vote  of  both  Houses  of  the  General  Assembly  as 
required. 

On  looking  into  the  legislative  action  of  this  period,  however,  we 
find,  that  in  contemplation  of  such  an  emergency  as  did  occur,  a  joint 
resolution  was  passed  by  both  Houses  of  the  General  Assembly,  on 
10th  of  February,  1862,  authorizing  a  temporary  change  of  seat  of 
government,  and  authorizing  the  Governor,  by  proclamation  to  con- 
vene the  Legislature  when  he  deemed  it  necessary,  at  the  place  deter- 
mined upon  as  the  temporary  seat  of  government:  See  Acts  of  34th 
General  Assembly  for  18(il  and  1862,  pamphlet,  p.  82.  We  may 
presume,  if  we  did  not  know  judicially,  as  part  of  the  public  and 
well  known  history  of  the  country,  that  the  Legislature  did  meet 
in  pursuance  of  this  joint  resolution,  and  while  in  such  session,  the 
law  incorporating  the  Presbyterian  General  Assembly,  was  passed. 

Another  question  presents  itself  in  reference  to  the  validity  of  the 
law  passed  by  the  Legislature  of  1862.  As  a  niatter  of  history,  we 
know  the  country  was  then  engaged  in  the  late  civil  war.  Tennes- 
see was  one  party  to  that  strife  by  the  action  of  her  people,  and  re- 
cognized and  declared  to  sustain  the  enemy  relation  to  the  United 
States,  by  the  well  known  proclamations  of  the  President  of  the 
United  States,  made  in  pursuance  of  a  law  of  Congress.  By  the 
Schedule  to  the  amendments  to  the  Constitution  of  1865,  of  the 
State,  it  was  declared  that  all  laws  and  ordinances  passed  from  and 
after  the  6th  of  May,  1861,  were  null  and  void,  we  suppose,  on  the 
ground  either  of  the  opinions  held  by  the  members  of  the  Legisla- 
ture on  the  questions  between  the  parties  to  the  war,  or  the  fact 
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that  the  State  was  then  in  rebellion  against  the  United  States,  and 
perhaps  on  the  theory  that  the  members  of  that  Legislature  were 
engaged  in  acts  of  treason,  or  were  themselves  traitors. 

This  ordinance  was  abrogated  by  section  1st,  article  1 1  of  the  Consti- 
tution of  1870,  thus  leaving  the  validity  of  such  laws  as  were  passed 
by  the  Legislature  during  the  period  of  the  war,  to  be  tested  on  gen- 
eral principles  applicable  to  the  laws  passed  by  legislative  bodies, 
under  our  system  of  wTitten  Constitutions,  which  are  the  tests  of 
validity  of  all  legislation. 

We  need  only  say  with  reference  to  the  theory,  that  all  acts  passed 
by  the  Legislatures  of  States  during  the  existence  of  the  war,  which 
were  engaged  in  the  rebellion  against  the  United  States,  were  void, 
is  one  which,  as  far  as  we  can  see,  is  based  on  no  principle  or  sound 
reason,  either  of  general  law  or  growing  out  of  the  peculiarities  of 
our  Constitutional  system  of  government;  and  the  schedule  of  the  Con- 
stitution of  1865,  on  this  subject,  was  a  purely  arbitrary  declaration 
of  the  will  of  the  body  which  promulgated  it.  It  must  be  sustained 
upon  the  idea  that  a  State  of  this  Union  is  only  such,  and  can  and 
does  only  exercise  its  powers  as  such — in  a  word,  have  a  legal  or 
Constitutional  existence,  by  virtue  of  its  relation  to  and  connection 
with  the  Federal  Government,  as  one  of  its  integral  parts.  In  this 
is  forgotten  the  principle  that  underlies  our  entire  theory  of  govern- 
ment, both  State  and  Federal,  as  seen  in  the  Constitution  of  the 
United  States  on  almost  every  page,  that  the  States  composing  our 
Federal  Union  are  well  defined  entities,  constitutional  organizations, 
having  a  life  independent  of  their  connection  with  the  Federal  Union, 
and  not  dependent  upon  their  connection  for  such  existence.  This 
principle  is  distinctly  recognized  in  the  preamble  to  the  Constitution 
of  the  United  States :  "We,  the  people  of  the  United  States,  in  order  to 
form  a  more  perfect  Union,"  &c.,  the  Union  of  the  States  having  been 
found  imperfect  under  the  old  articles  of  confederation.  We  need 
not  enumerate  the  various  clauses  of  the  Constitution  of  the  United 
States  in  which  the  principle  is  recognized.  W^e  need  but  refer  to 
section  10  of  article  1st,  containing  prohibitions  upon  the  powers  of 
the  States,  among  others,  that  "No  State  shall  enter  into  any  treaty, 
alliance  or  confederation ;  make  anything  but  gold  and  silver  a  legal 
tender;  pass  any  bill  of  attainder,  ex  post  facto  law,  or  law  impair- 
ing the  obligation  of  contracts;  no  State  shall,  without  consent  of 
Congress,  lay  any  imports,  duties,  &c.,  &c."  And  then  to  the  10th 
article  of  Amendments  to  the  Constitution :    ".The  powers  not  dele- 
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gated  to  the  .United  States  by  the  Constitution,  nor  pr  hibited  by 
to  the  States,  are  reserved  to  the   States  respectively,  or  to  the 
people." 

It  will  be  seen  from  these  clauses  of  the  Constitution,  that  the  States 
are  referred  to  in  section  10,  article  1st,  distinctly  in  connection  with 
act^  of  government,  that  the  legislative  or  law  making  power  of 
these  States  is  distinctly  recognized  as  existent,  by  the  Constitution 
of  the  United  States,  and  certain  well  defined  limitations  placed  upon 
its  action.  And  upon  sound  principles  of  construction,  the  law 
making  powers  or  legislative  bodies  of  the  States,  could  well  have 
exercised  all  legislative  powers,  and  done  all  things  deemed  proper 
by  such  bodies,  so  far  as  the  Federal  Government  was  concerned,  not 
prohibited  by  the  Constitution  of  the  United  States  without  the  pro- 
vision in  article  10  of  Amendments.  But  that  article  of  the  amend- 
ments distinctly  lays  down  the  princii)le  that  "The  powers  not  dele- 
gated to  the  United  States,  nor  prohibited,  are  reserved  to  the  States 
respectively,  or  the  people."  It  will  be  seen  from  these  clauses  that 
governmental  powers  are  alluded  to,  powers  to  be  exercised  by 
governments — organized  governments — having  independent  spheres 
of  action  that  is  within  the  limits  of  the  territory  to  which  they  be- 
long; and  acting  in  these  spheres  not  by  virtue  of  their  relation  to, 
or  connection  with,  the  United  States  Government,  but  by  virtue  of 
their  own  inherent  vitality,  or,  more  properly,  in  accordance  with  the 
American  idea  of  a  government,  by  virtue  of  powers  derived  from 
the  people,  by  which  they  were  created,  and  from  which  they  receive 
their  existence.  Such  organized  State  Governments,  with  all  l^s- 
lative  powers,  not  prohibited  by  the  Constitution  of  the  United  States, 
are  thus  clearly  recognized  by  that  instrument.  These  governments 
are  not  aflTected  in  the  exercise  of  their  powers,  in  any  way,  by  the 
Federal  Government,  except  by  the  grants  and  prohibitions  of  the 
Federal  Constitution,  and  as  their  existence  as  State  Governments  is 
not  derived  from  the  Federal  Government,  nor  do  they  grow  out  of, 
or  spring  from  this  Government,  nor  out  of  any  relation  borne  by 
these  State  Governments  to  the  Federal  Government.  The  feet  that 
the  relation  which  a  State  of  the  Union  bears  to  this  Federal  Gov- 
ernment is  not  thus  derived,  shows  clearly  that  within  its  sphere  of 
action,  we  must  look  to  other  and  different  tests  as  to  the  validity  of 
its  laws,  than  the  simple  one  of  connection  with  the  United  States. 
In  fact,  the  relation  of  the  State  Governments  to  the  United  States, 
except  in  reference  to  the  grants  of  power  to  the  United  States,  and 
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the  prohibition  upon  the  power  of  the  States,  has  no  bearing  what- 
ever upon  the  question  of  what  powers  raay  be  exereised  by  the 
State  legislatures,  nor  does  such  relation,  except  as  indicated,  in  any 
way  affect  or  modify  the  action  of  the  State  Legislatures  in  reference 
to  all  matters  within  their  sphere  of  action.  ^Ve  might  refer  to  the 
series  of  unquestioned  decisions  of  the  Supreme  Court  of  the  United 
States,  holding  that  the  prohibitions  of  the  amendments  to  the  Consti- 
tution, as  that  no  one  shall  be  subject  for  the  same  offense  to  be  twice 
put  in  jeopardy  of  life  and  limb,  etc.,  have  no  application  to  the  States, 
but  only  to  the  Government  of  the  United  States — the  States  being  left 
to  protect  themselves  from  oppression  by  the  provisions  of  their  own 
State  Constituti(ms.  See  cases,  Boicen  vs.  Cliy  of  Baltimore,  7th 
Pet.  R,  and  other  cases. 

It  follows,  necessarily,  that  the  fact  that  the  normal  relations  of 
the  State  of  Tennessee  to  the  United  States  were  temporarily  sus- 
pended during  the  war,  could  not  have  the  effect  to  render  void  an 
Act  of  her  Legislature  upon  a  question  no  wise  connected  with  the 
Federal  Goverpment,  but  one  of  purely  local  interest;  the  power  to 
legislate  ujwn  such  question  not  being  derived  from  th«  Federal  Gov- 
ernment, nor  prohibited  to  be  exercised  in  the  Federal  Constitution 
by  the  States. 

The  principles  which  we  have  announced  are  abundantly  sustained 
by  the  decisions  of  the  Supreme  Court  of  the  United  States.  We 
only  cite  the  language  of  the  court  in  Lune  County  vs.  Oregon,  7 
Wal.,  as  follows :  '*  The  people  of  the  United  States  constitute  one  na- 
tion, under  one  government,  and  this  government  within  the  scope 
of  the  powers  with  which  it  is  invested,  is  supreme.  On  the  other 
hand,  the  people  of  each  State  compose  a  State,  having  its  own  gov- 
ernment, and  endowed  with  all  the  functions  essential  to  separate  and 
independent  existence.  The  States,  disunited,  might  continue  to  ex- 
ist; without  the  States  in  Union,  there  could  be  no  such  political 
body  as  the  United  States.  In  many  articles  of  the  Constitution, 
the  necessary  existence  of  the  States,  and  within  their  proper  spheres, 
the  independent  authority  of  the  States,  is  distinctly  recognized.  To 
them  nearly  the  whole  charge  of  interior  regulation  is  committed  or 
left;  to  them,  and  to  the  people,  all  powers  not  expressly  delegated 
to  the  national  government  are  reserved."  While  we  may  be  per- 
mitted to  say  that  we  do  not  think  the  use  of  the  term  ^'nation,"  in 
the  above  extract,  appropriate  to  our  Federal  Government,  yet,  the 
VOL.  I. — NO.  Ill- — 12. 
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principle  laid  down  sustains  the  views  we  have  above  presented  as  to 
the  nature  of  the  State  governments. 

In  the  case  of  Tixas  vs.  While,  7  Wal.,  733,  the  court,  by  Chief 
Justice  Chase,  lay  down  the  following  upon  the  direct  question  of  the 
validity  of  State  legislation  during  the  war,  by  a  State  engaged  in  the 
rebellion — the  State  of  Texas.  He  says,  "It  is  not  necessary  to  at- 
tempt any  exact  definitions,  within  which  the  acts  of  such  a  State 
government  must  be  treated  as  valid  or  invalid.  It  may  be  said, 
perhaps  with  sufficient  accuracy,  that  acts  necessary  to  peace  and  good 
order  among  citizens,  such  for  example  as  sanctioning  and  protecting 
marriage,  and  the  domestic  relations,  governing  the  course  of  de- 
scents, regulating  the  conveyance  and  transfer  of  property,  real  and 
jKTsonal,  and  providing  remedies  for  injuries  to  persons  and  estates, 
and  other  similar  acts,  which  would  be  valid  if  emanating  from  a 
lawful  government,  must  be  regarded  in  general  a»  valid  when  pro- 
ceeding from  an  actual  though  unlawful  government;  and  that  actj* 
in  furtherance  of  a  support  of  rebellion  against  the  United  States,  or 
intended  to  defeat  the  jusl  rights  of  citizens,  and  other  acts  of  like 
nature,  must  be  regarded  as  invalid  and  void."  While  we  do  not 
think  this  extract  strictly  accurate  in  its  theory,  nor  is  it  assumed  by 
the  learned  Chief  Justice  to  be  so  in  its  details  as  a  definition  of  pow- 
ers of  State  governments,  yet  it  involves  the  principle  on  which  such 
an  act  as  is  now  under  consideration  is  clearly  maintainable,  and  in 
this  respect  is  sufficient  for  our  purposes.  We  would  prefer  to  vest 
the  validity  of  the  act  upon  the  broader  ground,  that  all  acts  of  a 
State  legislature  are  to  be  declared  valid,  or  the  contrary,  as  being 
in  accordance  with,  or  in  violation  of,  either  the  Constitution  of  the 
United  States,  or  of  the  Constitution  of  the  State.  We  know  of  no 
other  test  of  the  validity  of  a  legislative  enactment  in  our  American 
system  than  this.  These  constitutions  are  the  supreme  law  of  the 
land.  Legislative  enactments  are  to  be  tested  by  them,  and  by  them 
alone. 

We  need  not  further  discuss  this  question.  It  follows,  that  the  act 
of  incorporation  of  the  General  Assembly  of  the  Presbyterian  Church, 
whatever  be  its  name,  is  valid,  and  conferred  upon  the  body  the  cor- 
])orate  powers  contained  in  the  act  of  incorporation,  and  this  body 
was  competent  to  take  and  hold  the  bequests  given  in  the  will,  as 
trustee  for  the  charities  therein  designated. 

We  may  say  in  reference  to  the  argument  that  there  are  no  bene- 
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ficiaries  designated  who  can  enforce  the  trust,  that,  in  the  language 
of  Judge  Green,  in  the  case  o{  Dickson  el  als.  vs.  Montgomery  et  als,, 
1  Swan,  369:  "It  is  of  the  very  nature  of  a  charity  that  the  individ- 
ual beneficiaries  are  unknown  /'  and  in  addition  to  this,  an  action  is 
given,  and  remedy  provided,  in  the  name  of  the  State,  by  sections 
3409,  3410  of  the  Code,  "to  bring  the  directors,  managers  and  offi- 
cers of  a  corporation,  or  the  trustees  of  funds  given  for  a  public  or 
charitable  purpose,  to  an  account  for  the  management  and  disposi- 
tion of  property  entrusted  to  their  care;  and  to  remove  such  officers 
or  trustees  on  proof  of  misconduct,  and  generally  to  compel  a  faithful 
performance  of  their  duties." 

As  to  the  objection  that  the  bequests  are  to  "superstitious  uses," 
and  therefore  void,  we  need  but  say,  that  no  such  objection  lies  to  the 
will,  nor  could  be  maintained  in  a  christian  country.  Indeed,  it  may 
be  seriously  doubted,  whether  in  the  United  States,  where  no  dis- 
crimination is  made  either  in  law  or  by  the  theory  of  our  govern- 
ment, between  the  professors  of  any  particular  religious  creed,  or 
members  of  any  religious  organization,  any  such  thing  as  a  "super- 
stitious use"  can  be  said  to  exist.  It  has  been  so  held  in  Pennsylva- 
nia and  Kentucky:  See  1  Watts,  218;  2  Dana,  170. 

In  this  view  of  the  case,  we  need  not  discuss  the  questions  raised 
and  presented  in  the  tenth  item,  as  to  the  trusts  sought  to  be  im- 
jwsed  on  the  executors  by  the  precatory  words  of  said  clause.  We 
need  only  say,  that  without  going  into  an  examination  of  the  author- 
ities on  that  question,  we  incline  to  the  opinion  that  under  the  words 
of  that  clause,  giving  the  property  to  the  executors  "in  their  own 
right,  trusting  nevertheless  and  believing  that  under  a  proper  sense 
of  their  obligation  to  tfieir  own  consciences,  and  their  accountability 
to  God,  they  will,  as  near  as  they  possibly  can,  in  conformity  with 
what  I  have  herein  indicated,  pay  over  and  contribute  the  same  to 
charitable  objects  and  purposes;"  and  taking  the  whole  clause  to- 
gether, that  no  trust  enforcable  in  a  court  of  equity  is  created,  but  that 
the  testator  intended  to  leave  this  trust  to  be  enforced  alone  in  foro 
conscientiay  and  not  by  the  civil  tribunals  of  the  country.  This  is 
indicated  with  considerable  clearness  by  the  use  of  the  word  "con- 
tribute," a  word  very  generally  used  and  understood  in  connection 
with  payments  made  to  our  various  religious  organizations,  to  ex- 
press the  idea  of  a  voluntary  gift  in  aid  of  the  purposes  of  such  in- 
stitutions. 

We  may  add,  that  in  any  event,  the  kindred  of  the  testator  in  this 
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case  could  have  no  interest  in  this  fund,  as  they  are  by  the  most  un- 
equivocal language,  excluded  from  further  participation  in  his  estate. 
And  if  the  bequests  to  the  charities  had  failed,  the  executors  would 
unquestionably  have  taken  the  property  in  "their  own  right,"  by  the 
terms  of  the  will,  to  the  exclusion  of  the  distributees.  The  testator 
clearly  had  the  right  to  make  them  the  objects  of  his  bounty,  and  to 
take  it  from  them,  and  give  it  to  his  kindred,  who  are  by  express 
language  of  the  will  excluded  from  all  participation  in  it,  would  not 
be  to  execute  a  will,  but  to  make  one,  or  rather  would  be  to  hold 
that  the  testator  had  no  power  to  give  his  property  to  whatever  per- 
son he  might  choose,  a  right  clearly  given  under  our  law. 

We  therefore  hold,  that  the  bequests  to  the  General  Assembly  are 
valid,  and  the  executors  are  bound  to  pay  over  the  funds  to  that 
body.  The  decree  of  the  Chancellor  will  be  affirmed,  so  far  as  it  con- 
forms to  the  views  of  this  opinion,  the  result  of  this  opinion  being 
the  same  as  arrived  at  by  his  decree. 

The  case  will  be  remanded  to  the  Chancery  Court  for  settlement  of 
the  estate,  and  disposition  of  other  matters  involved  in  the  trusts  im- 
posed on  the  executors  by  other  portions  of  the  will. 

The  costs  of  this  court  will  be  paid,  and  of  the  court  below,  and 
the  future  proceedings,  out  of  the  funds. 


MARY  HARRISON  vs.  HENDERSON,  Executor,  <tc 

By  Freeman,  J. — The  statute  of  limitations  of  two  and  six  years,  is 
insisted  on  in  bar  of  the  whole  claim.  As  the  question  is  directly 
presented  in  the  case,  we  will  proceed  to  its  decision,  as  fer  as  its 
application  might  be  made  to  the  note  of  S331. 

In  case  of  Gridner  vs.  Stephens,  1st  Heiskell  Reports,  in  the  opin- 
ion by  Judge  Shields,  it  was  very  decidedly  maintained  that  the 
effect  of  the  war,  and  closing  of  our  courts  of  general  jurisdiction, 
had  no  influence  at  all  on  the  running  of  these  statutes,  and  would 
not  prevent  their  operating  as  a  bar  to  claims  existent  at  the  time 
this  state  of  things  commenced,  as  we  shall  see  in  this  discussion. 
The  question  was  not  authoritatively  decided  in  that  case;  and  its 


accent  Americcm  Decisions.  561 

decision  expressly  waived.  We  think  the  real  question  presented  on 
the  facts,  is  not  whether  the  convention  or  Legislature  could  revive 
or  reinstate  a  right  once  certainly  barred  or  extinguished  by  opera- 
tion of  the  statutes,  but  whether  the  sus2)ension  and  closing  our 
courts,  and  cessation  practically  of  all  civil  remedy  for  enforcement 
of  legal  rights  did  not,  of  itself,  02)erate  to  stop  the  running  of  the 
statute;  or  in  other  words,  that  the  statute  was  not  by  its  fair  terms 
and  meaning,  applicable  to  such  state  of  things,  and  therefore  not 
operative  at  all,  while  this  state  of  things  lasted.  We  turn 
to  the  Code,  sec.  2769,  and  find  the  language  of  the  gen- 
eral statute  of  limitations,  as  to  personal  actions,  to  be  as  follows : 
"All  civil  actions,  &c.,  shall  be  commenced  after  the  cause  of  action 
has  accrued,  within  the  periods  prescribed  in  this  chapter,  unless 
otherwise  provided."  The  following  sections  fix  the  periods  in  which 
^^adions'^  shall  be  commenced,  in  particular  cases,  the  language  of 
each  section  being,  "actions  shall  be  commenced"  within  the  {)cricd 
therein  prescribed.  The  sections  applicable  to  administrators  and 
l)em)nal  representatives,  are  2279,  2280,  and  are  as  follows :  "The 
creditors  of  deceased  persons,  if  they  reside  in  the  State,  shall,  with- 
in two  years,  and  if  without,  shall  within  three  years  from  the  qual- 
ification of  the  executor  or  administrator,  exhibit  to  them  their 
accounts,  debts  or  claims,  and  make  demands,  and  bring  ifuit  for  the 
recovery  thereof,  or  be  forever  bjarred  in  law  or  equity."  But  if  any 
creditor,  after  making  demand  of  his  debt  or  claim,  delaij  to  bring 
suit  for  a  definite  time,  at  the  special  request  of  the  executor  or 
administrator,  the  time  of  such  delay  shall  not  be  counted  in  said 
periods  of  limitation. 

\\  hat,  from  the  language  of  these  statutes,  and  from  their  objects 
and  purposes — their  spirit — to  be  gathered  from  these  two  sources, 
was  the  real  intention  of  the  Legislature,  and  what  the  principle 
on  which  they  rest  ?  They  all  provide  a  period  in  which  actions 
shall  be  commenced.  Does  not  the  fair  and  natural  exposition  of 
this  language  involve  the  idea  that  the  party  whose  right  is  to  be 
affected,  shall  be  able  to  bring  or  commence  an  action  ?  In  other 
words,  the  requirement,  that  civil  actions  shall  be  commenced  within 
a  certain  period,  necessarily,  by  the  force  of  the  language,  implies 
that,  during  the  period  mentioned,  and  before  it  has  expired,  that 
they  may  be  commenced  ;  and  can  it  be  fairly  maintained  that  the 
Legislature,  when  it  required  an  action  to  be  commenced  on  a  note 
^Yithin  six  years,  meant  thereby  that  the  bar  should  be  operative  as 
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well,  where  no  courts  were  open  in  which  an  action  could  be  com- 
menced, as  where  such  courts  were  open,  and  a  party  could  com- 
mence and  enforce  his  remedy  on  his  cause  of  action?  We  can  not 
so  conclude,  unless  we  assume  that  the  Legislature  intended  to  re- 
quire a  party  to  sue  in  six  years  or  lose  his  debt,  and  at  the  same 
time  intended  that,  even  though  he  could  not  sue,  he  should  equally 
lose  it.  Suppose  the  state  of  things  which  has  occurred  had  been 
anticipated  by  the  Legislature,  and  the  case  had  been  put  to  that 
body,  can  any  man  believe  that  they  would  not  have  said  this  enact- 
ment can  have  no  application  in  such  case,  as  we  only  moan  to  bar 
his  remedy  for  the  repose  of  society,  upon  grounds  of  public  policy, 
after  he  has  been  first  furnished  with  ample  remedy,  and  ample  time 
in  which  it  might  be  enforced  ?  Again,  suppose  it  had  been  proposed 
to  enact  a  statute  of  limitation  which  should  bar  a  remedy,  or  right 
of  action,  which  was  unknown  to  our  law,  or  not  in  general  use, 
would  not  this  very  enactment  amount  to  a  strong  implied  recogni- 
tion of  such  remedy  as  existent,  and  one  to  which  a  party  was  en- 
titled by  the  Legislature?  Then,  surely  it  seems  that  the  enactment 
of  a  period  beyond  which  an  action  should  not  be  brought,  clearly 
involves  the  idea  that  the  statute  was  only  intended  to  be  operative 
when  such  a  state  of  things  existed,  that  within  that  period,  an 
action  might  be  brought  and  prosecuted.  We  hold,  therefore,  that 
the  construction  of  these  statutes  is,  that  they  are  only  applicable  to 
the  normal  state  of  things,  when  the  machinery  of  Government  is 
regularly  organized,  and  remedies  are  furnished  to  parties  for  enforce- 
ment of  rights,  through  courts  of  justice,  in  language  of  17th  sec. 
of  Bill  of  Rights  of  our  Constitution,  when  "all  courts  shall  be  open; 
and  any  man,  for  an  injury  done  him  in  his  lands,  goods,  person  or 
reputation,  shall  have  remedy  by  due  course  of  law/'  In  fact,  this 
clause  of  the  Constitution  indicates  distinctly  what  was  the  normal 
state,  or  established  condition  of  things  under  which  these  statutes 
were  enacted,  and  intended  to  operate.  This  instrument  is  the  basis 
of  the  Government,  is  its  Constitution  under  which  the  Legislature 
existed  which  passed  these  laws.  They  were  passed  while  this  clause 
of  the  Constitution  was  a  living,  practical,  operative  provision,  and 
in  view  of  the  fact  that  this  state  of  things,  ordained  and  established 
by  the  supreme  law  of  the  State,  was  not  only  in  actual  operation, 
and  its  courts  open,  but  were  expected  to  be  at  all  times  open,  and 
every  man  furnished,  in  fact,  with  a  remedy  by  due  course  of  law, 
for  the  enforcement  of  all  legal  rights  guaranteed  to  him.    In  view 
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of  this  clause  of  the  Constitution  of  our  State,  and  the  clause  of  the 
Constitution  of  the  United  States,  sec.  10,  art.  1st,  prohibiting  any 
State  from  passing  any  law  impairing  the  obligation  of  contracts,  ''we 
think  that  if  a  law  had  been  passed  by  the  Legislature  which  had 
enacted,  in  so  many  words,  that  a  man's  right  to  recover  his  debt 
due  on  a  contract  should  be  barred  in  six  years,  or  any  other  period, 
uotwithstanding  there  were  no  courts  in  operation,  or  open  in  which 
he  could  bring  his  suit,  such  law  would  have  been  declared  void  as 
violative  of  the  provision  that  courts  should  be  open,  and  every  man 
entitled  to  his  remedy  by  due  course  of  law''  for  injury  done  him  in 
his  lauds,  goods,  person  or  reputation,  and  that  unless  the  court  were 
open,  the  Legislature  could  not  deprive  him  of  his  right.  It  would 
have  also  been  held  void  as  impairing  the  obligation  of  contracts — 
their  legal  obligation — which  must  necessarily  consist  in  an  efficient 
remedy  for  their  enforcement,  as  we  lately  held  at  Knoxville  on  this 
question,  that  the  moral  obligation  of  the  contract  was  one  thing,  en- 
forced in  form  of  conscience  alone;  but  its  legal  obligation 
was  in  its  essence,  the  legal  obligemcnt  that  rested  on  the  party  by 
which  it  was  to  be  enforced  by  the  law;  and  this  legal  obligemcnt,  or 
compulsion  could  not  be  impaired;  and  therefore  held  the  stay  law  of 
12  months,  of  the  act  of  1861,  to  be  void  as  in  violation  of  the  con- 
stitutional inhibition.  We  seriously  doubt  whether  any  lawyer  will 
maintain  that  the  Legislature  could,  by  direct  enactment,  embody- 
ing in  terms  the  principle  maintained,  though  not  decided  in  case  of 
Ondner  vs.  Stephens,  1  Heis.,  280,  have  constitutionally  passed  such 
a  law;  and  that  if  so  enacted,  it  could  not  havebeen  void.  If  this 
be  true,  much  more,  must  it  be  held  that  they  have  not  done  so, 
when  on  the  face  of  the  statutes  no  such  result  was  intended;  on  the 
contrary,  the  very  opposite  fairly  implied  on  this  question.  We  cite 
from  Cooly  on  Const.  Lim.,  page  364,  the  following,  as  embodying 
the  sound  principle  on  which  statutes  of  limitation  rest.  He  says 
as  to  limitation  laws,  which  sometimes  result  in  (Jepriving  a  person 
altogether  of  his  property,  and  yet  are  in  strict  conformity  with  the 
law  of  the  land,  and  quite  unobjectionable  in  principle.  '^A  limita- 
tion law,  he  says,  fixes  upon  a  reasonable  time  within  which  a  party 
is  allowed  to  bring  suit  to  recover  his  rights;  and  if  he/oz'fe  to  do  so, 
establishes  a  legal  presumption  against  him  that  he  has  no  right 
in  the  premises.  It  is  a  statute  of  repose.  Every  Government 
is  bound  in  good  faith,  to  furnish  its  citizens  all  needful  legal  renie- 
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(lies;  but  it  is  not  bound  to  keep  its  courts  open  indefinitely  for  one 
who  neglects,  or  refuses  to  ai)j)ly  for  redress  until  it  may  be  fairly 
presumed  that  the  means  by  which  the  other  party  might  disprove 
the  claim,  are  lost  in  the  lapse  of  time."  He  adds,  on  p.  365:  "All 
limitation  laws,  however,  must  proceed  upon  the  idea  that  the  party, 
by  lapse  of  time,  and  omissions  on  his  part,  has  forfeited  his  light 
to  assert  his  title  in  the  law."  These  principles  are  well  sustaiued 
by  decisions  of  our  courts,  and  will  not  be  questioned. 

If  the  principle  then  be  correct,  tluit  the  government  is  bound  to 
furnish  all  needful  remedies  to  its  citizens,  and  limitation  laws  are 
bused  on  the  idea  that  the  party  so  furnished  with  his  remedies  ha^, 
by  neglect  and  omissions  on  his  part  to  bring  his  suit  and  take  ad- 
vantage of  these  remedies,  forfeited  his  right  to  them,  then  it  is  in- 
evitably the  same  that  if  no  such  remedy  is  within  his  reach,  the  gov- 
ernment in  a  state  of  revolution,  so  far  overturned  that  no  remedy  is 
furnished,  no  neglect  can  be  imputed,  no  omission  charged;  and 
therefore  no  forfeiture  can  be  enforced,  or  insisteil  on  as  having  been 
iiKUired,  based  on  any  sound  principle,  but  to  enforce  such  forfeiture, 
would  be  purely  arbitrary,  and  a  violation  of  every  principle  of  jus- 
tice, as  well  as  subversive  and  destructive  of  the  obligation  of  the 
contracts  of  parties. 

We  cheerfully  concede  the  principle  laid  down  in  Gridner  vs.  Sit- 
plie)is,  1  Heis.,  285,  that  "a  statute,  retrospective  in  its  character, 
and  operative,  directly  affecting  and  divtsting  vested  rights,  is  verj* 
generally  considered  in  this  country,  as  founded  on  unconstitu- 
tional principles,  and  inoperative  and  void."  But  we  think  this 
principle  has  no  application  to  the  case  now"  in  hand,  because  we  do 
not  think  the  right  to  the  defense  of  the  statute  of  limitation  has  ever 
accrued  to  a  party,  where  it  must  be  made  out,  by  counting  a  lapse 
of  time,  in  which  no  courts  were  open  in  which  he  might  eommeua* 
his  action.  On  looking  at  the  case  of  Gridner  vs.  Step}w)iH,  1  Heis,, 
289,  we  find  that  the  precise  question  here  presented  as  to  the  efifect  of 
the  civil  war,  and  closing  of  the  courts,  was  not  decided,  the  learutHl 
Judge  who  delivered  that  opinion  remarking  in  conclusion  of  it:  "we  do 
not  feel  ourselves  called  on  to  decide  this  question  at  present,  as  it  does 
not  appear  in  this  record  that  the  courts  were  closed  against  the  in- 
stitution of  process  in  the  years  1861  and  1S62;  and  this  could  not 
appear  in  fact,  as  we  judicially  know  such  was  not  the  case.''  He 
evidently  inclined  to  the  opinion,  however,  that  the  statute  would  run 
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notwithstandiug  the  closing  of  the  courts;  and  while  no  Judge's  opin- 
ion could  be  entitled  to  more  weight  than  the  writer  of  that  opinion, 
we  feel  compelled  to  differ  from  him  in  this  view  of  the  question. 

In  this  connection,  it  may  be  proper  to  refer  to  the  quotation  from 
Couly  on  Limitations,  cited  by  Judge  Shields,  in  his  opinion  in  1 
Heis.,  286,  as  to  having  a  vested  right  in  a  defense.  It  is  as  follows : 
"As  to  the  circumstances  under  which  a  man  may  be  said  to  have  a 
vested  right  to  a  defense,  it  is  somewhat  difficult  to  lay  down  a  com- 
prehensive rule.  He  who  has  satisfied  a  demand  can  not  have  it  re- 
vived against  him ;  and  he  who  has  become  released  from  a  demand 
by  the  operation  of  the  statute  of  limitation,  is  equally  protected.  In 
both  cases  the  right  is  gone;  to  restore  it  would  be  to  create  a  new 
contract  for  the  parties — a  thing  beyond  the  power  of  legislation:" 
Cooly,  369.  No  cases  are  cited  as  holding  this  precise  doctrine,  by 
Judge  Cooly,  but  assuming  the  principle  to  be  correct;  yet  from  re- 
ference to  the  previous  principle  laid  down  by  the  learned  author  in 
discussion  of  this  very  question  of  statute  of  limitation,  he  lays  down 
the  rule  in  exact  accord  with  the  view  we  have  herein  maintained. 
After  saying,  as  quoted  in  the  previous  part  of  this  opinion,  that  all  lim- 
itation laws,  however,  must  proceed  upon  the  idea  that  the  party,  by 
lapse  of  time  and  omissions  on  his  part,  has  forfeited  his  right  to  as- 
sert his  title  in  the  law,"  he  proceeds  on  next  page,  366,  to  add  anoth- 
er qualification  to  the  doctrine  announced  on  the  previous  page,  as  to 
vesting  of  title  to  property  by  virtue  of  the  statute  of  limitation  being  a 
right  beyond  the  power  of  the  Legislature  to  defeat.  It  is  as  follows : 
"All  statutes  of  limitation,  also,  must  proceed  on  the  idea  that  the  party 
has  had  opportunity  to  try  his  right  in  the  courts, — a  statute  which 
>hould  bar  the  existing  right  of  claimants  without  affording  this  op- 
portunity, after  the  time  when  the  statute  should  take  effect,  would 
not  be  a  statute  of  limitation,  but  an  unlawful  attempt  to  extinguish 
rights,  whatever  it  might  purport  to  be  by  its  terms." 

If  this  principle  be  sound,  then  as  we  have  assumed,  had  the  Le- 
gislature enacted  by  terms  of  the  law,  that  all  rights  existent  at  the 
commencement  of  our  civil  war  should  be  barred  in  six  years,  not- 
withstanding no  courts  were  open  in  which  the  party  could  en- 
force his  claim;  or  in  two  years  and  six  months  against  all  parties 
who  had  claims  against  estates  of  deceased  persons,  on  which  admin- 
i>tration  had  been  granted,  such  a  law  would  have  been  void,  as 
an  attempt  to  extinguish  rights  by  arbitrary  legislative  enactments. 
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Yet,  if  we  are  to  construe  our  statutes  of  limitation  as  being  opera- 
tive in  such  state  of  things,  we  are  confident  by  so  doing,  to  reach  a 
result  by  construction  of  the  statutes  which  could  not  have  been  at- 
tained or  effected  had  the  Legislature  so  written  the  law  on  its  face. 
AVe  can  not  see  how  this  conclusion  can  be  avoided,  nor  how  such  a 
doctrine  can  be  maintained,  as  a  fair  application  of  the  principle  un- 
derlying all  statutes  of  limitation. 

There  are  numerous  maxims  of  the  law  that  furnish  a  sound  basis 
for  analogous  reasoning  in  favor  of  the  view  we  have  taken.  It  is  a 
maxim  that  "that  which  is  without  remedy  avails  of  itself,  if  there 
be  no  fault  in  the  party  seeking  to  enforce  it ;"  or  as  it  is  put  by 
Lord  Bacon,  "that  when  to  preserve  the  principle  and  grounds  of 
the  law,  it  deprives  a  man  of  his  remedy,  without  his  own  fault,  it 
will  rather  put  him  in  a  better  degree  and  condition  than  in  a  worse; 
for  if  it  disable  him  to  pursue  his  action,  or  to  make  his  claim,  some- 
times it  will  give  him  the  thing  itself  by  operation  of  law — sometimes 
a  more  beneficial  remedy:"  Broom's  Leg.  Maxims,  pp.  148,  149. 

The  familiar  cases  of  retainer  by  personal  representative  in  satis- 
faction of  a  debt  due  him  from  deceased,  and  the  common  law  doc- 
trines of  remittier,  are  referred  to  as  illustrations  of  this  maxim.  The 
principle  being,  however,  simply,  that  where  a  party  is  deprived  of 
the  means  of  enforcing  his  rights  by  the  law,  he  shall  not  be  deprived 
of  it  by  reason  of  such  disability.  It  is  true  the  maxim  is  applied  to 
cases  where  the  law  disabled  a  party  from  bringing  his  suit;  but  we 
think  it  an  equally  sound  application  of  the  principle,  when,  by  the 
action  of  the  State  government,  all  the  machinery  of  the  law  is  for 
the  time  being  overturned,  and  the  law  itself  existed  in  but  a  state  of 
suspended  animation,  if  it  was  not  silent  altogether,  illustrating  the 
maxim  practically,  that  in  the  midst  of  arms  the  law  is  silent.  Its 
voice  was  hushed,  or  ceased  to  be  heard  in  the  midst  of  the  confusion 
of  that  eventful  strife,  we  all  know.  Another  maxim  serving  to 
strengthen  by  analogy  the  view  we  have  presented,  is,  "the  law  does 
not  seek  to  compel  a  man  to  do  that  which  he  can  not  possibly  jjer- 
form:"  Broom's  Leg.  Max.,  p.  167,  or  as  the  principle  is  stated  on  p. 
168,  where  the  law  creates  a  duty  or  charge,  and  the  party  is  disabled  to 
perform  it,  without  any  default  in  him,  and  has  no  remedy  over,  there 
the  law  will  in  general,  excuse  him.  We  might  cite  many  of  the 
rules  of  law  that  have  ripened  into  maxims — principles,  so  long  and 
well  established,  as  to  need  no  authority  to  sustain  them  in  supi>ort 
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of  the  reasoning  of  this  opinion.  The  principle  wc  have  maintained 
on  this  question  is  the  same  wljich  has  been  adopted  by  this  court, 
and  all  the  courts  of  the  United  States,  both  State  and  Federal,  so 
far  as  we  have  seen,  on  the  question  of  interest  accruing  during  the 
war,  on  debts  due  citizens  of  one  belligerent  to  citizens  of  the  other. 
It  has  been  uniformly  held,  that  interest  could  not  be  collected,  and 
this  on  the  plain  principle  that  the  debtor,  by  the  result  of  the  war, 
could  not  pay,  nor  the  creditor  sue  to  compel  him  to  perform  his  con- 
tract: See  9  Wal.,  687;  Jackson  Insurance  Company  ys.  Stewart^  A. 
L.  R.,  732,  vol.  6;  Hanger  vs.  Abhotl,  6  Wal.,  532. 

Yet  our  statute  is  clear  and  imperative,  "that  all  bills,  bonds, 
notes,  bills  of  exchange,  and  liquidated  and  settled  accounts,  signed 
by  the  debtor,  shall  bear  interest  from  the  time  they  become  due,  un- 
less it  is  expressed  that  interest  is  not  to  accrue  until  a  specific  time 
therein  mentioned.  We  have,  as  before  stated,  however,  held  unani- 
mously, in  accordance  with  a  uniform  current  of  authorities,  that  in- 
terest did  not  accrue,  and  that  such  paper  did  not  bear  interest,  not- 
withstanding tlie  statute  says  it  shall  bear  interest;  and  this  not  on 
the  ground  that  this  was  an  exception  to  the  statute,  but  on  the  plain 
ground  that  it  was  not  intended  to  apply  to  such  a  case,  and  that  the 
intention  and  purpose  of  the  law  was  the  law,  and  not  simply  its  lit- 
eral words. 

We  might  further  illustrate  and  strengthen  this  view,  as  we  think, 
by  agreement  and  authority,  but  we  forbear.  We  only  look  for  a 
moment  at  the  hardships  and  injustice  of  adopting  an  opposite  rule. 
This  case  will  serve  to  illustrate  them.  The  note  was  due  January 
18o9.  It  was  on  his  father-in-law,  who  soon  after  died.  The  war 
commenced — all  civil  business  ceases — no  courts  are  open.  The  par- 
ty can  not  sue  his  administrator,  the  administrator  can  not  sue  others 
who  may  owe  the  estate,  and  collect  the  assets,  the  matter  goes  on 
till  the  two  years  expire.  If  he  then  sues,  the  administrator  is  bound 
to  plead  the  statute,  and  his  debt  is  lost.  If  the  administrator  pays 
the  debt,  he  is  guilty  of  a  devastavit,  and  must  pay  it  to  the  divStribu- 
tees  or  legatees.  In  any  view  of  this  question,  we  think  the  ends  of 
justice  will  be  best  subserved  by  holding  that  from  the  time  the 
courts  were  closed,  no  statute  of  limitation  shall  be  operative.  As 
a  matter  of  course,  where  the  bar  of  the  statute  was  complete,  before 
the  courts  ceased  to  be  kept  open  and  business  done  in  them,  we  hold 
that  it  will  be  eflfective.  But  before  this,  that  is  the  bar  completed 
by  operation  of  statute,  with  courts  open  in  which  suits   might  be 
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commenced.  The  Legislature  or  Convention  might  provide,  as  was 
done,  that  the  time  from  the  6th  of  May,  1861,  should  not  be  count- 
ed, and  thus  leave  the  party  where  he  was  when  he  ceased  to  have 
the  means  of  enforcing  his  claim.  And  during  such  closing  of  tlie 
courts,  the  statutes  did  not  run,  the  party  not  being  in  default  for 
not  bringing  his  suit,  no  courts  being  open  in  which  it  could  be 
brought,  or  prosecuted  if  brought. 


Note. — This  waa  a  case  which  involved  both  the  construction  of  a  will,  and  iIk- 
operation  and  effect  of  the  war  upon  the  statute  of  limitations.  The  first  jwirt  of  thf 
opinion  of  the  court,  upon  the  construction  of  the  will,  we  omit.  As  to  the  scomij, 
we  give  the  opinion  of  the  court  in  full. 


SUPREME  COURT  OF  PEMNSYLVANIA. 


[March  23,  1872.] 


B  USH  V6.  kSTO  well, 

1.  iSlotuie  of  Limitations  when  a  bar  to  an  action  on  a  note  due  by  installmtnU, 

2.  Ejf*ct  of  action  of  debt  or  covenant, 

3.  Ar/mowh'dginent  by  one  of  two  or  more  joint  debtors, 

Sharswood,  J. — Lord  Coke  announced  the  distinction  between 
the  actions  of  debt,  and  of  covenant  or  assumpsit  upon  an  agreeiueiii 
to  pay  a  sum  of  money  by  installments,  which  has  been  recoguia»l 
and  followed  since.     "If  a  man  be  bound  in  a  bond  or  bv  contract 

.r 

to  another  to  pay  a  hundred  pounds  at  five  several  days,  he  shall  ii"t 
have  an  action  of  debt  before  the  last  day  be  past."  *'But  if  a  man 
be  bound  in  recognizance  to  pay  a  hundred  pounds  at  five  several 
days,  presently  after  the  first  day  of  payment  he  shall  have  execution 
upon  the  recognizance  for  that  sum,  and  shall  not  tarry  till  the  W 
be  past,  for  that  it  is  in  the  nature  of  several  judgments."  "AnJso 
it  is  of  a  covenant  of  promise,  after  the  first  default  an  action  or 
covenant  or  an  action  upon  the  case  doth  lie,  for  they  are  several  i" 
their  nature:"  Co.  Litt.,  292,  b.  Lord  Loughborough  reviewetU" 
the  law  on  this  subject  in  Rudder  vs.  Price,  1  H.  Blackst.,  547,  in 
which  it  was  held  that  an  action  of  debt  will  not  lie  on  a  proniis^jon' 
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note  payable  by  installments  till  the  last  day  of  payment  be  past. 
He  shows  that  prior  to  the  case  of  Cookws.  Mliorwoody  2  Saund.,  337, 
it  was  the  uniform  course  whcr^  an  action  of  assumpsit  was  brought 
before  all  the  installments  were  due,  to  allow  a  recovery  in  damages 
for  those  still  to  accrue  and  come  due,  upon  the  notion  that  after  a 
judgment  on  the  contract  no  further  recovery  could  be  had :  Bech- 
with  vs.  Noit,  Cro.  Jac,  504;  Peek  vs.  Amblevj  Dyer,  113,  a,  note; 
Miller  vs.  Miller ^  Cro.  Car.,  241.  But  in  Cooh  vs  Whorwood,  which 
was  assumpsit  to  perform  an  award  to  pay  money  in  installments,  it 
was  objected  that  all  the  days  of  payment  were  not  past,  but  the 
Court  of  King's  Bench,  Sir  Matthew  Hale  being  then  Chief  Justice, 
was  clear  that  the  action  might  be  brought  for  such  money  only  as 
was  due  at  the  time  of  bringing  the  action,  and  the  plaintiff  could 
recover  damages  accordingly;  and  when  another  sum  of  the  money 
awarded  should  come  due,  the  plaintiff  might  commence  a  new  action 
for  that  also,  and  Mies  qxwties.  The  law  must  be  now  considered  as 
settled  in  conformity  to  this  doctrine:  TucJcer  vs.  liandall,  2  Mass., 
283;  Greenleafys.  Kellogg,  Ibid,  58 ;  Cooley  vs.  Rose,  3  Ibid,  221. 

If  then  the  plaintiff  could  have  maintained  a  suit  for  the  first  in- 
slallment  in  this  case  immediately  after  it  fell  due,  his  cause  of  action 
then  accrued,  and  the  statute  of  limitations  began  to  run.  It  is  un- 
necessary to  inquire  what  the  law  would  have  been  if  this  had  been 
an  action  of  debt  and  the  plea  actio  non  accrevit  infra  sex  annos, 
for  as  we  have  seen,  an  action  of  debt  could  not  have  been  maintained 
on  this  promissory  not€  until  after  all  the  installments  had  fallen 
due.  But  being  assumpsit  there  would  seem  to  be  no  question  that 
as  to  the  first  installment  the  action  was  barred:  Burnham\B. 
Brown,  23  Maine,  400;  2  Parsons  on  Contracts,  373. 

Nor  is  it  any  longer  open  to  question  that  a  payment  on  account 
or  an  acknowledgment  by  one  of  two  or  more  joint  debtors  will  not 
take  the  case  out  of  the  statute  as  to  the  others:  Coleman  vs.  Faber, 
10  Harris,  156;  i>yy  vs.  Cadet,  17  S.  &  E..,  126;  Searight  vs. 
Craighead,  1  Penn.  Rep.,  135;  Houser  vs*  Iryine,  3  W.  &  S.,  345; 
Schoneman  vs.  Fegleij,  7  Barr.,  433. 

What,  then,  is  the  effect  of  this  rule  when  applied  in  a  joint  action 
against  several  joint  debtors?  Certainly  not  that  it  shall  sever  the 
judgment,  which  in  a  joint  action  ex  contractu  would  be  an  anomaly. 
In  such  a  proceeding,  if  evidence  is  offered  of  an  acknowledgment 
by  one  of  the  defendants,  it  is  strictly  inadmissible,  unless  indeed 
offered  to  be  followed  by  a  similar  acknowledgment  or  payment  by 
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the  others,  which  would  be  sufficient  to  take  the  case  out  of  the  stat- 
ute as  to  all.  It  follows  that  in  this  case  the  jury  should  have  been 
instructed  to  find  for  the  plaintiff  as  against  all  the  defendants,  only 
the  amount  of  the  second  installment  and  interest.  Whether  the 
plaintiff  could  maintain  an  action  against  those  not  affected  by  the 
bar  of  the  statute,  in  consequence  of  their  acknowledgment  or  pay- 
ment for  the  first  installment,  need  not  be  now  discussed,  nor  on 
what  principles  contribution  between  the  joint  debtors  is  to  be  regu- 
lated. Sufficient  for  the  day  is  the  evil  thereof.  Upon  a  writ  of 
error  by  the  defendants,  the  verdict  and  general  judgment  entered 
on,  the  verdict  could  not  have  been  sustained.  It  is  in  effect  several 
judgments  in  a  joint  action.  We  must  assume  that  the  defendants 
acquiesce,  as  they  do  not  complain.  But  what  injury  has  been  done 
to  the  plaintiff  in  error?  He  has  in  his  joint  action  by  the  verdict 
and  judgment  below  all  the  benefits  which  he  could  possibly  have 
attained,  had  he  brought  several  actions  against  each  defendant.  It 
would  evidently  be  an  injury  to  him  to  reverse  this  judgment,  and 
send  the  case  back  for  another  trial,  which  must  result  in  a  verdict 
and  judgment  against  all  for  the  less  sum,  leaving  the  plaintiff  to 
preserve  his  separate  remedies  againt  those  as  to  whom  the  bar  of  the 
statute  is  saved. 
Judgment  affirmed. 


SUPREME   COURT  OF .  MISSOURI. 


Makch  Term,  1872. 


LAVID  L.  SHAW  and    WILLIAM  LOYD,  Appellants,   vs.   A^TNA  IKSV^ 

RANCE  COMPANY,  Baxpcmdenis. 

Adams,  Wash,  J. — This  was  an  action  on  a  policy  of  insurance 
issued  by  defendant. 

The  plaintiff  filed  a  second  amended  petition,  to  which  the  defend- 
ant demurred,  which  was  sustained,  and  judgment  given  on  the  de- 
murrer against  the  plaintiffs,  from  which  they  appealed  to  the  Gen- 
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eral  Term,  when  the  judgment  of  the  Special  Term  was  affirmed ;  and 
the  plaintiffs  have  appealed  to  this  court. 

The  petition  substantially  sets  forth  that  the  plaintiffs  being  the 
owners  of  five  barges  of  ice,  on  the  upper  Mississippi  river,  consigned 
the  same  to  Scherholz  &  Klinesmith,  of  the  city  of  St.  Louis,  to  be 
sold  by  them  on  commission ;  that  the  plaintiffs  ordered  the  con- 
signees to  have  the  ice  insured,  and  that  the  consignees  undertook  the 
agency,  and  agreed  to  have  the  ice  insured  for  plaintiffs.  Instead  of 
insuring  the  ice  in  the  names  of  the  plaintiffs,  they  made  the  insu- 
rance in  their  own  names,  to  indemnify  themselves,  in  case  of  loss,  as 
they  would  be  liable  for  such  loss,  having  disobeyed  the  instructions 
of  their  principals  in  not  procuring  insurance  in  their  names.  One 
of  the  barges  of  ice  was  lost  by  a  peril  provided  against,  and  the  con- 
signees assigned  the  policy  to  plaintiffs;  and  this  suit  was  brought  by 
them,  as  assignees,  for  the  value  of  the  lost  cargo. 

The  alleged  ground  of  demurrer  was,  that  the  consignees  had  no 
insurable  interest  in  the  ice. 

A  consignee,  aa  such,  has  no  insurable  interest  in  goods  consigned 
to  him  for  sale  on  commission,  unless  it  be  to  the  extent  of  the  com- 
missions or  profits  he  expects  to  derive  from  such  sales.  This  he  has 
the  right  to  insure,  regardless  of  any  instructions  from  the  consignor. 
But  if  he  accepts  a  consignment,  with  instructions  from  his  principals 
to  insure  for  their  benefit,  it  becomes  his  duty  to  insure;  and  if  he 
neglects  to  do  so,  and  a  loss  occurs,  he  is  liable  to  them  for  the 
amount.  The  consignees,  in  the  case  under  consideration,  instead  of 
taking  out  a  new  policy  in  the  names  of  their  principals,  had  the  risk 
entered  on  their  own  policy  in  their  own  names,  as  a  convenient  mode 
of  indemnifying  themselves  against  such  damages  as  they  might  suf- 
fer in  not  insuring  in  the  names  of  their  principals.  I  think  they 
had  the  right  to  this  to  protect  themselves,  and  to  this  end  they  ought 
to  be  considered  as  interested  to  the  full  value  of  the  ice.  See  Bart- 
Ui  d  al,  vs.  ^yaltery  13  Mass.  R.,  297;  Oliver  vs.  Green,  3  Mass.  R., 
133;  Hukimi  vs.  Keil,  27  N.  Y.,  163. 

After  being  ordered  to  insure,  the  consignees  might  have  consid- 
ered themselves  trustees  for  the  consignors,  and  insured  in  their  own 
names  for  them. 

My  impression  is,  that  in  such  case  the  "positive  stipulation  of  the 
underwriter  to  pay  the  loss  to  the  agent,  would  never  be  rendered 
void  by  the  liability  of  the  party  really  assured  to  sustain  an  action 
on  the  policy  in  his  own  name,'^     See  2  Duer.  on  Ins.,  Sec.  6,  p.  7. 
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In  such  case  the  policy  ought  to  inure  to  the  benefit  of  the  princi- 
pal, and  the  agent  or  consignee  be  treated  as  a  trustee  of  an  express 
trust,  and  the  amount  of  recovery  would  go  to  his  principal.  But 
whether  he  is  a  trustee  of  an  express  trust  or  not,  he  is  nevertheless 
a  trustee  for  the  consignor;  and  in  a  suit  upon  the  policy,  in  the  name 
of  the  consignee,  this  may  be  shown  in  order  to  show  that  he  had  an 
insurable  interest  as  trustee  for  his  consignor. 

The  demurrer  in  this  case  ought  to  have  been  overruled. 

Judgment  reversed  and  cause  remanded. 

The  other  Judges  concur. 
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Condition  of  Our  Municipal  Law. 


[From  the  Harrisbnrg  Legal  OpiDion.] 

At  a  recent  meeting  of  the  committee  on  jurisprudence  of  the 
Social  Science  Association,  a  paper  was  read  by  Hon.  Emery  Wash- 
bum,  of  the  Harvard  Law  School,  upon  the  vast  and  constantly 
increasing  accumulation  of  statutes  and  decisions. 

"The  Law  of  Massachusetts,  for  example,  must  be  sought  in  one 
huge  volume  of  statutes,  and  ten  lesser  volumes  of  Legislative 
enactments,  and  one  hundred  and  three  volumes  of  reports 
though  the  first  of  those  volumes  dates  back  only  as  early  as 
1805.  And  every  year  adds  a  new  supplementary  volume  of  legisla- 
tion, together  with  two  more  volumes  of  decided  cases,  of  all  of  which 
the  citizen,  through  himself  or  his  paid  counsellor,  must  know  some- 
thing more  or  less  minutely  accurate,  in  order  to  come  within  the 
legal  assumption  that  no  man  is  ignorant  of  the  law.  The  law,  in 
this  respect,  is  inexorable  in  its  requirements,  and  excuses  no  man 
for  the  unpardonable  guilt  of  not  knowing  what  it  is.  But  when 
we  go  beyond  the  borders  of  our  own  State,  and  look  for  the  light  of 
analogy,  in  understanding  our  law,  to  the  decided  cases  of  our  sister 
States,  we  find  they  number  almost  two  thousand  volumes,  without 
including  the  volumes  containing  their  statutes.  Ours  is  getting  to 
be  the  experience  of  the  Roman  courts,  and  lawyers  in  the  massive- 
ness  of  the  materials  out  of  which  one  is  to  hunt  up  and  gather  the 
law  upon  any  of  the  thousand  questions  which  are  daily  arising  in 
a  busy,  active,  thinking  and  reasoning  community.  And  the  time 
is  approaching,  if  it  has  not  yet  arrived,  when  the  country  will  have 
to  resort  to  some  such  measures  of  relief  as  the  Komans  were  driven 
to  by  the  exigencies  in  which  they  found  themselves  by  reason  of  the 
multiplication  of  their  laws.  In  the  year  131,  A.  D.,  Selvius  Juli- 
anus,  under  the  direction  of  Emperor  Hadrian,  collated  the  edicts 
which  had  been  promulgated  by  the  prietors  and  magistrates  from 
time  to  time,  and  embodied  them  into  a  single  and  complete  edict,  to 
which  the  name  "Perpetual"  was  given.  This  was  approved  by  the 
Senate,  and,  as  far  as  it  went,  became  the  standard  of  what  the  law 
then  was.  This  was,  in  effect,  collecting  and  arranging  in  an  order- 
ly manner  the  rules  and  principles  upon  which  the  former  prietors 
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bad  professed  to  administer  justice  during  the  year  for  which  they 
had  been  successively  chosen,  and  giving  to  them  the  sanction  of  the 
Senate  as  a  perpetual  law.  The  Institutes  and  Commentaries  of 
Gaius,  a  renowned  lawyer  of  that  day,  soon  followed,  going  far 
toward  supplying  a  summary  treatise  upon  the  Roman  law.  Between 
that  and  the  great  w^ork  of  Justinian,  which  appeared  about  the  mid- 
dle of  the  sixth  century  of  the  Christian  era,  there  had  been  several 
attempts  to  codify  the  Roman  law,  with  more  or  less  success.  But 
even  after  all,  when  the  scheme  was  finally  undertaken  in  earnest, 
which  resulted  in  the  Code,  Digest  and  Institutes  of  Justinian,  the 
laws  to  be  thereby  embodied  had  been  the  growth  of  a  thousand 
years,  and  filled  many  thousand  volumes — so  many  that  nobody 
could  buy  or  read  them.  This  seems  to  be  an  epitome  of  the  jurid- 
ical history  of  every  civilized  country. 

While,  therefore,  in  view  of  the  vast  mass  of  the  material  of 
which  our  law  is  composed,  with  the  constantly  accumulating  volumes 
of  legislation  and  judicial  decisions,  every  one  is  beginning  to  feel 
more  sensibly  the  necessity  of  doing  something  to  remedy  the  evil, 
the  inquiry  comes  back  how  it  can  be  done?  For  the  reasons  al- 
ready stated,  the  answer  can  hardly  be  other  than  that  relief  must  be 
sought  in  something  like  a  code.  Fourteen  of  the  States  now  have 
codifying  commissions  at  work  on  their  laws.  On  the  other  hand,  a 
complete  code  may  be  set  down  as  an  impossibility,  under  such  a 
system  of  legislation  as  ours.  In  New  York  it  is  near  twenty  years 
since  able  commissioners  reported  five  several  codes  under  the  au- 
thority of  the  legislature,  not  one  of  which  has  been  acted  upon. 
An  able  commissioner  appointed  to  frame  a  code  of  criminal  law  for 
the  Commonwealth,  which  is  a  matter,  one  would  suppose,  of  pri- 
mary necessity,  reported  such  a  code  in  1844,  twenty-seven  year? 
ago,  but  the  legislature  has  never  found  time  to  take  it  up  to  be  acted 
upon,  and  it  is  now  all  but  forgotten;  and  yet  that  something  of  im- 
mense advantage — if  not  all  that  is  desired — may  be  done  in  the 
direction  of  a  code  may  be  easily  shown.  Every  revision  of  our 
statutes  has  been  a  step  in  that  direction.  Our  code  of  practice,  such 
as  it  is,  is  an  approximation  to  a  code  upon  a  particular  subject  of 
the  law,  for  what  the  profession  had  before  depended  chiefly  upon 
the  common  law.  But  there  is  enough  in  these  to  suggest  a  hint  of 
what  may  be  done  in  the  process  of  time,  if  the  legislature  will  take 
hold  of  the  work  in  earnest.  Let  them  put  the  work  into  single 
hands,  a  single  subject  to  each  individual — not  the  whole  body  of  the 
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law  at  once,  bat  some  of  the  most  practically  important  departments 
of  it,  or,  what,  perhaps,  would  be  wiser,  select  some  one  subject,  like 
that  of  mortgages,  or  insurance,  or  wills  and  administration,  and 
commit  it  to  some  competent  and  experienced  lawyer,  to  be  selected 
for  his  fitness  for  the  work,  irrespective  of  his  political  biases  or  asso- 
ciations, and  commission  him  to  state  in  a  condensed,  orderly,  intelli- 
gible form  the  law  upon  that  subject,  so  far  as  it  has  been  declared 
by  statute  or  adjudicated  by  the  court.  Let  him  report  this  to  the 
legislature  in  the  form  of  an  act,  and  then  let  it  be  submitted  to  a 
proper  committee  and  opened  to  public  censure  and  comment;  and, 
when  perfected,  let  it  be  passed  upon  by  the  legislature  and  declared 
to  be  the  law.  If  it  did  no  more,  it  would  be  ''posting  up,"  as  it 
were,  the  law  on  that  subject  to  the  date  of  its  enactment  in  an  insti- 
tutional form,  and  serve  for  a  new  starting  point,  behind  which  courts 
and  lawyers  would  not  have  to  go  to  find  out  what  the  law  then  was. 
If  this  can  be  done  with  success,  with  one  or  two  subjects  in  a  year, 
it  would  not  be  long  before,  upon  all  the  most  important  matters  of 
practical  interest,  the  public  would  have  an  authoritative  statement 
and  exposition ;  and  thus  the  advantages  of  a  code  would  be  gained, 
without  any  sudden  derangement  of  the  order  of  things  by  substi- 
tuting an  entire  code  at  once  for  the  form  in  which  the  law  has 
hitherto  been  accessible. 

"If  it  is  said  this  contemplates  confiding  too  much  to  the  learning, 
good  sense  and  capacity  of  one  man,  it  may  be  answered  that  if  three 
or  five  men  engage  in  it  as  a  commission  to  do  the  original  work, 
there  is  quite  sure  to  arise  embarrassments  from  a  diversity  of  opin- 
ions between  them,  or  the  whole  will  be  directed  and  controlled  by 
the  influence  of  a  stronger  will  or  a  sui)erior  capacity  on  the  part  of 
some  one  of  the  commission,  whereby  numbers  become  a  hindrance 
or  a  clog  rather  than  a  help  in  accomplishing  the  work.  And  we  are 
borne  out  in  recommending  a  single  commissioner  by  what  we  know, 
historically,  of  the  mode  in  which  the  most  successful  and  famous 
codes  in  the  world  have  been  prepared.  The  Institutes  of  Justinian, 
though  drawn  up  by  a  commission  of  three,  are  founded  almost 
wholly  upon  the  Institutes  of  Gains,  a  private  writer,  while  we  have 
authority  for  asserting  that  the  commission  of  fivtj  who  framed  the 
Code  Napoleon,  borrowed  more  than  three-quarters  of  this  code  of 
France  by  "literal  extracts  from  the  works  of  Pothier."  And  though 
we  may  not  have  in  our  profession  men  whose  services  could  be  cora- 
manded  who  could  pretend  to  a  scope  and  accuracy  of  learning  like 
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those  of  Grains  or  Pothier,  we  have  no  reason  to  doubt  that  not  a  few 
might  be  found  who  could,  as  ably  and  as  accurately,  state  what  bad 
been  enacted  and  adjudged  upon  any  one  subject  of  our  law,  as  the 
ablest  jurisconsult  of  ancient  or  modern  fame.  Such  a  commissioner, 
in  addition  to  his  own  discretion  or  diligence  in  gathering  up  the  law 
from  the  statute  book  and  volumes  of  reports,  would  have  the  aid  of 
able  treatises  to  guide  them  upon  almost  every  subject  in  which  courts 
or  lawyers  are  interested.  And  if  the  experiment  could  be  once  tried, 
there  is  little  danger  of  its  failing  to  accomplish  an  incalculable 
amount  of  good.  The  sooner,  moreover,  that  the  work  is  begun,  the 
better.  The  present  evil  of  the  vastness  of  the  undigesteti  mass  of 
material  of  which  our  law  consists  is  growing  greater  every  year,  and, 
consequently,  is  becoming  more  difficult  to  overcome.  It  is  a  qaes- 
tion  in  which  every  one  has  an  interest,  and  it  ought  to  command  a 
more  general  attention  than  it  has  hitherto  done.  If  the  people 
would  have  relief,  they  must  undertake  the  work  themselves,  since 
neither  czars,  nor  kings,  nor  emperors  of  the  Old  World  can  inauga- 
rate  a  code  by  which  to  relieve  the  necessities  of  the  New.'* 
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Insurance  of  Goods  in  Trust  and  on  Commission. 


[From  the  St.  Louis  Western  lusarance  Review— April.] 

The  large  amounts  of  perishable  goods  which  are  transported  from 
place  to  place^  which  come  into  the  hands  of  warehousemen,  factors, 
agents  and  consignees,  renders  the  subject  of  insurance,  by  the  vari- 
ous parties  interested,  one  of  great  importance.  The  insurance 
interest  of  a  consignee  or  factor  is  of  the  same  equitable  nature  as 
that  of  a  trustee  or  mortgagee,  but  the  intimate  relations  of  con- 
signee, principal  and  factor,  have  given  rise  to  new  and  additional 
rights  and  duties;  but  the  adjudications  of  the  courts  are  now  com- 
paratively clear  and  satisfactory,  and  the  law,  as  laid  down  by  the 
courts,  is  now  generally  incorporated  into  the  policies,  and  made  a 
part  of  the  contract. 

In  the  absence  of  instructions,  a  consignee  is  not  bound  to  make 
insurance  on  property  consigned  to  him,  unless  it  is  shown  to  be  the 
custom  of  the  place  to  which  the  goods  are  consigned;  (DeForest  vs. 
Lts.  Co.f  1  Hall,  84;)  but  if  he  undertakes  to  make  insurance  on 
the  goods,  or  is  ordered  to  make  such  insurance,  and  he  fails  to  do 
so,  he  is  liable  in  an  action  to  the  amount  of  the  consignor's  loss 
Gillel  vs.  Mavrmarty  1  Taunt.,  136 ;  Sfniiih  vs.  Lascelles,  (2  T.  R., 
187 ;)  and  if  the  consignor  send  bills  of  lading  with  orders  to  insure, 
the  consignee  must  insure  or  not  accept  the  bills.   {Stnith  vs.  Lascelles, 

If  a  bailee  insures  without  stating  that  the  goods  are  held  in  trust, 
or  on  commission,  or  some  other  expression  indicating  his  special 
property,  he  can  recover  only  the  amount  of  his  liens  or  charges,  and 
the  bailor  is  not  entitled  to  a  share  in  the  proceeds  of  the  insurance 
money.  {Oillet  vs.  Mavynmn,  1  Taunt.,  136  ;  Brichiee  vs.  Lafayette 
Im.  Co.,  2  Hall,  372 ;  Bait.  Ins.  Co.  vs.  Loney,  20  Md.,  20.) 

The  assured  should  communicate  to  the  underwriter  the  nature  of 
his  interest  in  the  subject  insured,  though  it  need  not  be  specified  in 
the  policy.  And  when  no  such  communication  is  made,  and  the 
party  has  only  a  special  interest,  and  not  the  principal  ownership — 
if  this  circumstance  makes  a  material  difference  in  the  risk  or  would 
have  altered  the  amount  of  premium,  the  omission  will  vitiate  the 
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policy:  {Russell  vs.  Union  Ins.  Co.,  1  Cond.  Marshy  105  X.,  7.)  It 
must  be  shown  who  are  the  contracting  parties,  and  the  interest  of 
agent  and  principal  must  be  truly  described:  {Cohen  vs.  Haman^  5 
Taunt.,  101.)  And  where  the  factors  insure  merchandise  in  store 
held  in  trust,  and  had  received  no  orders  to  insure  from  their  con- 
signors, they  were  held  entitled  to  recover  only  to  the  amount  of  their 
liens  or  charges,  and  that  the  policy  could  not  be  extended  so  as  to 
protect  the  interest  of  any  of  the  consignors:  {Parks  vs.  General 
Ins.  Co.,  5  Pick.,  34.)  A  policy  expressed  in  general  terms  to  be 
for  the  benefit  of  whom  it  may  concern,  will  cover  the  interests  of 
any  person  who  has  authorized  insurance,  (/Seaman*  vs.  Loring,  1 
Mason,  127,)  or  who  afterward  ratifies  the  act  of  his  agent  in  obtain- 
ing such  insurance,  {Waters  vs.  Monarch  Ins.  Co.,  6  Ell.  &  BI., 
870;)  and  this  ratification  may  be  after  a  loss  has  occurred,  {Waikins 
vs.  Durand,  1  Port.  Ala.,  251.)  This  proceeds  on  the  familiar  doc- 
trine that  if  one  acting  as  agent,  although  without  actual  authority, 
makes  a  contract  for  the  benefit  of  another,  the  latter  may  at  any 
time  afterward,  so  long  as  the  contract  continues  in  force,  upon  being 
apprised  of  its  existence,  adopt  the  act  of  the  agent.  In  Hagedorn 
vs.  Oliverson,  2  M.  &  S.,  485,  the  plaintiff,  in  his  general  policy, 
insured  as  well  in  his  own  name  as  for,  and  in  the  names  of  all  and 
every  other  person  or  persons  to  whom  the  same  doth,  may,  or  shall 
appertain,  and  intended  to  include  goods  of  one  who  w^as  an  alitn 
enemy:  At  the  close  of  the  war,  two  years  after  loss,  the  alien  rati- 
fied the  act  of  his  agent,  and  was  held  entitled  to  recover. 

It  must  be  shown  that  the  party  claiming  the  benefit  of  the  policy 
directed  the  insurance  to  be  effected,  or  that  some  one  acting  in  the 
capacity  of  agent  had  insured  the  goods  with  the  intention  of  pro- 
tecting the  claimant's  interest,  and  it  is  on  the  part  of  the  defendant 
to  prove  that  the  property  was  intended  to  be  insured;  {Steele  vs.  LfS, 
Co.,  17  Penn.  St.,  290;)  and  where  the  plaintiff  had  purchased  goods 
and  shipped  them,  and  there  was  no  evidence  of  intercourse  between 
the  person  who  took  the  insurance  and  the  plaintiff,  or  that  the  in- 
sured had  any  agency  in  purchasing  or  shipping  the  goods,  or  that 
he  intended  to  insure  for  plaintiff,  he  was  held  not  entitled  to 
recover:  {DeBolle  vs.  Penn.  Ins.  Co.,  4  Wharton,  67.)  To  recover 
on  the  policy,  the  principal  must  show  that  he  ratified  the  insurance, 
or  that  the  agent  actually  received  money  on  his  goods:  {StillweU\s, 
Staples,  19  N.  Y.,  401.)  In  this  last  case,  certain  cloth  sent  to  the 
insured  was  destroyed  by  fire,  there  being  no  agreement  or  custom 
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requiring  the  bailee  to  insure.  He  recovered  on  his  policy,  which 
covered  his  property  and  goods  held  in  trust. 

Held — That  the  bailor  was  not  entitled  to  a  share  of  the  money 
unless  received  for  the  loss  of  his  goods. 

A  consignee  to  whom  a  cargo  is  consigned  has  an  insurable  inter- 
est in  his  expected  commissions,  and  may  insure  the  same  while  on 
the  voyage:  (French  vs.  Hope  Ins.  Co.,  16  Pick.,  397 ;  Putivim  vs. 
Mercariiile  Ins.  Co.,  5  Met.,  386.)  By  the  delivery  of  a  bill  of 
lading,  the  property  in  the  goods  is  vested  in  the  consignee,  though 
it  is  a  defeasible  property.  He  has  the  control  and  disposing  power 
while  on  the  way.  He  can  transfer  the  bills  by  endorsement  so  as  to 
bind  the  general  owner,  if  for  a  general  consideration:  {Lucena  vs. 
Crawford,  3  B.  &  P.,  75.) 

Mr.  Phillips,  in  his  Treatise  on  Insurance,  (2  Phil.  Ins.,  1243)  con- 
siders the  amount  of  a  consignee's  insurable  interest  to  be  only  that 
for  which  he  has  a  lien.  The  authorities,  however,  do  not  support 
this  doctrine.  A  factor,  with  power  to  sell,  has  the  right  to  reclaim 
the  goods,  if  improperly  usurped,  and  to  maintain, an  action  of  trover 
if  they  are  detained  in  the  hands  of  others.  Actual  possession, 
coupled  with  the  right  of  possession,  confers  on  the  holder,  who  may 
not  have  the  legal  title,  the  power  to  insure  the  property  as  his  own. 
The  power  of  sale  vests  in  him  the  legal  ownership.  It  is  his  duty 
to  guard  and  protect  the  property,  and  he  has  the  corresponding  right 
to  insure  it.  There  is  no  principle  of  law  which  prescribes  a  nar- 
rower rule  of  insurable  interest  in  a  policy  against  fire,  than  for  a 
policy  against  the  perils  of  the  sea.  The  result  of  adjudication  on 
this  subject  is  found  in  the  elaborate  decision  of  the  Court  in  De- 
Forest  vs.  Fulton  Insurance  Co.,  (1  Hall,  84),  in  which  it  is  held  that 
a  consignee  has  an  insurable  interest  in  property  consigned  to  him, 
to  the  full  extent  of  its  value,  and  may  insure  it  in  his  own  name 
and  recover  the  amount  payable  for  a  loss  on  an  averment  of  interest 
in  himself.  The  fact  that  the  consignee  becomes  a  trustee  for  his 
principal  or  not,  is  not  for  the  insurer  to  consider.  The  principal 
can  recover  his  proportionate  share  received  by  his  agent  under  such 
policy:    Siter  vs.  Moirs,  13  Penn.  St.,  218. 

A  general  policy  expressed  to  cover  goods  in  trust  or  on  commis- 
sion will  cover  "household  furniture,  wearing  apparel  and  books," 
received  and  held  on  deposit  subject  to  the  order  of  the  owner: 
[Siter  vs.  Morrs,  supra.)  So  a  policy  expressed  to  be  on  a  pork 
house,  and  articles  comprising  the  stock  of  a  pork  house,  will  include 
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the  hogs  of  various  owners  with  the  implements^  &c.,  within  the 
buildings,  without  regard  to  the  ownership  of  each  or  any  article 
which  was  at  the  risk  of  the  insured,  and  will  extend  to  goods  sold 
but  not  delivered:  jEtna  Insurance  Co.  vs.  Jackson,  16  B.  Mod., 
242. 

Although  a  fire  policy  is  a  personal  contract  with  the  insured  and 
protects  those  only  whose  interests  are  intended  to  be  protected,  yet 
it  is  not  forbidden  by  the  law  that  a  policy  should  be  framed  so  that 
the  insurance  shall  be  inseparably  attached  to  the  property  meant  to 
be  covered,  so  that  successive  owners,  during  the  continuance  of  the 
risk,  shall  become  in  turn  the  parties  really  insured :  2  Duer.  Ins., 
49,  sec.  9,  §  31. 

Such  insurance  is  certainly  for  the  benefit  of  the  mercantile  com- 
munity, as  a  separate  insurance  for  uncertain  times  could  not  be  taken 
out  on  each  separate  parcel,  and  the  confidence  created  between  ven- 
dors and  vendees  is  considered,  by  commission  merchants,  of  sufficient 
importance  to  justify  continued  insurance,  at  their  own  expense,  for 
all  goods  consigned  to  them. 

In  the  case  of  Waiting  vs.  Indemnity  Ins.  Co,,  45  N.  Y.,  606,  re- 
ported October,  1871,  in  the  Hevicio,  the  doctrine  is  extended  so  as 
to  cover  goods  in  which  the  plaintiffs  had  no  property  and  no  lien. 
The  property  was  in  the  United  States  bonded  warehouse  and  the 
sale  had  been  consummated,  so  that  the  vendor  had  not  the  slightest 
claim  against  it.  It  remained  in  the  warehouse  without  expense  to 
the  vendees,  and  according  to  custom  in  the  plaintiflf's  constructive 
possession,  held,  entitled  to  recover  the  full  value. 
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From  the  Pittsburg  Legal  Journal.] 

Court  of  Queen's  Bench  in  Banco. 


CRESSWELL  vs.  CROWDY, 


This  was  a  very  curious  case.  It  was  an  action  by  a  nephew 
against  his  aunt;  on  an  agreement  to  pay  him  an  annuity  on  account 
of  his  promising  not  to  marry  a  certain  lady.  The  declaration  set 
forth  that  in  1868,  the  aunt,  from  her  care  and  affection  for  her  ne- 
phew, who  was  23  years  of  age,  conditionally  on  his  not  marrying  a 
certain  young  lady,  a  widow  with  three  children,  whom  he  had  late- 
ly met  on  board  ship  on  a  voyage  from  the  Cape  of  Good  Hope, 
agreed  if  he  should  continue  unmarried  to  the  young  lady,  to  allow 
him  £300  a  year  during  his  life.  For  some  reason  or  other,  however, 
the  defendant  had  intermitted  her  payments,  and  in  1871  this  action 
was  brought  to  recover  some  arrears.  The  aunt  demurred  on  the 
grouud  that  the  contract  was  not  legally  valid. 

Mr.  Manisty,  Q.  C,  and  Mr.  Wood  Hill,  were  for  the  plaintiff,  the 
nephew;  Mr.  Brown,  Q.  C,  and  Mr.  F.  M.  White,  were  for  the  de- 
fendant, the  aunt. 

Mr.  Brown  urged  that  there  was  no  legal  consideration. 

The  Jjord  Chief  Justice. — Oh,  yes,  there  was;  the  nephew  agreed 
to  forego  his  natural  freedom  of  marriage,  and  to  give  up  the  young 
lady  he  was  attached  to. 

Mr.  Brown. — Perhaps  she  would  not  have  had  him. 

Mr.  Justice  Blackburn. — Never  mind,  he  agreed  not  to  ask  her. 
(Laughter.) 

Mr.  Brown. — Perhaps  he  had  asked  her,  and  she  had  refused  him 
already. 

Mr.  Justice  Blackburn. — In  most  cases  I  have  heard  of,  the  lady 
refused  in  the  first  instance.     (Much  laughter.) 

The  Lord  Chief  Justice. — The  aunt  appears  to  have  had  such  a 
persuasion  that  the  lady  would  have  him,  that  she  thought  it  neces- 
sary to  bind  him  not  to  propose  to  her. 

Mr.  Brown. — Ought  such  a  contract  to  be  enforced  ? 
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The  Lord  Chief  Justice. — Whv  not?  Aunts  should  not  enter  into 
such  agreements  if  they  don't  intend  to  keep  them.     (Laughter.) 

Mr.  Brown. — It  is  contrary  to  public  policy,  as  it  is  in  restraint  of 
marriage. 

Mr.  Justice  Blackburn. — Marriage  with  a  particular  lady,  that  is 
all ;  not  restraint  of  marriage  generally.  There  are  scores  of  cases  in 
which  obligations  not  to  marry  particular  persons  are  valid.  Xay, 
there  is  a  very  bad  case  in  which  the  stipulation  was  not  to  marry 
any  Scotchman,  (much  laughter,)  yet  it  was  held  valid,  though  it  was 
strongly  urged  that  it  was  likely  to  raise  ill  blood  between  the  two 
countries.  (Great  laughter.)  It  is  not  a  restraint  of  marriage  gen- 
erally. 

Mr.  Brown. — Yes,  my  lord ;  but  if  the  aunt  won't  let  him  marry 
the  only  lady  he  loves,  the  probability  is  that  he  will  not  marry  at 
all.     (Much  laughter.) 

Mr.  Justice  Blackburn. — Oh,  that  is  too  romantic,  Mr.  Brown. 
(Laughter.) 

Mr.  Brown. — My  lord,  this  lady  is  a  widow. 

The  Lord  Chief  Justice. — What  of  that?  He  may  be  very  fond 
of  her.     (Laughter.) 

Mr.  Brown. — She  has  three  children.     (Laughter.) 

The  Lord  Chief  Justice. — What  then  ?  He  may  be  so  fond  of  her 
that  he  may  not  care  about  that.     (Laughter.) 

Mr.  Justice  Quain. — Or  he  may  be  so  fond  of  children  that  he  may 
really  prefer  it.     (Laughter.) 

Mr.  Brown  went  into  the  cases  to  show  that  contracts  against  mar- 
riage were  invalid;  but 

Mr.  Justice  Blackburn  challenged  him  to  cite  one  in  which  it  was 
held  that  a  contract  not  to  marry  a  particular  person  was  invalid; 
and  no  such  case  was  cited,  the  learned  judge  asserting  that  there 
were  many  cases  to  the  contrary. 

Mr.  Brown,  however,  still  argued  that  the  natural  effect  of  pre- 
venting a  young  man  from  marrying  the  only  woman  he  cared  about, 
was  to  deter  him  from  marrying  at  all,  and  this  the  law  deemed  mis- 
chievous. 

Mr.  Justice  Blackburn  again  asked  for  an  authority  in  point,  and 
it  was  admitted  there  was  none. 

Mr.  Justice  Lush. — It  is  a  common  thing  to  leave  a  provision  in 
a  will  for  a  widow,  on  condition  of  her  not  re-marrying. 

The  Court,  without  calling  upon  the  counsel  for  the  plaintiff,  pro- 
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nounced  judgment  in  his  favor.  There  was  nothing,  they  said,  in 
the  agreement  in  restraint  of  marriage  generally,  and,  therefore,  there 
was  nothing  in  it  which  made  it  illegal  or  invalid.  No  doubt  a  gen- 
eral contract  not  to  marry  at  all  would  be  invalid,  but  this  was  quite 
different.     Judgment  for  the  plaintiff. 


In  184-,  in  the  county  of  L.,  there  was  a  trial  before  the  Circuit 
Court,  in  which  there  was  an  unusual  display  of  forensic  eloquence. 
It  was  upon  an  indictment  against  one  McLaren  and  one  Wiggs, 
charging  an  assault  with  intent  to  commit  a  rape.  The  proof  showed 
that  the  two  defendants  went  to  a  house  of  doubtful  fame  and  knocked 
at  the  door,  and  on  being  refused  admittance,  pushed  in ;  and  all  that 
followed  was  some  verbal  importunities.  Of  course  there  was  no 
foundation  for  the  charge.  But  the  Attorney-General,  being  a  man 
of  great  humor  and  fond  of  fun,  permitted  the  trial  to  proceed.  One 
of  the  defendants,  McLaren,  succeeded  in  employing  a  young  Irish- 
man, whose  name  was  K ,  and  who  had  been  but  a  few  months  in 

the  profession,  and  with  very  slender  legal  resources.  Poor  Wiggs 
was  not  able  to  employ  any  one,  but  chose  to  rely  on  the  incidental 

benefits  to  result  from  the  defense  of  his  co-defendant.    Judge  T 

a  very  worthy  man,  had  no  turn  for  humor — never  told  an  anecdote, 
and  seldom  smiled. 

K arose  to  make  his  speech,  and  manifested  in  manner  and  ap- 
pearance, a  deep  sense  of  the  importance  of  the  case.  He  said :  "May 
it  please  this  honorable  court,  (and  I  know  it  is  as  honorable  a  court 
as  ever  sat  on  the  bench,  for  I  have  often  said  behind  your  Honor's 
back,  what  I  say  here  to  your  face,  that  if  I  had  to  be  tried  for  me 
life,  I  would  rather  be  tried  before  your  Honor  than  any  maun  in 
Tennessee.)  May  it  please  this  honorable  court,  I  lay  it  down  to  be 
the  la,  and  I  defy  hiven,  yarth  and  hell  to  controvert  it,  that  words 
can  not  constitute  an  assault.  And,  gintlemen  of  the  jury,  when  I 
look  around  upon  your  faces,  upon  this  solemn  and  momentous  occa- 
sion, and  think  of  the  vaust  responsibilities  which  rest  upon  you,  I 
wish  I  could  put  one  foot  down  on  the  yarth,  and  the  other  upon  the 
Georgium  sidus,  I  would  bring  down  the  forked  lightnings  of  hiven, 
and  throw  them  among  ye,  to  illuminate  yer  dark  understandings ! 
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If  the  great  men  of  ould,  such  men  as  Fox,  and  Pitt,  and  Curran,  and 
Grattan,  and  Blackstone,  could  peep  down  o'er  the  battlements  of 
hiven  upon  this  yarth  below,  they  would  cry  out  with  one  united 
voice:  McLaren!  McLaren!  McLaren  is  not  guilty! — and— also — 
Wiggs !"  It  is  needless  to  say  that  the  defendants  were  acquitted. 
But  the  eloquence  of  the  attorney,  while  it  struck  the  crowd  with 
amazement,  excited  a  roar  of  laughter  among  the  bar. 


In  one  of  the  Western  States,  a  trial  was  had  before  a  Justice  of 
the  Peace.  The  plaintiff  sued  the  defendant  on  an  account  for  $300, 
while  the  statute  of  the  State  limited  the  jurisdiction  to  $250,  on  that 
species  of  indebtedness.  The  attorney  for  defendant,  of  course,  raised 
that  point,  and  insisted  on  a  dismissal  of  the  case,  for  the  want  of  ju- 
risdiction. But  the  Justice  replied,  "I  have  found  a  remedy  for  that. 
I  shall  render  two  judgments  for  equal  amounts,  and  order  execu- 
tions accordingly." 
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The  Law  of  Contracts.    By  Francis  Hii/LIARD.     In  two  volumes. 
Published  by  Kay  &  Brother,  Philadelphia. 

This  is  the  latest  work  published  upon  the  subject  of  contracts, 
and  on  account  cf  its  importance,  deserves  particular  notice  and  a 
more  extended  one  than  our  space  will  admit  of.  The  law  of  contracts 
constitutes  by  far  the  largest  and  most  intricate  division  into  which 
the  civil,  as  contradistinguished  from  the  criminal  law,  is  arranged, 
and  a  work  embracing  the  principles  that  have  been  adjudicated  upon 
the  subject,  including  those  determined  by  recent  decisions,  would  be 
of  incalculable  value  to  the  profession  at  large.  The  reputation  of 
Mr.  Hiiliard  is  too  favorably  known  to  be  questioned,  and  his  admi- 
rable treatises  upon  torts,  injunctions,  etc.,  have  secured  him  a  deserved 
prominence  among  text  writers.  This  of  itself,  however,  should  not  be 
the  exclusive  test  of  the  accuracy  and  completeness  of  the  work  now 
before  us,  as  it  too  frequently  happens  that  authors  grow  careless 
when  they  reach  their  climacteric,  and  impress  the  marks  of  haste 
and  profuseness  upon  the  pages  of  their  subsequent  productions. 
On  the  other  hand,  the  attempt  to  generalize  legal  principles  and 
compress  multum  in  parvo,  has  also  been  hurtful  to  the  profession,  as 
by  so  doing  the  object  is  to  make  an  exact  science  of  the  law  which 
from  the  very  nature  of  the  subject,  it  is  impossible  to  do.  The  law 
of  contracts  controls  the  most  numerous  and  complex  transactions  of 
every  day  life,  and  the  reported  cases  in  England  and  America  show 
that  most  of  them  have  been  determined  by  its  principles.  It  fol- 
lows, therefore,  that  it  is  a  subject  which  of  all  others  connected 
with  this  science,  deserves  the  most  careful  and  elaborate  exposition. 
In  this  view  of  the  case,  we  feel  constrained  to  say  that  Mr.  Hil- 
liard's  treatise  is  defective. 

We  agree  with  him  that  it  is  the  better  plan  to  present  in  the  text 
the  decided  cases  constituting  as  they  do  "the  warp  and  woof  of  the 
work/'  and  utterly  condemn  the  '^common  criticism"  that  such  a 
compilation  should  be  a  mere  digest.  The  plan  adopted  by  him  in 
this  respect,  we  hold  to  be  the  proper  one;  for  it  enables  the  reader 
himself  to  judge  from  the  facts  in  each  case  presented  as  to  the  cor- 
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rectness  of  the  rules  and  principles  which  the  author  deduces  from 
it,  Mr.  Parsons,  in  his  work  on  contracts,  adopted  the  other  plan; 
that  is,  he  undertook  to  state  in  the  text  his  conclusions  upon  the 
decided  cases,  referring  the  reader  to  the  cases  themselves  in  the  foot 
notes.  He  has  never  been  obnoxious  to  the  charge  of  inaccuracy 
that  we  are  aware  of;  and  in  this  he  differs  from  Mr.  Story,  whose 
entire  scries  of  law  publications  abound  with  mistakes  and  errors, 
committed  in  the  haste  of  preparation. 

It  requires  no  little  care  and  thought  to  enable  one  to  state  concise- 
ly and  accurately  the  exact  point  determined  in  a  given  case,  and  to 
separate  mere  obiter  from  authoritative  decision.    Reliable  compilers 
and  digest  makers  are  not  so  common  as  might  be  supposed,  and  it 
very  frequently  happens  that  the  case  referred  to  in  the  foot  note 
when  examined,  decides  a  question  altogether   different  from   the 
author's  conclusions  as  laid  down  in  the  text.      Another  advantage 
of  setting  forth  the  facts  of  each  case  in  the  text,  consists  in  the 
great  convenience  to  the  profession,  to  the  great  majority  of  whom 
the  reported  cases  are  inaccessible.      While  we  think,  therefore,  that 
Mr.  Uilliard's  plan  in  this  respect,  for  these  reasons,  superior  to  that 
of  Mr.  Parsons,  we  are  at  a  loss  to  know  how  the  former   could  do 
justice  to  the  almost  inexhaustible  subject  of  his  work  in  two  vol- 
umes, particularly  when  so  much  of  his  space  is  devoted  to  extracts 
of  the  opinions  of  judges  upon  the  numerous  questions  connected 
with  the  law  of  contracts.     Mr.  Benjamin,  in  his  thorough  and  elab- 
orate work  on  the  contract  of  sale,  pursues  the  same  plan  as  Mr. 
Billiard  does  in  his  work  upon  the  more  comprehensive  subject  of 
contracts  in  general;    that  is,  he  gives  a  brief  statement  of  each  case 
involving  the  principles  of  that  contract  in  the  text  and  comments 
upon  it;  and  let  us  here  add,  with  such  logical  clearness  and  force  as 
to  convince  the  reader  of  the  truth  of  his  conclusions.     But  there  is 
a  masterly  completeness  and  at  the  same  time  conciseness  in   his 
treatment  of  this  one  branch  of  the  law  of  contracts,  which  does  not 
so  conspicuously  appear  in  Mr.  Hilliard's  compendium  of  the  law  of 
contracts  in  general. 

One  feature  of  Mr.  Hilliard's  work  is,  that  the  decided  cases  of 
which  a  brief  abstract  is  attempted,  are,  to  a  large  extent,  recent,  and 
inasmuch  as  the  author's  object  was  to  compress  as  much  matter  in 
as  little  space  as  possible,  he  acted  wisely  in  ignoring  the  earlier 
decisions,  as  reference  to  them  would  have  swelled  bis  book  to 
unwieldly  proportions. 
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We  think^  in  fine,  that  this  is  the  fault  of  the  work,  an  attempt  to 
give  an  abstract  of  the  principal  decisions  bearing  upon  contracts, 
and  at  the  same  time  C(  impress  them  within  too  small  a  compass. 
All  cases  are  rigorously  excluded  from  the  text  in  Mr.  Parson's 
work.  He  has  with  much  care  deduced  the  leading  principles  of  the 
law,  and  arranged  them  as  compactly  and  logically  as  he  could,  and 
yet  three  large  volumes  were  required  within  which  to  compress  his 
condensed  arrangement  of  the  subject;  while  Mr.  Hilliard,  though 
citing  and  commenting  upon  cases  in  the  text,  has  only  two  volumes 
of  about  the  same  size. 

We  do  not  think  that  any  thing  is  gained  by  the  novel  way  in 
which  Mr  Hilliard  treats  his  subject,  in  departing  from  the  general 
practice  of  looking  at  rights  through  the  medium  of  remedies,  and 
adopting  the  plan  of  directly  explaining  rights,  and  incidentally  in- 
quiring by  what  remedies  they  may  be  enforced.  Instead  of,  for  in- 
stance, considering  the  subjects  of  the  statute  of  limitations  and  pay- 
ment as  defenses,  he  treats  of  the  one  in  connection  with  the  general 
subject  of  time,  and  the  other  as  a  mode  of  performing  the  contract 
upon  which  an  action  may  be  founded.  He  follows  the  same  con- 
secutive rather  than  artificial  plan,  in  considering  partnership  as  one 
among  joint  contracts,  instead  of  making  it  a  distinct  and  independ- 
ent subject.  We  think  this  arrangement  well  enough,  but  not  supe- 
rior to  the  old  plan. 

The  last  edition  of  Parsons,  on  this  subject,  appeared  in  1866,  and 
the  peculiar  merit  in  Mr.  Hilliards's  treatise,  consists  perhaps  in  the 
&ct  that  it  embodies  an  abstract  of  the  decisions  upon  the  subject 
since  that  time. 


A  Digest  of  the  Reported  English  Cases  RekUvig  to  Patents,  Trade 
Marks  and  Copyrights,  determined  in  the  Horise  of  Lords  and 
the  Courts  of  Uomtnon  Law  and  Equity,  wUh  reference  to  the 
Statutes;  founded  on  the  Analytical  Digest  by  Harrison,  and 
adanted  to  the  Present  Practice  of  the  Law.  By  R.  A.  Fisher, 
of  the  Middle  Temple.  Edited  and  brought  down  to  the  present 
time,  with  index,  table  of  cases,  etc.,  by  Henry  Hooper.  Pub- 
lished by  Robert  Clark  &  Co.,  Cincinnati,  Ohio.  8  vo.  Price, 
14  00. 

This  work  contains  a  digest  of  the  existing  law,  equity,  and  prac- 
tice relating  to  patents,  trade  marks  and  copyrights,  as  determined  in 
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the  English  Courts  of  Common  Law  and  Equity,  including  the 
House  of  Lords.  To  the  Analytical  Digest  of  Harrison  and 
the  later  Digest  of  R.  A.  Fisher,  have  been  added  all  the  con- 
temporaneous reports  of  English  cases  upon  the  above  branches  of 
the  law,  down  to  the  present  year. 

In  his  preface  to  the  American  edition,  the  editor  states  that  the 
English  statutes  upon  the  subjects,  when  short  and  comprehensive  in 
their  terras,  have  been  introduced  in  the  language  of  the  legislature; 
overruled  cases  have  been  omitted,  as  well  as  obsolete  law.  In  short, 
it  is  believed  that  all  rulings  and  decisions,  from  the  earliest  period 
to  the  present  time,  upon  patents,  trade  marks  and  copyrights,  are 
here  collated  and  presented  for  the  use  of  the  profession. 


Th£  Cincinnati  Superior  Court  Reporter,  Vol.  2,  No.  1.     Published 
by  Robert  Clarke  &  Co.,  Cincinnati. 

In  the  prospectus  of  this  volume  of  the  above  work,  the  publish- 
ers state  that  a  careful  selection  of  cases  will  be  made,  more  especi- 
ally those  relating  to  the  various  branches  of  mercantile  law, 
insurance,  corporations,  contracts,  etc.;  and,  as  a  new  feature,  which 
they  think  will  prove  valuable  to  the  profession;  concise  reports  will 
be  given  of  all  important  questions  of  practice  which  may  arise  and 
be  determined  in  this  court,  either  in  special  or  general  term.  The 
volume  will  consist  of  twelve  numbers  of  forty-eight  pages  each,  and 
an  extra  one  containing  title  page,  table  of  cases^  and  index,  making 
in  all  a  volume  of  over  600  pages. 

Subscription  price,  $5  00  per  annum. 


Reports  of  Cases  Decided  in  the  Circuit  and  District  Courts  of  tJie 
United  States  vnthin  the  SoxUhern  DistHct  of  Ohio.  By  Lewis 
H.  Bond.     Vol.  1.     Robert  Clark  &  Co.,  Cincinnati,  Ohio. 

This  volume  contains  a  selected  portion  of  the  numerous  cases  that 
were  brought  before  Judge  Humphrey  H.  Leavitt,  of  the  United 
States  Circuit  Court  for  the  Southern  District  of  Ohio,  between  the 
years  1855  and  1871,  when  he  retired  from  the  bench,  after  his  long 
judicial  service.  The  Reporter  has  selected  •  only  those  cases  that 
would  prove  of  general  interest  to  the  profession.     For  instaoce^  he 
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has  pnrposely  omitted  those  arising  under  the  fiigitive  slave  act. 
The  abolishment  of  slavery,  and  the  certainty  that  it  could  never 
again  have  an  existence  in  this  country,  rendered  the  report  of  such 
cases  altogether  superfluous.  And  for  a  reason  kindred  to  this,  the 
numerous  exciting  cases  growing  out  of  and  connected  with  the  late 
civil  war,  with  one  or  two  exceptions,  do  not  appear.  The  work 
especially  commends  itself  to  those  attorneys  whose  practice  chiefly 
lies  in  the  Federal  Courts. 


A  CompiUUion  of  the  the  Statute  Laws  of  TennesaeCy  of  a  Oenerai  and 
PennaneHt  NcUure,  Compiled  on  the  Basis  of  the  Code  of  2'ennessee, 
with  Notes  and  Referencts,  to  include  the  Acts  of  1870-71,  By  Sey- 
mour D.  Thompson  and  Thomas  M.  Steoer,  Saint  Louis:  W. 
J.  Gilbert,  1871,     In  three  volumes. 

The  first  volume  of  this  work  was  issued  in  October  last.  It  was 
advertised  to  appear  in  two  volumes,  but  the  great  length  to  which 
it  has  been  extended  by  the  index,  and  the  editor's  notes — ^in  all 
to  about  2,300  pages,  has  induced  the  publisher  to  bind  it  in  three 
volumes  instead  of  two.  We  have  been  favored  with  the  first  vol- 
ume, and  with  sheets  of  the  entire  work,  icluding  the  index. 

The  progress  of  this  work  has  been  watched  by  the  profession  in 
Tennessee  with  considerable  solicitude.  This  solicitude  has  arisen 
not  only  from  the  great  importance  of  such  a  work  to  the  profession 
and  public  in  Tennessee,  but  from  the  fact  that  the  young  gentlemen 
who  have  had  it  in  hand  did  not  bring  to  the  task  that  enlarged 
professional  experience  which  such  an  undertaking  is  supposed  to 
require.  We  have  not,  however,  on  this  account,  beeen  disposed  to 
prejudge  their  effort  unfavorably.  We  do  not  forget  that  some  of 
the  greatest  works  which  adorn  the  profession  of  the  law  have  been 
written  by  young  men.  Blackstone's  Commentaries  were  the  lec- 
tures of  a  brifleess  barrister.  His  subsequent  reports — ^the  work  of 
the  matured  Judge — have  never  been  held  in  any  high  esteem.  The 
author  of  Smith's  Leading  Cases,  died  at  a  very  early  age;  and  the 
treatise  of  Sir  William  Jones  on  the  law  of  Bailments,  a  work  which 
has  never,  perhaps,  been  mentioned  except  in  praise,  was  not  only 
written  by  him  when  he  was  a  young  man,  but  when  he  was  com- 
paratively a  beginner  in  the  law.  It  is  not  unlikely  that  the  editors 
of  the  work  before  us  may  have  felt  that  they  could  only  compensate 
for  the  lack  of  years  and  experience  by  increased  assiduity  and  dili- 
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gence;  and  that,  in  the  absence  of  a  professional  reputation  to  fortify 
their  work  in  the  public  estimation,  it  could  only  succeed  upon  clear 
merit,  establislied  by  the  tests  of  time  and  use. 

From  such  an  examination,  as  a  reviewer  is  expected  to  make,  the 
-work  appears  to  be  the  result  of  much  industry  and  research.  It  id 
built  upon  the  ba«is,  or  skeleton,  so  to  speak,  of  the  Code  of  1858, 
preserving  without  alteration,  the  sectional  numbers,  and  analytical 
arrangement  of  that  edition.  Into  these  are  dove-tailed  the  laws 
passed  since  the  Code,  under  their  proper  titles*  The  editors  have 
labored  to' trace  the  various  sections  of  the  Code  to  the  original  acts 
of  assembly  from  which  they  were  compiled,  or  to  the  statute  books 
of  other  States,  from  which  they  appear  to  have  been  drawn  by  the 
revisers  of  the  Code,  and  seem  to  have  succeeded  in  most  instances. 
By  this  means,  the  decisions  of  the  Supreme  Court  of  Tennessee,  eon- 
strueing  the  laws  from  which  the  Code  was  compiled,  are  seen  to  be 
applicable  in  most  cases  to  the  Code  itself;  and  it  is  also  seen  that 
the  Code  of  1858  was  not,  as  some  have  supposed,  a  departure  from, 
or  innovation  upon  the  old  system;  but  simply  a  step  or  resting 
place  in  our  judicial  growth.  This  plan,  together  with  the  plan  of 
following  each  section  with  an  abstract  of  the  decisions  of  the  Su- 
preme Court  of  Tennessee,  construing  the  original  act  from  which 
it  was  compiled,  and  construing  the  statute  as  it  stands  in  the  Code, 
has  the  happy  eflFect  of  showing  the  connection  between  the  old  de- 
cisions and  the  new,  and  showing  how  far,  if  at  all,  the  old  law  has 
been  modified  by  the  change  of  phraseology  in  which  is  expressed 
the  Code.  We  notice  also,  in  many  cases  where  a  statute  appears  to 
have  changed  a  previously  existing  rule  of  law,  that  the  cases  constru- 
ing or  enunciating  the  old  law,  are  first  collated,  and  then  followed 
by  the  decisions  under  the  statute.  The  laws  are  thus  presented  in 
the  language  of  the  Legislature,  and  labelled  with  the  insignia  of 
their  age  and  origin,  and  their  meaning  explained  in  the  language  of 
the  Court  of  last  resort  of  Tennessee.  The  importance  of  tracing  to 
their  origin  those  sections  of  the  Code  which  have  never,  either 
before  or  sinc^  the  Code,  received  judicial  exposition,  may  not  at 
first  be  apparent;  but  if  the  Legislature  were  asked  to  repeal  or 
change  any  particular  provision  of  the  Code,  it  might  be  important 
to  be  able  to  see  at  a  glance  how  long  it  has  been  a  rule  of  property 
or  procedure  in  this  State;  or  whether  it  originated  with  our  Legisla- 
ture, or  came  down  to  us  from  the  parent  State  of  North  Carolina, 
or  was  borrowed  by  the  revisers  of  the  Code  of  1858  from  the  statute 
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books  of  some  other  State.  For,  turning  over  these  pages,  we  see 
that  many  of  the  sections  of  the  Code  have  not  only  been  rules  of 
law  to  ourselves  and  our  ancestors  since  Tennessee  has  been  a  State, 
but  since  North  Carolina  became  a  Colony.  Thus,  it  is  seen  that 
the  last  clause  of  §  2281  of  the  Code — a  statute  of  limitation  which 
bars  all  suits  against  executors  and  administrators,  after  the  lapse  of 
seven  years,  without  excepting  persons  under  disability — has  come 
down  to  us  from  the  first  Legislature  of  the  parent  Colony,  w'hich 
was  held  in  the  year  1715,  at  the  house  of  Captain  Richard  Sander- 
son, at  Little  River,  North  Carolina ;  and  to  this  Legislature  we  are 
indebted  for  several  other  laws  retained  in  the  Code.  So,  running 
through  our  statutes  of  limitation ;  of  descent  and  distribution;  those 
relating  to  wills  and  the  settlement  of  the  estates  of  decedents;  those 
relating  to  the  relations  of  husband  and  wife,  parent  and  child, 
guardian  and  ward,  master  and  apprentice,  and  many  others,  we  are 
carried  back  to  the  old  Colonial  Legislatures.  So  we  see  that  several 
provisions  relating  to  procedure  at  law,  stand  as  they  stood  in  the 
old  practice  act  of  1794;  and  many  of  the  provisions  relating  to 
chancery  practice  have  come  down  to  us  from  the  chancery  act  of 
1801.  On  the  other  hand,  this  edition  of  our  Code  is  everywhere 
made  to  exhibit  the  changeful  spirit  of  later  years.  Thus,  the  lead- 
ing provisions  of  the  chapter  on  the  amendment  of  actions  were 
given  us  by  the  prolific  Legislature  of  1851-2,  which  passed  what 
Judge  McKinney  termed  "a  very  strong  and  universal  statute  of 
jeofails" — so  strong  and  imperative,  indeed,  that  our  courts  hardly 
know  where  and  when  to  stop  in  the  granting  of  amendments  in 
civil  proceedings.  The  same  Legislature  reformed  our  chancery 
practice,  and  our  statutory  action  of  ejectments,  as  well  as  our  acts 
relating  to  the  administration  of  insolvent  estates;  and  inaugurated 
that  system  of  internal  improvements  which  has  covered  our  State 
with  a  net-work  of  railroads,  and  saddled  us  with  an  enormous  debt. 
It  also  appears  that,  for  many  new  provisions,  we  are  indebted  to 
the  Codes  of  Alabama  and  Iowa.  Thus,  our  forms  of  pleading, 
(which  certainly  do  not  lack  the  merit  of  brevity,)  and  many  of  our 
criminal  statutes  are  credited  to  the  Alabama  Code  of  1852;  while  a 
few  scattering  provisions  appear  to  have  been  drawn  from  the  Iowa 

Revision  of  1851,  and  a  still  less  number  from  the  Revised  statutes 
of  New  York. 

The  general  laws  passed  since  the  Code,  are  followed  with  cita- 
tions, showing  the  volume  of  session  acts  from  which  they  are  com- 
piled, and  exhibiting  in  each  instance  their  original  chapter  and 
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section,  and  the  date  at  which  they  took  effect.  Some  of  these  acts, 
though  of  recent  date,  are  by  no  means  new.  Thus,  the  Act  of  1870, 
against  carrying  concealed  weapons,  is  but  a  re-enactment  of  the  old 
law  with  greater  stringency.  So,  the  "sedition  law,"  §  47,  66a,  an 
Act  which  might,  perhaps,  be  spared  from  our  statute  books  without 
public  detriment,  though  it  stands  as  the  Act  of  1865,  ch.  15,  §  1,  is 
i-eally  the  Act  of  1715,  ch.  31,  §  1,  in  a  modified  form — an  act  pass- 
ed •*' by  his  Excellency,  the  Palatine,  and  the  rest  of  the  true  and 
absol'Ute  Lords  Proprietors  of  the  Province  of  Carolina,  by  and  with 
the  advice  and  consent  of  the  members  of  the  General  Assembly  met 
at  Little  River,"  at  the  aforesaid  house  of  Capt.  Richard  Sanderson. 
So,  the  Act  of  1868-9,  ch.  14,  §  1,  relating  to  private  ways,  which  ap- 
pears in  this  compilation  as  §  119,  Za,  is  really  the  Act  of  1811,  ch. 
^^i  %^r  '^^  ^^^  which  was  declared  unconstitutional  by  a  majority 
<of  the  Supreme  Court,  in  Clach  vs.  WhUcy  2  Swan,  640,  547. 

The  notes  in  the  part  relating  to  crimes,  criminal  procedure  aad 
habeas  corpus^  are  credited  to  L.  B.  Horrigan,  Esq.,  of  the  Memphis 
Bar,  and  appear  to  be  the  work  of  a  hand  familiar  with  that  branch 
of  the  law.  He  has  illustrated  the  text  with  numerous  citations  of 
the  decisions  of  the  Supreme  Court  of  Tennessee,  as  well  as  other 
authorities,  English  and  American.  The  editors,  in  their  preiace  to 
the  second  and  third  volumes,  also  acknowledge  the  assistance  of 
Chancellor  East  in  compiling  the  notes  on  Chancery  Practice.  The 
third  volume  is  supplemented  with  an  elaborate  index,  comprising 
234  pages  of  matter  closely  set  in  double  columns,  and  abounding  in 
numerous  titles  and  cross-references.  This  part  of  the  work  is  cred- 
ited to  James  H.  Purdy,  Esq.,  formerly  of  the  Memphis  Bar.  If  its 
titles  shall  prove  as  thorough  and  accurate  as  they  are  numerous,  this 
index  will  not  only  be  a  credit  to  its  compiler,  but  will  supply  a 
disideratum  in  which  the  old  Code  was  sadly  deficient. 

The  editors  also  state,  that,  in  pursuance  of  the  original  plan  of  the 
work,  it  is  brought  down  no  further  than  to  include  the  acts  of 
1870-71.  The  great  length  of  time  employed  in  its  compilation, 
and  the  fact  that  it  was  set  up  and  stereotyped  piece  by  piece,  has 
rendered  this  course  necessary.  Otherwise,  some  of  the  acts  passed 
since  1871  would  appear  in  the  portions  last  completed,  while  others 
would  be  omitted  from  their  appropriate  place  in  the  earlier  titles, 
thus  producing  confusion.  The  acts  passed  since  1871  are  promised 
as  a  supplement,  or  on  printed  slips,  so  as  to  be  pasted  into  the  work 
in  their  appropriate  places* 
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A  work  of  this  character  can  not  be  thoroughly  criticised  until  it 
shall  have  been  for  some  time  in  use.  If  this  work  shall  prove  to 
be  an  accurate  reprint  of  all  the  general  statutes;  if  the  notes  of  ju- 
dicial decisions  shall  be  found  as  accurate  and  discriminating  as  they 
are  numerous  and  well  arranged ;  if  no  important  general  statute 
shall  be  found  to  be  omitted,  and  if  the  index  shall  be  found  after 
use,  to  be  as  thorough  and  exhaustive  as  it  appears  to  be,  we  shall  be 
disappointed  if  it  does  not  take  rank  with  Paschal's  Texas  Code, 
which  has  been  so  generally  commended ;  although  we  shall  not  ex- 
pect it  to  go  through  the  numerous  editions  which  have  been  the 
good  fortune  of  a  smaller  work  of  this  character: — Vorhies'  Annota- 
ted New  York  Code  of  Procedure, 


Shankland's  Supplement 

We  have  received  from  the  Publishers,  Messrs.  Paul  &  Tavel,  of 
Nashville,  a  copy  of  the  second  edition  of  the  Statutes  since  1858, 
more  commonly  known  as  the  "Supplement  to  the  Code,''  by  J.  H. 
Shankland,  Esq.  This  work  has  already  attained  a  circulation  too 
extensive  to  require  a  critical  notice  at  our  hands.  It  may,  however, 
be  well  to  remark  that  the  present  edition  is  a  decided  improvement 
upon  the  former  one  in  respect  to  size  and  general  appearance.  The 
utility  of  the  volume  is  also  greatly  enhanced  by  the  addition  of  an 
Abstract  of  the  Laws  passed  by  the  Thirty-Seventh  General  Assem- 
bly, 1871,  thus  presenting  the  body  of  the  public  law  supplemental 
to  the  Code  in  a  complete  form  down  to  the  month  of  March,  1872. 

Mr.  Shankland's  work  has  been  a  well  directed  effort  to  supply  a 
public  exigency.  It  appeared  at  a  time  when  great  confusion  and 
obscurity  clouded  the  statutes  in  consequence  of  voluminous  political 
legislation,  countless  repeals,  and  a  rapid  succession  of  important 
changes.  Such  a  period  of  chaos  in  the  civil  government  of  Tennes- 
see, we  may  now  turn  back  to  only  with  feelings  of  mingled  curiosity 
and  regret.  Its  parallel  can  scarcely  occur  again.  But  at  last,  we 
feel  assured,  order  and  harmony  are  evolving  gradually  from  former 
tumult  and  discord.  Among  the  instruments  exerted  to  the  accom- 
plishment of  this  desired  result,  no  one  can  fail  to  recognize  the  no 
small  usefulness  of  the  compilation  of  statutes  which  forms  the  sub- 
ject of  this  notice. 

In  conclusion,  we  express  the  hope  that  the  continued  career  of  the 
Supplement  may  be  no  less  successful  than  it  has  been  heretofore. 
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A  Treatise  upon  the  Law  applicable  to  Negligence.  By  Thomas 
Saunders,  of  the  Middle  Temple.  With  Notes  of  American 
Cases,  bv  Henry  Hooper. 

This  volume,  containing  nearly  two  hundred  and  fifty  pages,  is 
printed  at  Cincinnati  by  Robert  Clarke  &  Co.,  in  handsome  style. 

We  consider  the  work  one  of  great  merit,  and  prophesy  for  it, 
what  it  certainly  deserves,  a  place  among  the  standard  law  books  of 
England  and  America.  The  author  has  succeeded  signally,  in  view 
of  the  vast  increase  which  of  late  years  has  taken  place  in  the  num- 
ber of  actions  brought  in  our  courts  for  compensation  for  injuries  oc- 
casioned by  negligence,  and  the  somewhat  obscure  state  of  the  law  in 
many  particulars  applicable  to  this  description  of  litigation,  in  sup- 
plying in  a  compendious  and  convenient  sha^je,  a  volume  by  which  a 
ready  reference  may  be  obtained  to  the  authorities  upon  the  subject. 

AVe  regret  that  our  want  of  space  prevents  us  from  reviewing  the 
work  at  length.  Its  style  and  plan  are  most  admirable,  and  the  sub- 
ject is  treated  in  its  various  divisions,  in  a  masterly  manner. 

In  his  citation  of  cases,  the  author  confines  himself  to  the  leading 
cases,  in  which  he  is  imitated  by  the  American  editor;  a  plan  which 
ought  to  commend  itself  to  the  profession  in  these  days  when  books 
are  crowded  with  multitudes  of  cases  upon  the  points  under  discus- 
sion, which  follow  a  few  clear  leading  decisions  upon  the  same  points. 

We  recommend  the  work  to  the  profession,  with  the  belief  that  its 
readers  will  be  amply  repaid  for  its  perusal  by  its  clear  exposition  of 
the  Law  Applicable  to  Negligence, 


We  omit  in  the  present  number,  the  names  heretofore  published 
in  the  "chart,''  except  so  far  as  changes  have  been  made,  and  new 
and  additional  names  added. 
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Life  Insurance  Decisions. 


Life  iDsurance  has  already  become  a  subject  of  great  interest  to 
the  entire  public,  and  is  destined  to  be  of  more  extended  interest ; 
and  will  soon  become  a  question  for  the  courts  and  legislatures.  It 
presents  questions  of  intricacy  to  the  judicial  mind,  and  of  morals 
to  the  philosophical. 

These  insurances  were  not  found  in  the  commercial  nations  of 
Europe,  except  England  ;  and  if  allowed  in  any  other,  at  this  time, 
certainly  very  few,  for  what  reasons,  however,  does  not  appear,  un- 
less the  reason  given  in  France  is  the  prevailing  one,  viz :  "that  it 
is  indecorous  to  set  a  price  upon  the  life  of  a  man,  and  especially  a 
freeman,  which  is  above  all  price.",  Questions  of  decorum  or  morals 
have  not,  at  any  time,  retarded  these  institutions  either  in  England 
or  the  United  States,  except  to  a  very  limited  degree,  and  go  then 
more  to  their  extension  than  existence.  We  propose  herein  to  notice 
some  of  the  features  of  these  institutions,  not  in  a  moral,  but  a  legal 
view,  their  modus  operandi — together  with  the  decisions  upon  many 
points  involved ;  and  in  order  to  do  this  in  such  manner  as  to  be 
entirely  apprehended  as  well  by  the  unprofessional  as  professional 
reader,  we   propose  to  commence  with  the  "application"  for  a  policy. 

An  application  is  a  written  document,  (usually  printed  and  fur- 
nished by  the  company,)  to  be  signed  by  the  applicant  for  insurance, 
and  which  enters  into  and  becomes  a  part  of  the  contract,  and  for  that 
reason  assumes  unusual  importance.  In  this  application  the  appli- 
VOI-.  1 — NO.  IV — 1. 
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eaut  is  to  state  his  name  in  full,  his  occupation,  residence,  place  of 
business,  and  age;  besides  these  this  document  contains  many  min- 
ute and  personal  questions,  all  of  which  must  be  answered  in  writing. 
These  questions  as  may  be  imagined,  pertain  to  the  health,  present  and 
past,  of  the  applicant,  and  are  intended  to  give  the  company  such 
information  as  will  enable  them  to  determine  whether  the  risk  is 
such  as  they  will  take.      The  following  s|)ecimens,  taken  from  an 

applicationof  a  popular  company,  will  indicate  the  character  of  the 
whole: 

1.  Has  the  party  now  any  insurance  upon  his  life? 

2.  Place  and  date  of  birth  of  party. 

3.  Present  age  at  nearest  birth-day. 

4.  Is  the  party  married  or  single? 

5.  Has  the  party  been  vaccinated,  or  had  the  Small-pox,  or  Yel- 

low Fever,  Dropsy,  Paralj;sis,  Consumption,  Spitting  of 
Blood,  Scrofula,  Gout,  Rheumatism,  Fits,  Liver  Complaint, 
been  subject  to  Cough,  Dysi)epsia,  Dysentery,  Bilious 
Colic,  Diarrhea? 

6.  In  what  States,  nations,  etc.,  the  party  has  resided,  and  what 

was  the  effect  of  such  residence  upon  the  party's  health? 

7.  Name  and  residence  of  family  physician. 

8.  What  has  been  recent  health  of  party? 

9.  Are  the  habits  of  life^  correct  and  temperate,  and  have  they 

always  been  so  ? 
10.  Are  parents  living,  and  what  are  their  ages  and  health;  if  dead, 
at  what  ages  and  of  what  diseases  did  they  die  ? 

These  questions  are  varied  in  the  applications  of  different  compa- 
nies, and  generally  extend  along  the  line  of  ancestry  (both  paternal 
and  maternal)  for  several  generations,  and  sometimes  extend  to  col- 
laterals, as  brothers  and  sisters ;  also  to  serious  personal  injuries  and 
accidents. 

If  the  insurance  is  made  for  the  benefit  of  another  than  the  life 
insured,  the  fact  is  to  be  stated,  and  the  relationship  of  such  persons. 

Accompanying  these  questions  and  answers,  are  not  unfrequently 
another  test  for  the  family  physician. 

All  these  questions  and  answers  are  concluded  with  a  general  dec- 
laration, to  the  effect  that  the  questions  and  answers  "shall  form  the 
basis  of  the  contract,^*  and  also,  that  "any  untrue  or  fraudulent  an- 
swers, any  suppression  of  fiicts  in  regard  to  the  health  (or  in  regard 
to  any  pecuniary  interest  which  the  insurer  may  have  in  the  life)  of 
the  party  insured;  auy  neglect  to  pay  the  premium  on  or  before  the 
day  it  becomes  due, — will  render  the  policy  null  and  void,  and  for- 
feit all  payments  thereon;  that  the  policy  applied  for  shall  not  be 
binding  upon  the  company  until  the  amount  of  all  premiums  due, 
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or  overdue,  shall  be  received,  and  during  the  lifetime  of  the  party 
insured. 

The  representations  made  by  the  insured,  in  answer  to  these  ques- 
tions, have  generally  been  considered  as  warranties,  that  is,  that  the 
fact  is  as  stated,  and  if  not  so,  the  policy  may  be  avoided.  If  a  party 
in  answer  to  the  question.  Have  you  had  fits,  should  answer  "2s  o," 
this  is  a  warranty  that  the  party  had  never  had  that  disease.  If,  on 
the  other  hand,  the  answer  should  be,  "Not  that  I  know  of,"  "Not, 
to  the  best  of  my  belief,  or  knowledge,"  these  would  limit  the  war- 
ranty to  the  belief  or  knowledge.  Parsons,  in  the  II.  Volume  of 
his  Work  on  Contracts,  at  page  465,  suggests  that  it  is  bettor  for 
the  insured  always  to  put  his  answers  in  these  forms  rather  than  posi- 
tively. Courts  construe  these  questions  and  answers  liberally  in  favor 
of  the  answerer,  generally,  unless  there  be  proof  of  fraud.  {TL, 
same  page.)  In  these,  as  in  all  transactions,  good  faith  goies  a  long 
way  in  sustaining  the  policy,  and  its  absence  is  an  element  of  great 
power  to  the  company — when  sued. 

These  questions  thus  framed  and  put  by  the  company,  are  of  great 
variety,  and  embrace  all  probabilities  which  could  effect  the  risk, 
some  very  remotely;  and  are  made,  frequently,  the  basis  of  other 
questions  verbally  put  and  verbally  answered.  The  answers  are 
called  warranties,  more  by  custom  and  accommodation  than  legal 
definition.  If  the  question  and  answer  are  material^  then  the 
answer  is  properly  called  a  warranty.  What  we  mean  by  a  material 
question  may  be  thus  illustrated :  If  the  applicant  was  asked,  * 'Have 
yoa  ever  had  fits?"  and  the  answer  should  be  "No,"  suppose  the 
company  on  the  trial  was  to  prove  that  in  teething  during  infancy 
the  insured  did  have  fits,  a\nd  thereby  seek  to  avoid  the  policy,  we 
doubt  not  the  courts  would  hold  such  an  answer  not  falsified  by  the 
facts.  But,  on  the  other  hand,  it  has  been  held  that  when  the  policy, 
or  the  application,  contains  the  clause  quoted  above,  to  the  effect  that 
if  the  answers  are  untrue  in  any  particular,  the  policy  shall  be  void, 
that  this  gives  to  the  statements  the  full  force  of  warranties,  and 
the  policy  will  thereby  be  avoided,  whether  the  answers  are  material 
or  immaterial :  Miles  vs.  Conn.  Ins,  Co,,  3  Gray,  580 ;  Cazenore  vs. 
British  Association  Co.,  6  C.  &  B.,  437.  It  may  well  be  doubttd 
whether  these  decisions  can  be  regarded  as  safe  precedents. 

In  the  case  of  Wise  vs.  Mat.  Benefit  Life  Ins.  Co.,  34  Mainland, 
582,  the  plaintiff  had  been  asked,  "Has  the  party  had  any  sickness 
in  the  last  ten   years,  and  if  so  what?"   to  this,  answer   was  made 

Pneumonia  in  1862."     On  the  trial  proof  was  made  that  the  in- 


up 
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sured,  in  1860  (within  ten  years,)  had  a  slight  attack  of  Chronic 
Pharyngitis.  He  was  also  asked,  *'  Has  any  company  declined  to 
insure  the  party/'  The  answer  was,  "  No."  The  proof  showed 
that  he  had  been  examined  foi*  insurance  and  the  physician  had  oerti- 
fied  to  his  good  health,  but  '^that  his  weight  was  below  the  standard  of 
the  company;"  that  his  application  had  been  forwarded  by  a  home  agent 
to  the  company  without  his  knowledge,  but  had  been  withdrawn,  but 
not  by  him.  This  question  was  also  put  "Has  the  party  been  or  is 
he  now  employed  in  any  military  or  naval  service?"  Answer  "No." 
There  was  some  evidence  that  Wise  had  been  a  chaplain  in  the  Con- 
federate army.  This  was  very  indefinite.  The  policy  issued  con- 
tained a  clause  to  theeflFect  that  the  answers  are  the  basis  of  the  con- 
tract, and  if  the  same  are  in  any  respect  untrue  the  policy  should  be 
annulled. 

Whether  the  answers  were  warranties  or  representations  does  not 
seem  to  be  much  discussed ;  the  court  seems  to  treat  them  as  rather 
technical,  but  indicates  that  the  whole  instrument  is  to  be  construed 
with  reference  to  the  subject  matter.  The  learned  reader  is  referred 
to  the  case  of  Anderson  vs.  Fitzgerald,  4  House  of  Lords,  Cas.,  484, 
for  the  present  English  view  of  the  subject;  and  to  the  case  of  Camp- 
bell vs.  New  England  MvJt.  Life  Lis.  Co.,  98  Ma.ss.,  381,  for  a  very 
full  and  learned  exposition  of  the  American  view. 

There  seems  to  be  no  doubt  that  fraudulent  representations, 
though  in  fact  not  material,  yet  material  in  the  judgment  of  the  in- 
surer and  which  induce  him  to  take  the  risk,  will  avoid  the  policy: 
20  N.  Y.,  (6  Smith,)  32. 

Questions  of  distinction  between  warranties  and  representations! 
between  material  and  immaterial  answers,  are  so  numerous,  involv- 
.ing  such  nice  discriminations,  that  it  would  extend  this  article  to  an 
unwarrantable  extent  to  even  point  them  out,  and  we  shall  conclude 
this  branch  of  the  subject  by  recommending  to  all  persons  desiring 
insurance  to  answer  all  the  questions  propounded,  truthfully,  upon 
belief  and  best  knowledge. 

The  next  question  which  naturally  arises  is,  what  is  an  insurable 
interest  ? 

A  man  may  insure  his  own  life,  for  the  benefit  of  his  own  estate, 
for  the  benefit  of  his  wife,  or  his  children,  or  for  the  benefit  of  a 
third  person  ;  for  his  creditor,  for  his  creditor  in  part,  balance  to  go 
elsewhere;  may  dispose  of  the  policy  by  his  will,  or  assign  the  same, 
and  the  assignee  recover  without  regard  to  the  consideration  he  paid 
for  the  same.    A  wife  may  take  out  a  policy  on  the  life  of  her  has- 
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band;  a  creditor  upon  the  life  of  his  debtor;  a  father  upon  the  Ufa 
of  his  infant  son,  or  the  latter  upon  the  life  of  the  former.  Courts 
have  given  such  liberal  construction  to  the  rule  requiring  an  interest, 
that  it  may  be  now  said  that  wherever  there  is  now  a  dependcQce  of 
one  person  upon  another  the  person  so  dependent  has  an  insurable  in- 
terest on  the  life  of  the  other. 

The  following  cases  will  indicate  the  limitations  upon  which  the 
soundness  of  the  foregoing  general  proposition  depends,  and  the  rea- 
sons that  have  influenced  the  courts. 

One  of  the  earliest  cases  in  the  United  States,  was  that  of  Nancy, 
Lord  vs.  Wm.  Dak,  12  Mass.,  115.  The  facts  may  be  briefly  stated; 
viz :  Jabez  Lord,  aged  thirty-three  years,  was  about  to  sail  on  a  voy- 
age, his  sister,  the  plaintiff,  being  a  person  of  no  property  and  de- 
pendent upon  her  brother  for  support  and  education,  (he  having 
before  that  provided  her  with  clothing  and  education,)  took  out  a 
policy  for  her  own  benefit,  for  the  sura  of  $5000  upon  his  life.  He  was 
allowed  by  the  policy  to  proceed  to  South  America  or  any  other 
place  he  chose,  from  Boston.  Jabez  died  on  the  coast  of  Africa,  dur- 
ing the  term  of  the  insurance,  being  engaged  in  the  slave  trade — 
an  illegal  traffic.     Objections  made  to  plaintiff's  recovery  were : 

1.  That  she  had  no  insurable  interest. 

2.  That  there  was  a  concealment  of  the  intention  of  Jabez  to  sail 

to  the  coast  of  Africa. 

3.  That  the  policy  was  void,  it  being   to  secure  the  life  of  Jabez 

while  in  the  execution  of  an  unlawful  enterprise. 

Parker,  C.  J.,  says  in  substance:  '^But  it  is  said  the  interest  must 
be  a  pecuniary — ^a  legal  interest— to  make  the  insurance  valid — one 
that  can  be  noticed  and  protected  by  the  law — such  an  interest  as  the 
creditor  has  in  the  life  of  his  debtor,  a  child  in  that  of  a  parent." 
Having  thus  clearly  stated  the  exact  question,  he  rules  against  it. 

On  the  third  proposition  he  states:  ^^We  do  not  think  it  can  pre- 
vail to  the  prejudice  of  the  plaintiff,  who  did  not  participate  in  the 
illegal  employment;  and,  indeed,  does  not  appear  to  have  known 
of  it." 

This  case  on  the  first  point  is  well  sustained  by  the  Court  of  Ap- 
peals of  New  York,  in  a  case  reported  in  2  (E.  D.)  Smith,  263,  and 
also  the  following  cases :  Loomia  vs.  Eagk  Life  and  Health  Ins.  Co., 
6  Gray,  396;  Mitchell  vs.  Union  Ins,  Co.,  45  Maine,  104;  and  the 
cases  cited  in  this  opinion.  The  Supreme  Court  of  New  Jersey,  in 
Trenton  Mut.  Life  Ins.  Co.  vs.  Johnson,  4  Zabriskie,  576,  goes  a  step 
farther  and  declares,  ^'It  is  not  necessary  for  the  plaintiff  to  prove 
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an  insurable  interest  in  the  life  insured,  but  if  any  interest  were  nec- 
essary it  need  not  be  such  as  to  constitute  any  direct  claim  upon  the 
insured;  it  is  sufficient  if  any  indirect  advantage  may  result."  In 
this  case  the  policy  was  taken  out  by  the  plaintiff  Johnson,  and  the 
life  insured  (Middlesworth)  jointly,  for  the  sum  of  $1000,  for  the 
use,  benefit  and  account  of  Johnson,  to  the  amount  of  five  hundred 
dollars,  and  the  declaration  alledged  that  Johnson  had  a  large  inter* 
est  in  the  life  of  M.,  to  the  amount  of  five  hundred  dollars.  This 
interest  was  averred  to  arise  as  follows:  Johnson  and  the  life  insurdi, 
with  other  persons,  had  entered  into  an  association,  called  the  New 
Brunswick  and  California  Mining  and  Trading  Company,  the  capi- 
tal stock  of  which  consisted  of  forty-five  shares  of  six  hundred  dollars 
each.  Each  shareholder  was  an  active  member  and  was  required  by 
the  articles  to  proceed  to  the  mines  or  furnish  a  substitute.  The 
plaintiff  owned  one  share,  for  which  he  had  advanced  six  hundred 
dollars,  and  procured  the  life  insured  to  go  out  as  his  substitute, 
which  he  did,  and  received  the  plaintiff's  share  of  the  profits,  dyiug 
before  he  paid  them  over.  The  following  defenses  were  insisted 
upon : 

1.  That  the  contract  of  insurance  was  one  of  security  or  indem- 
nity, and  that  the  plaintiff  below  failed  to  show  an  interest  in  the 
life  insured  to  the  extent  of  five  hundred  dollars.  In  support  of  this 
the  case  of  Oodsall  vs.  Balden,  9  East,  72,  was  referred  to,  (which 
case  has  since  been  overruled  by  Dally  vs.  India  and  lAjty  15  Conn., 
B.,  365.) 

The  court  replies,  that  the  case  of  GodshaM  vs.  Balden  went  off 
on  the  statute  of  4  Geo.,  11,  s.  .48,  which  enacts  that  "no  insurance 
shall  be  made  on  the  life  of  any  person  wherein  the  person  for 
whose  benefit  such  policy  shall  be  made  shall  have  no  interest,  and 
that  in  all  cases  where  the  insured  hath  an  interest  in  the  life  in- 
sured, no  greater  sum  shall  be  recovered  or  received  for  the  insurer 
than  the  amount  or  value  of  the  interest  of  the  insured  in  such  life." 
This  statute  not  extending  into  Ireland,  the  courts  of  that  countn* 
had  recently  held  that  at  the  common  law  policies  of  insurance  are 
valid  without  any  interest,  citing  Fergrisonys,  Lomax,  2  Dru.  &  War., 
120;  Brit.  Ins.  Co.  vs.  Magee  Cook  &  Co.  et  al,,  182;  ScoU  vs. 
Noose,  Long  &  Tovm,  Ire.,  R.,  54 ;  Shannon  vs.  Nugent,  1  Hayes, 
(Iro.,  11.,)  536,  that  no  such  statute  existed  in  New  Jersey;  that 
until  the  State  should  pass  a  statute  against  wager  policies,  a  contract 
for  such  a  policy  could  be  good,  citing  Crawford  vs.  Huider,  8 
Tenn.,  13;  Buchanan   vs.  Ocean  Ins.  Co.,  6  Cowan,  318;  Earl  of 


1. 


Life  Insurance  Dedsiona.  601 


Chesterfield  vs.  Jamson,  1  Atk.,  346 ;  2  Ves,.  25 ;  3Iarch  vs.  Piget,  5 
Bun.,  2803;  19  Ves.,  628;  2  Sim.,  7;  Warier  vs.  llorris,  1  Moo. 
cSc  R.,66 — the  latter  case  showing  that  the  English  statute  is  disre- 
garded by  the  companies,  and  that  they  now  pay  without  inquiring 
as  to  the  interest :  Banger  23.  So  we  may  now  regard  it  as  settled, 
that  the  interest  need  not  be  a  direct  pecuniary  interest,  such  as  the 
law  would  infer  from  the  relation  of  debtor  and  creditor  or  a  pecuni- 
ary interest  of  any  character,  but  a  dej^endence,  not  legal,  but  which 
existed  by  relation  and  consent. 

Is  a  life  policy  one  of  indemnity  and  security?  In  the  case  of 
Dolby  vs.  India  &  London  Life  Assurance  Oo,,  15  C  B.,  365,  a  credi- 
tor had  taken  out  a  policy  upon  the  life  of  his  debtor,  and  was  paid 
before  the  death  of  the  debtor,  the  court,  after  holding  that  the 
policy  was  not  one  of  indemnity  and  security,  say  "it  is  a  contract 
to  pay  a  certain  sum  on  the  happening  of  a  certain  event,  and 
being  valid  at  the  time  it  was  entered  into,  the  fact  that  the  relation 
of  creditor  and  debtor  ceased  before  the  death  of  the  latter,  does  not 
invalidate  it.  The  premium  paid  by  the  creditors  is  the  equiva- 
lent for  the  risk  taken,  and  the  company's  rates  are  not  increased  or 
diminished  by  the  facts,  and  bear  no  relation  to  the  interest. 

The  case  of  King  vs.  Mutual  Ins.  Cb.,  7  Gushing,  1,  presents  the 
same  question.  A  mortgagee  of  real  estate  had  taken  a  policy  on  the 
life  of  the  mortgagor.  On  the  death  of  the  latter,  the  company 
insisted  that,  as  the  proceeds  of  the  policy  would  go  to  pay  the  mort- 
gage debt,  in  whole  or  in  part,  and  to  that  extent  extinguish  it, 
therefore  the  company  would  be  equitably  entitled  to  an  assign- 
ment of  a  proportionate  part  of  the  mortgage  debt.  The  court  held 
that  such  separate  insurance  was  a  distinct  collateral  contract,  which 
the  assured  had  the  right  to  make  for  his  own  use,  and  that  the  pay- 
ment of  the  loss  did  not  operate  as  a  payment  of  the  mortgage  debt . 

May  a  party  take  an  insurance  upon  his  life  for  the  benefit  of  any 
third  party  ? 

It  has  been  held  that  a  debtor  may  insure  his  life  for  the  benefit 
of  his  creditor,  in  a  sum  exceeding  the  amount  of  the  debt,  the  bal- 
ance to  enure  to  the  benefit  of  his  widow,  26  Penn.,  189.  The  court 
say,  "We  see  no  good  reason  why  a  man,  having  an  insurable  inter- 
est, may  not  insure  it  and  present  the  policy,  as  a  gift,  to  a  friend, 
and  if  so,  why  may  not  the  name  of  the  friend  be  inserted  ?  "  So,  it 
has  been  held  that  an  action  may  be  maintained  on  a  policy  of  life 
insurance,  taken  out  by  a  man  upon  his  own  life,  without  proving  an 
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insurable  interest  therein  in  the  person  for  whose  benefit  it  purports 
to  be  made. 

In  the  case  of  an  insurance  for  the  benefit  of  another,  it  shoiJd  be 
made  to  appear  that  the  transaction  was  bona  fide,  and  not  a  mere 
loan  of  a  name  for  gaming  purposes.  Good  faith  is  of  the  utmost 
consequence  in  such  a  transaction. 

What  may  a  life-insured  do  with  his  policy? 

A  policy  of  insurance  is  a  chose  in  action  :  1  Sneed,  444,  and  as  such 
may  be  assigned:  3  Sneed,  565 ;  2  Parsons  on  Contracts,  481.  It  may 
be  agreed  to  be  assignable,  or  assignable  on  condition,  such  as  notice 
to  the  company;  these  latter  are  construed  more  strictly  against  the 
company.  Some  policies  are  made  to  be  assigned — Id.  This  mat- 
ter is,  however,  usually  determined  by  the  terms  of  the  policy.  A 
policy  of  insurance  may  be  the  subject  of  a  donatio  mortis  cau«a,  1 
Best.  &  S.,  109,  Queen's  Bench. 

A  husband  assigned  a  policy  made  payable  to  himself,  to  his  credi- 
tor as  collateral  security  for  a  debt;  the  creditor  paid  the  premium 
after  the  assignment ;  upon  the  death  of  the  husband  the  widow  and 
children  filed  their  bill  claiming  the  whole  amount.  This  claim  was 
rested  upon  a  statute  of  Tennessee,  passed  in  1846,  to  the  effect  that 
any  insurance  effected  by  the  husband  upon  his  life,  ^'the  same  shall 
in  all  cases  enure  to  the  benefit  of  the  widow  and  heirs,  on  the  pres- 
ent rates  of  distribution,  without  being  in  any  manner  subject  to  the 
debts  of  said  husband."  Held^  1st.  Said  act  did  not  deprive  the  hus- 
band of  the  power  to  assign  or  otherwise  dispose  of  said  policy  dur- 
ing his  lifetime.  2,  That  the  proceeds  belonged  to  the  creditor  to 
the  amount  of  his  debt  and  payments  of  premiums  and  interest,  but 
that  the  surplus  belonged  to  the  widow  and  heirs. 

If  a  husband  has  taken  out  an  insurance  upon  his  life  for  the  ben- 
efit of  his  wife  or  his  legal  representatives,  and  had  paid  the  pre- 
mium himself,  held  that  having  survived  his  wife,  he  could  dispose 
of  his  policy  by  will ;  23  Wis.,  108.  It  seems  that  if  a  party  effects 
an  insurance  upon  his  own  life  for  the  benefit  of  another  and  himself 
pays  the  premiums,  he  may  do  anything  he  pleases  with  it,  the  com- 
pany assenting :  C7arA  vs.  Duranrf,  12  Wis.,  223;  Crodsallxs,  We66, 
2  Keen,  99,  (15  Eng.  Ch.,  100;)  Angell  on  Fire  and  Life  Ins.  chap- 
ter 16.  No  such  interest  vests  in  the  beneficiary,  until  death,  which 
could  forbid  the  insured  from  exercising  dominion  over  it  He  can 
refuse  to  keep  it  alive  by  discontinuing  to  pay  the  premiums,  and 
let  the  policy  lapse.     It  is  an  unexecuted   gratuity   and  voluntary 
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provision,  that  vests  no  intei*est.  Not  so,  however,  where  the  other 
party  pays  the  premium.  Eddie  vs.  Slimmon,  26  N.  Y.,  9,  or  the 
statute  of  the  State,  is  otherwise,  and  directs  how  the  proceeds  shall 
go :   Gould  vs.  Emerson,  99  Mass.,  154. 

What  acts  of  the  insured  will  render  the  policy  void? 

1st.  Failure  to  pay  premiums  at  the  time  due. 

2d.  Following  forbidden  occupations. 

3d.  Dying  in  the  hand  of  justice,  or  killed  in   the  commission  of 
crime,  or  in  a  duel,  or  from  intemperance. 

4th.  Going,  without  a  permit  just  had^  into  another  distinct  State 
or  country. 

A  failure  to  pay  the  premium  at  the  time  the  same  is  due,  if  so 
expressed  in  the  contract,  forfeits  the  policy:  Pitt  vs.  Berkshire  Life 
Ins.,  100  Mass.,  500.  Likewise,  for  a  failure  to  pay  installments, 
[Id, ;)  act  of  God  will  not  excuse ;  Howell  vs.  Knickerbocker  Life  Ins. 
Co.,  44  N.  Y.,  276 ;  company  not  bound  to  give  notice  of  the  matu- 
rity of  the  premium  note;  Robert  vs.  New  England  Mutual  Life,  2  Dis- 
ney (Ohio,)  106 ;  non-payment  caused  by,  was  held  good;  New  York 
Life  vs.  Glopton,  7  Bush,  (Ky.,)  179 ;  payment  in  Confederate  money 
valid :  Robinson  vs.  Inlemational,  4  N.  Y.,  54. 

Payments  may  be  waived — when :  If  agent  accepts  overdue  pay- 
ment and  accounts  for  it  to  his  company;  and  is  received  without  in- 
quiry, it  is  a  waiver :  Hoisden  vs.  Oaardian Life,  97  Mass.,  144 ; 
BoiUon  vs.  American  Mvi.  Life,  25  Conn.,  542.  Extension  of  the 
time  of  payment  is  a  waiver:  8  Abbott  Pr.  N.  Y.,  144. 

Some  occupations  are  more  dangerous  than  others ;  and  some  com- 
panies consider  certain  occupations  so  hazardous  to  life  that  they  will 
take  no  risks  upon  such,  viz :  service  in  the  army  or  navy.  And 
for  similar  reasons,  a  higher  rate  will  be  charged  upon  the  life  of  a 
person  following  one  occupation  than  upon  the  life  of  another  who 
follows  a  less  dangerous  occupation ;  and  for  this  and  other  reasons, 
the  occupation  should  be  truthfully  declared,  otherwise  the  policy 
will  be  avoided.  In  Hartman  vs.  Keystone  Ins.  Co.,  21  Penn.,  466, 
the  insured  declared  himself  a  farmer,  and  it  was  proved  on  the 
iriiil  that  his  real  business  was  that  of  catching  slaves  escaping  from 
Maryland  into  Pennsylvania.  Slave-catching  being  proved  to  be 
more  hazardous  than  farming,  the  court  say,  "if  it  (the  representa- 
tion) was  wilfully  made  it  was  a  fraud,  and  if  made  ignorantly  or  by 
mistake,  it  was  a  warranty  by  the  express  terms  of  the  policy." 
The  insured  committed  suicide  the  same  day  upon  which  he  took  out 
the  policy.     It  was  insisted  in  the  argument  that,  as  the  deceased  did 
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not  come  to  his  death  from  any  cause  connected  with  the  subject  of 
the  misrepresentation  (slave-catching)  that  the  representation  was 
immaterial.  The  court,  in  reply,  say:  "  Every  fact  is  material  which 
increases  the  risk,  or  which  if  disclosed  would  have  been  a  fair  reason 
for  demanding  a  higher  premium.  One  who  falsely  declares  himself 
free  from  consumption  cannot  effect  a  valid  insurance  on  his  own  life, 
though  he  die  of  cholera.  A  soldier  or  a  sailor  who  warrants  himself 
to  be  a  merchant  has  a  void  policy,  even  though  he  is  not  slain  in 
battle,  or  does  not  perish  at  sea.  In  such  cases  the  whole  contract  is 
void  as  much  as  if  it  had  never  been  made,  and,  of  course,  it  cannot 
derive  any  force  or  validity  from  a  subsequent  event."  In  the  argu- 
ment the  cases  of  Clark  vs.  Manufacturers'  Ins.  Co,,  8  How.,  235;  2 
Pet.,  25,  and  10  Pet.,  657,  were  cited  as  deciding  contrary,  when 
Black,  Judge,  distinguishes  between  them.  In  Perrins  vs.  Manmt 
&C.J  Ins.  Co.,  2  El.  &  El.,  317,  the  insured  was  required  to  give  his 
profession  or  occupation.  He  filled  up  the  form  thus :  "J.  T.  P.,  Es*]., 
Saltley  Hall,  Warwickshire."  It  was  proven  on  the  trial  that  he 
lived  at  Saltley  Hall,  but  that  he  kept  an  ironmonger's  shop  in  the 
same  county;  it  was  shown  that  by  his  policy,  the  premium  would 
have  been  no  greater  if  he  had  made  a  full  disclosure:  Helcl,  That 
the^policy  was  not  avoided.  Black,  Judge,  in  the  Pennsylvania  case 
cited,  says  the  true  rule  is,  that  the  applicant  should  disclose  that  hus- 
iness  in  which  he  was  engaged  at  the  time  he  made  his  application. 
It  will  be  a  pertinent  enquiry  just  here,  what  would  be  the  effect  if  he 
should  change  his  occupation  to  a  more  hazardous  one  and  die  while 
pursuing  the  latter,  or  die  subsequently  to  the  time  that  he  had  fol- 
lowed the  latter,  and  from  a  cause  not  attributable  to  it,  whether  the 
representation  of  an  occupation  is  a  warranty  that  the  insured  will 
not  in  the  future  engage  in  any  other,  or  any  other  more  hazardous 
to  the  company. 

The  case  of  Summers  vs.  United  States  Insurance  Company,  13 
Louisiana,  An.,  504,  the  plaintiff  insured  a  negro  and  represented 
him  as  a  laborer  in  a  tobacco  warehouse,  subsequently  he  put  him 
upon  a  steamboat,  to  be  taken  to  a  sugar  plantation,  north  of  New 
Orleans,  at  one  of  the  landings.  Before  he  reached  his  destination 
he  attempted  to  walk  a  stage  plank  to  the  shore,  and  was  drowned. 
The  company  rested  its  defense  upon  the  ground  that  working  upon 
a  sugar  plantation  was  an  increase  of  the  risk,  it  being  a  more  dan- 
gerous occupation  than  working  in  a  warehouse.  The  court  say: 
"Conceding  that  employment  on  a  sugar  plantation  is  more  hazard- 
ous than  employment  in  a  tobacco  warehouse,  still  the  slave  \nis  not 
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lost  whilst  working  thereupon.  He  had  not  reached  the  plantation. 
If  a  policy  should  agree  what  were  insurable  occupations,  or  what 
occupations  increased  the  hazard^  and  for  which  a  higher  premium 
would  be  demanded,  and  the  insured  should  turn  to  one  of  those,  we 
suspect,  in  the  absence  of  any  adjudicated  case,  that  it  would  avoid 
the  policy. 

Dying  by  the  hands  of  justice,  or  killed  in  the  commission  of  a 
crime,  or  in  a  duel,  or  from  intemperance. 

If  a  person,  having  an  insurance  upon  his  life,  commit  a  felony, 
for  which  he  is  tried,  convicted  and  executed,  the  policy  is  rendered 
void.  Amicable  Society  vs.  Boland,  (4  Bligh.,  N.  S.,  194;  2  Dow.  & 
C,  1.)  This  would  be  so,  though  the  policy  contain  no  condition  to 
this  effect:  (Same.)  Wood,  V.  C,  in  the  case  of  Horn  vs.  Anglo 
Au^ilralian,  (fee,  Ins,  Co.,  7  Ins.,  (N.  S.,)  673,  seems  to  have  inclined 
to  the  opinion  that  suicide  committed  by  a  sane  person  (being  a  crime) 
would  avoid  the  policy. 

"Killed  in  the  commission  of  a  crime,"  or  "in  the  known  violation 
of  any  law."  The  cases  arising  under  the  foregoing  character  of 
clauses  are  not  very  numerous,  but  are  quite  important  to  the  insured. 
The  case  of  Bradly  vs.  Mutual  Benefit  Life  Insurance  Company,  3 
Tansing,  341,  presents  the  case.  The  insured  lived  in  Louisiana, 
Cox  owed  him  some  money.  He  met  Cox  and  demanded  payment. 
Cox  refused.  He  then  told  Cox  he  would  take  his  horses.  Cox  re- 
plied, "You  had  better  try  it."  The  insured  then  commenced  un- 
hitching the  horses,  and  was  shot  and  killed.  The  action  was 
brought  in  New  York.  There  was  no  proof  on  the  point  as  to  what 
was  the  legal  offense  committed  by  the  insured  at  the  time  he  was 
killed  by  the  laws  of  Louisiana.  The  Supreme  Court  held  that  he 
died  in  the  known  violation  of  law,  and  therefore  could  not  recover. 
This  case  was  afterwards  reversed  in  the  Court  of  Appeals,  in  1871; 
and  in  the  opinion  of  the  learned  Judge,  the  cases  of  Cluff  vs.  Mu- 
tual BenefiJL  Life  Insurance  Company,  13  Allen,  308;  5  C,  99  Mass., 
318:  Harper  etal.  vs.  Phcenix  Insurance  Company,  19  Missouri,  506; 
and  39  Missouri,  122;  4  Seld.,  299,  were  referred  to  and  discussed; 
and  this  distinction  pointed  out,  viz:  That  the  decisions  in  Massa- 
chusetts and  Missouri  went  upon  the  idea  that  the  proviso  applies 
only  to  violations  of  the  criminal  law,  and  does  not  embrace  all  ille- 
gal acts  of  such  a  character  as  may  lead  to  violence  and  death.  The 
latter  being  the  law  of  New  York,  the  court,  without  discussing 
the  merits  of  the  distinction,  place  the  reason  of  the  reversal  upon 
this  ground,  viz:      That  the  proof  showed  that  Cox  did  not  kill 
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Cluff  (the  insured)  in  consequence  of  Cluff's  ill^al  seizure  of  his 
horses,  but  in  consequence  of  blows  and  insults  that  intervened,  and 
this  point  was  not  submitted  to  the  jury,  as  it  should  have  been. 
The  evidence  exhibited  great  conflict  as  to  what  was  the  immediate 
cause  of  the  fatal  shot,  holding  that  the  proximate  and  not  the  re- 
mote cause  must  be  regarded.  That  if  the  shot  of  Cox  was  wholly 
beyond  the  scope  of  lawful  resistance  to  the  trespass  of  Cluff,  and 
the  provocation  given  by  the  latter  was  totally  inadequate,  and  the 
killing  was  attributable  rather  to  wanton  malice  than  to  an  honest 
endeavor  to  resist  aggression  upon  his  property  or  self,  then,  although 
CluiT  was  wrong  in  the  first  instance,  his  wrong  was  but  a  remotei 
and  not  a  proximate  cause  of  his  death.*  The  case  in  13  Allen,  308, 
arose  upon  the  same  circumstance,  and  the  same  homicide,  and  the 
learned  Judge  who  gave  in  the  opinion  of  the  court,  says  that  such 
provisoes  "do  not  extend  to  mere  trespasses  against  property  or  other 
infringements  of  civil  laws  to  which  no  criminal  consequences  attach." 

The  two  Missouri  cases  conclude  the  discussion  on  this  point,  by 
declaring  that  the  proviso  "extends  only  to  instances  in  which  the 
party  died  (or  received  his  fatal  wound)  in  the  consummation  of  a 
felony."  No  stress  seems  to  have  been  laid  upon  the  word  erimt  as 
distinguished  from  misdemeanor,  a  distinction  which  is  made  by  the 
statutes  of  some  of  the  States.  This  branch  of  the  subject  is  espe- 
cially important  to  persons  who  have  taken  out  policies.  If  it  should 
be  held  that  persons  dying  from  causes  which  amount  to  a  technical 
trespass,  or  to  a  mere  statutory  misdemeanor  can  not  recover  upon 
their  policies,  then  the  whole  system  amounts  to  hut  little,  and  to 
save  litigation  these  matters  should  be  understood  between  the  par- 
ties, and  disposed  of  in  the  policies.  In  Tennessee,  it  is  a  misde- 
meanor to  run  a  horse  race  along  a  public  road,  or  to  have  a  shooting 
match  nearer  than  a  certain  distance  to  such  a  road,  or  to  follow  an 
ordinary  occupation  on  the  Sabbath,  together  with  many  other  acts. 
Now  if  the  insured  should  die  or  be  mortally  wounded  or  injured 
while  engaged  in  any  of  these,  will  this,  or  a  similar  proviso,  forbid 
a  recovery? 

"Die  by  suicide,"  or  "death  by  his  own  hands."  Do  these  two 
expressions  mean  the  same?  Some  policies  contain  both  provisos, 
and  in  such  cases  some  of  the  courts  have  given  them  different  mean- 
ings, holding  that  as  under  previous  decisions  persons  who  had  slain 
themselves,  while  in  a  state  of  insanity,  had  not  in  legal  contempla- 
tion committed  the  crime  of  suicide  for  want  of  capacity;  and  there- 
fore such  could  recover  upon  their  policies;  that  the  in^troduction  of 
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this  latter  clause  was  intended  to  cover  all  cases  of  self-slaughter,  no 
matter  under  what  circumstances  committed.  It  is  submitted,  how- 
ever, that  a  review  of  the  decided  cases  will  not  support  such  a  dis- 
tinction, and  will  show  that  the  same  construction  should  be  given  to 
each,  and  that  it  is  superfluous  to  insert  both  in  the  same  policy. 

A  policy  containing  such  provisos  is  not  rendered  void,  if  the  de- 
ceased killed  himself  while  insane. 

How  much  capacity  the  deceased  had  at  the  time  he  committed 
the  act,  has  become  a  nice  question. 

Self-destruction,  by  one  conscious  of  the  act  he  was  committing, 
who  intended  to  take  his  life,  and  who  was  capable  of  understanding 
the  nature  and  consequence  of  it,  will  annul  the  policy. 

But  if  the  insured  destroyed  himself  while  acting  under  an  insane 
delusion  which  overpowered  his  understanding  and  will,  or  if  he  was 
impelled  by  an  uncontrollable  impulse  to  do  the  act,  the  company  is 
liable:  Gvy  vs.  The  Union  Mutual  Insurance  Company^  (United 
States  Circuit  Court  for  Connecticut,  1871,)  55  Scott,  N.  H.,  418;  4 
Allen,  96;  54  Maine,  224;  102  Mass.,  227.  The  American  doctrine 
may  now  be  stated  to  be  that  the  policy  is  only  avoided  when  the  act 
in  a  case  of  insanity  was  committed  intentionally,  and  with  a  full 
knowledge  of  its  nature  and  consequences. 

E.  H.  East. 
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The  attempt  of  Judge  Cowen,  in  the  well  known  case  of  Barker 
vs.  Anderson,  21  Wend.,  372,  to  show  that  bank  checks  are  bills  of 
exchange,  and  nothing  more,  and  hence  in  all  things  subject  to  the 
same  rules  of  law,  received  but  little  favor  from  the  profession,  and 
it  is  now  well  settled  that  these  instruments  constitute  a  class  mi 
generis,  subject  to  rules  different  in  many  important  regards,  from 
those  applicable  to  other  classes  of  negotiable  paper.  These  rules 
have  for  the  most  part,  by  well  considered  cases,  been  rendered  per- 
spicuous, and  of  easy  application ;  so  that  at  this  day,  the  practicing 
lawyer  is  rarely  at  a  loss  for  a  case  in  point  as  to  any  matter  in  this 
branch  of  the  law  he  may  have  in  hand. 

But,  before  he  begins  to  cite  these  "well  considered  cases,"  and  ap- 
ply '"^these  perspicuous  rules,"  it  behooves  him  well  to  consider 
whether  the  instrument  in  question  is  in  fact  a  bank  check.  The 
writer  of  this  article,  from  an  experience  of  which  to  say  the  least  he 
has  no  pleasant  recollection,  knows  that  hie  labor  hoc  opu^i  est.  For 
despite  the  labors  of  Kent,  Story,  Parsons,  and  others,  it  must  in  the 
light  of  adjudicated  cases  be  confessed  that  no  crucial  test  has  hith- 
erto been  discovered  by  the  application  of  which  the  profession  may 
in  all  instances,  distinguish  with  certainty  a  bank  check  from  a  bill 
of  exchange. 

It  has  been  well  said  that  a  good  definition  "fences  in  all  that  be- 
longs to  the  thing  defined,  and  fences  out  all  that  does  not."  If  this 
is  true,  it  may  with  confidence  be  said  that  no  good  definition  of  a 
bank  check  has  yet  been  given,  for  it  may  be  shown  that  all  hereto- 
fore suggested  either  by  their  terms  embrace  many  instruments  con- 
fessedly bills  of  exchange,  or  exclude  many  held  to  be  bank  checks 
by  the  most  respectable  courts. 

A  few  cases  may  be  cited  to  illustrate  this  position. 

"A  check  on  a  bank  is,  in  legal  effect,  an  inland  bill  of  exchange, 
drawn  on  a  banker,  payable  to  bearer  on  demand :"  Byles  on  Bills, 
side  p.  10. 

This  may,  perhaps,  be  a  sufficient  definition  of  a  bank  check,  as 
at  present  defined  by  acts  of  the  British  parliament.  It  will  at  once, 
however,  be  seen  that  it  falls  far  short  of  giving  an  adequate  idea  of 
the  instrument  as  known  in  America.     For  to  go  no  further,  it  in 


Banh  Checks.  609 

terms  excludes  all  instruments  payable  to  a  man  or  his  order,  and 
all  drawn  in  one  State  upon  a  bank  or  banker  in  another,  the  latter 
class,  if  bills  of  exchange  at  all,  being  foreign  bills:  Gardner  vs. 
Bonk  of  Tennessee,  1  Swan,  420;  1  Pars.  Notes  and  Bills,  642,  and 
authorities  there  cited. 

"A  check,"  says  Parsons,  "is  a  brief  draft  or  order  on  a  bank  or 
banking  house,  directing  it  to  pay  a  certain  sum  of  money:"  2  Pars. 
Notes  and  Bills,  57. 

This  definition  is  certainly  broad  enough  to  embrace  every  con- 
ceivable bank  check,  but  it  wants  the  second  requisite  of  a  good  defi- 
nition, in  that  it  does  not  exclude  all  instruments  not  bank  checks. 
For  in  the  first  place,  no  reason  is  perceived  why  a  bill  of  exchange 
may  not  be  drawn  upon  and  accepted  by  a  bank  or  banking  house. 
And  in  point  of  fact,  many  instruments  drawn  upon  banks  directing 
them  to  pay  a  certain  sum  of  money  have  been  held  to  be  tills  of  ex- 
change: Morrisons  vs.  Bailey  &  Burgess j  5  O.  S.,  13;  Brown  vs. 
Jewell,  8  N.  Y.,  190;  ^Yoodn^ff  vh.- Merchant^  Bank,  25  Wend., 
673;  (S.  C,  in  error,)  6  Hill,  174;  Bi^wn  vs.  Lusk,  4  Yer.,  210. 

The  instruments  held  in  all  the  above  cited  and  many  similar 
cases  to  be  bills  of  exchange,  are  embraced  by  the  very  terms  of  the 
alwve  definition  of  a  bank  check. 

"A  check,"  says  Story,  "  is  a  written  order  or  request  addressed  to 
a  bank,  or  to  persons  carrying  on  the  business  of  bankers,  by  a  party 
having  money  in  their  hands,  requesting  them  to  pay,  on  present- 
ment, to  another  person,  or  to  him  or  bearer,  or  to  him  or  order,  a 
certain  sum  of  money  specified  in  the  instrument:"  Story's  Prom. 
Xotes,  s.  487. 

This  definition  differs  more  in  appearance  than  in  fact,  from  that 
given  by  Parsons.  For  in  the  first  place,  the  words  "o/2  presentment,^^ 
^ve^e  not  understood '  by  Judge  Story  to  exclude  instruments  payable 
on  a  day  certain  after  date.  He  himself  held  the  following  paper  to 
he  a  bunk  check : 

GRANITE  BANK,  S703.50.  Boston,  April  18, 1841. 

Pay  to  Custis  &  Co.,  18th  May,  or  bearer,  seven  hundred, 
three  dollars  and  fifty  cents. 
To  Cashier.  Ephbaim  Brown. 

—Matter  of  Broion,  2  Sto.  R.,  602. 

In  the  second  place  the  words  *'  having  money  in  their  han^ls,"  can 
^orve  no  useful  purpose  as  parts  of  a  definition,  and  so  Judge  Story 
seems  to  have  felt  in  the  above  case,  when,  as  a  matter  of  fact  there 
^vruj  no  money  in  bank  to  meet  the  draft,  and  yet  he  held  it  a  bank 
cbeck.     In  that  case  he  says : 
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"  It  IS  commonly,  though  not  always,  payable  to  the  bearer,  but  I 
conceive  it  to  be  still  a  check  if  drawn  on  a  bank  or  banker,  although 
payable  to  a  particular  party  only  by  name,  or  to  him  or  bis  order. 
It  is  usually,  also,  made  payable  on  demand,  though  I  am  not  aware 
that  this  is  an  essential  requisite.  The  distinguishing  characteristics 
of  checks  as  contradistinguished  from  billis  of  exchange  are,  (as  it 
seems  to  me,)  that  they  are  always  drawn  on  a  bank  or  banker;  that 
they  are  payable  immediately  on  presentment  without  the  allowance 
of  any  days  of  grace;  and  that  they  are  never  presentable  for  ac- 
ceptance, but  only  for  payment/^ 

Yet  the  hard-worked  lawyer  imagines  himself  endeavoring  to  ex- 
tract from  this  learned  exposition  of '^contradistinguishing  character- 
istics,''  a  single  feature  by  which  he  may  be  enabled  to  advise  his 
client  whether  a  particular  instrument  is  or  is  not  a  bank  check! 
After  such  an  attempt,  no  doubt,  he  will  most  heartily  concur  in  the 
just  criticism  of  Judge  Johnson  upon  this  passage:  *'Of  all  these 
characteristics,  the  only  one  that  cai  serve  any  purpose  in  determin- 
ing whether  any  particular  instrument  is  a  check  or  a  bill  of  ex- 
change is,  that  it  is  drawn  upon  a  bank  or  banker.  The  others  maj 
or  may  not  be  legal  qualities  which  belong  to  checks,  after  they  an 
ascertained  to  be  checks,  but  do  not  aid  in  determining  their  charao- 
ter:''  Botolin  vs.  Newell,  8  N.  Y.,  195. 

And  even  the  single  characteristic  of  being  ''drawn  upon  a  bank  or 
banker,''  miserably  fails  us  in  time  of  need,  as  we  have  seen. 

But  so  great  is  the  weight  of  Story's  name,  or  perhaps  so  great  is 
the  inherent  difficulty  of  defining  a  bank  check,  we  still  find  judga 
substituting  the  legal  qualities  of  instruments,  ascertained  to  be  bank 
checks,  for  a  definition  by  which  it  may  in  the  first  instance  be  as- 
certained whether  the  instrument  is  such  an  one  as  that  these  legal 
qualities  may  properly  be  predicated  of  it;  vide  Merchant^  Bank  vs. 
State  Bank,  10  Wall.,  647,  cited  with  high  approval  by  the  Sapreme 
Court  of  Tennessee  in  Herring  et  aL  vs.  Kiser,  MS.,  of  December 
Term,  1871. 

When  we  are  anxiously  inquiring  whether  an  instrument  is  or  is 
not  a  bank  check,  it  is  hardly  relevant  to  tell  us,  as  the  learned 
judges  do,  that  a  bank  check  has  no  days  of  grace,  needs  not  to  be 
presented  for  acceptance,  requires  no  protest  to  bind  the  drawer,  and 
is  an  absolute  appropriation  of  so  much  money  in  the  hands  of  the 
banker  to  the  holder  of  the  check.  This  last  named  "characteristic** 
is  often  much  insisted  on;  but  the  learned  judges  have  failed  to  in- 
form us  how  the  drawing  of  a  check  is  in  any  comprehensible  man- 
ner a  legal  appropriation  of  funds,  while  it  is  well  settled  by  an  over^ 
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whelming  weight  of  authority,  that  the  holder  acquires  no  lien  and 
can  maintain  no  action  against  the  banker  before  the  cheek  is  ac- 
cepted: 2  Pars.  Notes  and  Bills,  61,  and  authorities  there  collected 
in  note  J. 

And  if  it  should  be  said  that  the  appropriation  intended  is  a  kind 
of  moral  obligation  on  the  part  of  the  drawer  to  permit  the  funds  to 
remain  in  bank  until  called  for  by  the  holder,  we  should  answer  that 
it  is  difficult  to  see  how  this  can  serve  as  a  specific  characteristic  of  a 
check,  for  precisely  the  same  moral  obligation  rests  upon  the  drawer 
of  a  bill  drawn  against  funds. 

But  of  all  the  "contradistinguishing  characteristics"  suggested, 
none  seems  to  us  more  utterly  nugatory  than  that  the  check  is  al- 
ways drawn  against  a  previous  deposit  of  funds.  For,  first,  bills  of 
exchange  may  undoubtedly  be  drawn  against  funds,  and  so  this  char- 
asteristic  fails  to  distinguish  a  check.  And  secondly,  the  existence 
of  a  previous  deposit  can  be  ascertained  only  when  demand  is  proper- 
ly made,  and  when  ordinarily,  for  all  practical  purposes,  the  knowl- 
i^dge  is  of  no  avail ;  for  if  the  draft  should  in  the  end  turn  out  to  be 
a  bill,  a  failure  to  have  recognized  that  fact  and  to  have  made  de- 
mand, and  given  notice  according  to  the  strictness  of  the  law  mer- 
chant, would  be  fatal. 

To  state  the  matter  briefly,  the  holder  can  not  tell  whether  his 
draft  has  been  drawn  against  funds  used  herein,  whether  it  is  a  bill 
or  check,  until  he  has  made  demand;  and  he  can  not  tell  when  to 
make  demand  until  he  knows  whether  his  draft  is  a  bill  or  check. 

Another  curious  result  follows  from  taking  the  existence  of  a  pre- 
vious deposit  of  funds  to  be  a  distinguishing  feature  of  checks.  If  a 
draft  upon  a  bank  is  drawn  payable  on  a  specified  day  after  date,  and 
there  are  no  funds  deposited,  but  no  fraud  in  fact,  the  draft  is  a  bill, 
and  the  demand  must  be  made  and  notice  given  with  strictness: 
Brcmm  vs.  Lusky  4  Yen,  210. 

But  if  there  were  in  fact  funds,  the  draft  is  a  check,  and  such 
strictness  is  not  required — thus  showing  greater  consideration  for  the 
man  who  would  not  probably  be  injured  by  want  of  notice  than  for 
him  who  probably  would  be.  To  this  complexion  have  matters  ar- 
rived, at  least  in  Tennessee,  as  we  shall  more  fully  see  hereafter. 

In  the  case  of  Chapman  vs.  White,  decided  by  the  Court  of  Ap- 
peals of  New  York,  (6  N.  Y.,  412,)  in  July,  1852,  Judge  Edmonds 
dissenting  from  his  brethren,  says :  "  These  incidents  characterize  a 
check:  It  must  always  be  drawn  on  a  banker;  it  must  be  payable  on 
demand ;  it  has  no  days  of  grace ;  and  it  need  not  be  presented  for 
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acceptance,  and  consequently  no  protest  for  non-acceptance  is  neces- 
sary to  hold  the  drawer.  If  any  one  of  these  incidents  is  wanting, 
the  instrument  is  not  a  check,  but  if  all  unite,  it  is:''  lb.,  418. 

It  will  be  seen  that  the  learned  judge  did  not  r^ard  the  '^preyious 
deposit  of  funds"  to  be  drawn  against  as  a  necessary  incident  to  a 
check.  Disregarding  for  reasons  above  suggested  what  is  said  with 
regard  to  days  of  grace,  and  presentment  for  acceptance  and  protest, 
this  definition  is  in  substance,  '^a  bank  check  is  a  draft  upon  a  bank 
or  banker,  payable  on  demand."  And  yet  this  definition,  the  most 
reasonable  and  practical  yet  suggested,  fails  in  the  light  of  the  cases, 
even  with  the  explanation  that  a  draft  payable  on  a  specified  day  after 
date,  is  "payable  on  demand." 

Ailer  an  examination  of  all  the  authorities  within  his  reach,  the 
writer  of  this  article  is  satisfied  that  in  many  cases  no  lawyer  can  ven- 
ture to  say  from  an  inspection  of  a  given  paper  whether  it  is  a  bank 
check  or  a  bill  of  exchange;  while  in  most  cases,  after  all  of  the  facts 
bavc  been  developed,  and  the  rights  of  his  client  have  been  fixed,  he 
may,  by  a  sort  of  post  mortem  examination,  show  most  scientificallj 
^exactly  how  the  paper  died,  and  what  remedies  would  have  preserved 
it  alive.  But,  after  all,  a  post  mortem  diagnosis,  however  accurately 
scientific,  must  be  a  miserable  comfort  to  the  friends  of  the  deceased. 

Two  important  cases  upon  this  subject  were  decided  by  the  Su- 
preme Court  of  Tennessee  at  its  December  Term,  1871;  but  whether 
they  will  tend  to  the  settlement,  or  the  still  further  complication  of 
this  vexed  question,  remains  to  be  seen. 

In  the  first  of  these  cases,  the  following  draft  was  held  to  be  a  bank 

check: 

Planters  Bank  of  Tennessee. 
[Original.]  Office  at  Clarksville,  Feb.  15, 1862. 

$1,000.00.  Pay  to  the  order  of  Joshua  M.  Rice,  one  thous- 

and dollars.  W.  J.  Hume,  Cashier. 

To  the  Cashier  of  the  Union  Bank  of  Louisiana,  New  Orleans. 

Fort  Donelson,  situated  but  a  few  miles  from  Clarksville,  was  then 
being  attacked  by  the  Federal  army.  It  had  already  become  evident 
that  Clarksville  would  in  a  few  days  pass  into  the  hands  of  this  army. 
The  Planters  Bank  notified  its  customers  to  withdraw  their  deposits, 
and  offered  them  the  option  of  such  funds  as  the  bank  had,  or  drafis 
u]X)n  the  Union  Bank  of  Louisiana.  The  Planters  B^nk  had,  for 
many  years,  kept  a  very  large  sum  of  money  with  the  Union  Bank, 
for  the  purpose,  it  was  argued,  of  facilitating  its  dealings  in  exchange. 
Joshua  M.  Rice  chose  to  receive  payment  of  his  deposits  in  drafts 
upou  the  Union  Bank.     These  drafts  were  assigned  to  various  par* 
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ties,  and  one  of  them  fell  into  the  hands  of  the  plaintiff's  intestate. 
It  was  presented  for  payment  in  March,  1864.  Payment  was  re- 
fused, but  no  notice  was  given  to  the  bank.  The  draft  would  have 
been  paid  if  presented  at  any  time  prior  to  September,  1863. 

Jt  was  urged  in  this  case,  that  the  draft  was  in  form  and  in  fact  a 
foreijrn  bill  of  exchange,  and  was  taken,  not  as  a  mere  means  of  re- 
ceiving payment,  but  primarily  to  remove  funds  from  an  unsafe  to  a 
safe  place,  and  in  the  meantime  to  pass  as  money,  by  indorsement, 
from  hand  to  hand.  But  the  court  was  of  opinion  that  the  draft  was 
a  bank  check. 

The  fact  that  the  draft  was  made  upon  a  previous  deposit  of  funds 
seems  to  have  been  deemed  conclusive.  Nicholson,  C.  J.,  said :  "The 
instrument  sued  on  falls  within  the  general  definition  of  a  draft  or 
bill  of  exchange.  It  is  a  Written  order  or  recjuest  by  the  Planters 
Bank  to  the  Union  Bank,  for  the  payment  of  $1,000,  absolutely  and 
at  all  events.  But  as  it  is  drawn  upon  a  deposit  in  a  bank,  it  falls  di- 
rectly within  that  class  of  bills  of  exchange  known  in  the  commercial 
world  as  checks:"  Planters  Bank  vs.  Kesee;  Sime  vs.  Merritty  adm'r. 

The  following  instrument  was  also  at  the  same  term  of  the  court, 

declared  a  bank  check : 

Clarksville,  Tenn.,  March  11,  18()5. 
Ten  days  after  sight,  pay  to  the  order  of  E.  Withers,  two  thous- 
and dollars. 
In  currency — value  received,  and  charge  same  to  account. 

B.  O.  Kesee,  j9er  Geo.  B.  Faxon,  Cashier. 
To  Sturgeon,  Clements  &  Co.,  LouisvillCy  Ky, 

Kesee  had  in  the  hands  of  Sturgeon,  Clements  &  Co.,  who  were 
bankers,  $934.64,  in  currency,  and  $2,527.32,  in  gold,  and  they  were 
ordered  to  sell  gold  when  necessary  to  procure  currency  to  meet 
drafts.  The  dratt  was  presented  for  acceptance,  and  was  accepted  by 
Sturgeon,  Clements  &  Co.,  on  the  15th  of  March. 

McFarland,  Judge,  delivering  the  opinion  of  the  court,  said: 
'^Without  entering  fully  into  a  discussion  of  the  authorities,  for  they 
are  numerous,  it  will  be  sufficient  to  say  that  the  mere  fact  that  the 
paper  is  drawn  payable  at  a  future  day,  or  so  many  days  aft€r  sight, 
does  not  necessarily  establish  that  it  is  not  a  check.  There  are  other 
considerations  affecting  the  question.  If  it  is  drawn  upon  a  liank  or 
bankers,  and  is  designed  by  the  parties  as  an  absolute  transfer  and 
appropriation  to  the  holder  of  so  much  of  an  actually  existing  fund 
belonging  to  the  drawer,  and  in  the  hands  of  the  drawee,  it  will  in 
general  be  regarded  as  a  check,  and  not  a  bill  of  exchange."  He 
says  that  in  Brovm  vs.  Lusk^  4  Yer.,  "the  drawer  hud  no  funds  in 
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the  bank  upon  which  he  drew,  and  this  was  probably  the  distinguish- 
ing feature  in  that  case  :'^  Herring  et  ak.  vs.  Kesecy  MS.  op.,  Dec., 
1871. 

This  case,  if  it  does  not  go  the  length  of  holding  that  every  draft 
upon  a  bank  or  banker  is  a  check,  certainly  renders  it  imjiossible  for 
any  one  to  decide  from  the  face  of  the  paper  itself  what  the  instru- 
ment in  contemplation  of  law  is.  It  raay  be  that  the  authorities  are 
numerous  upon  this  point,  but  so  far  as  the  writer's  reading  has  ex- 
tended, this  case  stands  alone  in  holding  that  an  instrument  drawn 
payable  so  many  days  after  sight  is  a  check. 

It  seems  too  to  be  going  far  to  say,  that  there  is  an  absolute  trans- 
fer and  appropriation  of  an  actually  existing  fund,  when  in  fact  the 
fund,  viz.,  currency,  had  to  be  provided  by  the  sale  of  the  gold.  One 
would  naturally  suppose  that  the  obvious  intent  of  making  the  draft 
payable  so  many  days  after  sight  was  to  give  the  drawees  time  to 
pn^vide  the  fund. 

It  is  curious  to  see  how  utterly  in  this  case,  the  old  distingaishing 
feature  of  a  check,  viz.,  that  it  is  payable  on  demand,  is  lost  sight  of. 

Upon  the  whole,  the  profession  in  Tennessee  may  congratulate 
themselves  upon  the  fact  that  these  two  cases,  if  they  should  be  fol- 
lowed, will  go  far  towards  establishing  the  crucial  test  we  have  been 
vainly  searching,  and  we  may  safely  advise  our  clients  that  every 
draft  upon  a  bank  is  a  bank  check,  unless  the  drawer  should  take 
the  precaution  to  write  across  its  face^  "this  is  a  bill  of  exchange." 

Thos.  H.  Malone. 
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The  writer,  then  young  in  his  profession,  published  many  years 
ago  in  DeBoio's  Review,  an  article  on  the  Civil  Law,  and  the  mode 
of  prosecuting  its  study.     Since  then,  his  own  opportunities  for  un- 
derstanding the  subject  have  been  better,  and  it  has  occurred  to  bim 
that  the  re-publication  of  his  juvenile  essay,  with  such  changes  and 
additions  as  experience  would  naturally  suggest,  would  not  be  foreign 
to  the  purposes  of  this  review,  and  might  be  of  some  service  to  the 
new  generation  of  law  students.     The  merits  of  the  Civil  Law,  and 
the  advantages  to  be  derived  from  its  study,  are  more  highly  appre- 
ciated at  this  day  than  then.     Outside  of  the  stores  of  legal  knowledge 
to  be  acquired,  there  can  be  no  doubt  that  the  mind  is  expanded,  and 
the  intellect  sharpened  by  its  study.     The  multiplicity  of  decisions 
by  the  courts  of  the  various  States,  and  of  the  United  States,  many 
of  them  directly  in  conflict  with  each  other,  must  result  in  compelling 
the  judges  to  rely  less  upon  precedent,  and  more  upon  abstract  rea- 
soning.    In  that  event,  the  aim  of  the  lawyer  will  be  not  to  find  a 
case  in  jioint,  but  a  satisfactory  reason  for  the  position  he  assumes. 
Memory  will  lose  some  of  its  present  importance,  and  logical  and 
discriminating  intellect  be  more  in   demand.      The   CorpvLS  Juris 
Civilia  will  then  be  studied  with  all  the  ardor  that  is  said  to  have 
followed  its  discovery  at  Amalfi.     It  will,  indeed,  be  a  glorious  era 
for  the  science  of  the  law  when  Papinian  and  Ulpian  shall  be  of 
equal  authority  with  Hardwicke  and  Mansfield,  and  Pothier  and 
Savigny  shall  be  quoted  with  Kent  and  Story.     That  would  be  the 
beginning  of  the  legal  millenium  predicted  by  Cicero,  when  there 
would  be  one  law,  ^^Sempitema  et  immortalis/'  for  all  nations  and  all 
times;  and  when,  to  follow  out  the  idea  of  the  same  great  lawyer, 
the  science  of  jurisprudence  will  be  drawn,  not  from  the  Twelve 
Tables,  nor  the  edicts  of  the  Pretors,  nor  the  precedents  of  the  past, 
nor  the  local  customs  of  the  present,  but  out  of  the  very  depths  of 
philosophy,  '^penitus  ex  intima  philosophia/" 

"Laws/'  says  Montesquieu,  (Ksprit  des  Lois,)  "in  their  most  ex- 
tensive signification,  are  the  necessary  relations  which  spring  from 
the  nature  of  things.  And,  in  this  sense,  all  beings  have  their  laws : 
Divinity  has  His  laws,  the  material  world  its  laws,  the  brute  crea- 
tures their  laws,  man  his  laws.     It  is  an  absurdity  to  suppose  that 
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blind  fatality  has  produced  these  relations.  There  is  a  primitive 
reason ;  and  laws  are  the  relations  between  it  and  different  beiogs, 
and  the  relations  of  these  different  beings  among  themselves."  In 
this  view,  the  nearer  we  can  approach  to  the  primitive  reason,  con- 
sistently with  the  nature  of  the  beings  we  are  legislating  for,  not 
merely  with  reference  to  themselves,  but  to  other  beings,  the  more 
perfect  will  our  system  be.  The  first  laws  of  every  people  must  re- 
late principally  to  themselves.  It  is  only  after  intercourse  with 
other  peoples,  and  the  expansion  of  view  thereby  produced,  that  the 
positive  law,  rude  and  simple,  and  based  upon  authority,  id  quod 
ju88um  ad,  gives  place  to  the  more  enlarged  rule  of  reason,  and  the 
law  becomes  ars  boni  et  aqui,  the  embodiment  of  what  is  just  and 
equitable.  The  cultivation  of  the  intellect  tends  in  this  direction; 
but  the  study  of  the  laws  of  other  nations,  and  the  comparison  of 
different  systems  with  a  view  to  ascertain  that  which  is  common  to 
all,  is  essential  to  work  the  change.  Both  the  theory  and  the  prac- 
tice of  the  ancient  Romans  were  in  accord  in  this  matter,  and  tended 
to  the  desired  end.  "It  ought  to  be  remarked,"  says  Montesquieu 
in  another  work,  (Grandeur  et  Decadence  des  Romains,)  "that  what 
contributed  most  to  make  the  Romans  masters  of  the  world,  was,  that 
having  successively  waged  war  against  all  people,  they  renounced 
their  own  usages  as  soon  as  they  found  better." 

According  to  these  philosophical  suggestions,  the  division  of  the 
law  by  the  Roman  jurists  into  three  kinds,  is  appropriate  and  happy: 
Jti8  naiurale,  jus  dvilCj  and  jvs  gentium.  By  the  first  of  these,  jfi« 
naturak,  they  meant  that  law  which  is  common  to  the  whole  animal 
creation — ^^quod  natura  omnia  animalia  docuif  (Inst.  Tit.,  II.)  By 
the  second,  jm  civile,  the  positive  enactments  made  by  each  people  for 
its  own  government — "quod  quiaque  populvs  ipse  sihi  jus  condituiiJ^ 
(Inst.  I.,  Tit.  II.,  I.)  By  the  third,  jus  gentium,  they  mean  those 
rules  which  conform  to  abstract  reason,  which  are  so  appropriate  to 
tlie  general  condition  and  exigencies  of  human  nature  as  to  apply  to 
every  nation — "omni  humano  generi  commune"  (Inst.  I.,  Tit. IL,  2.) 
The  jus  gentium  of  the  Roman  jurists  is,  consequently,  altogether 
different  from,  and  must  not  be  confounded  with  the  modern  under- 
standing of  the  law  of  nations,  which  is  confined  to  the  rules  and 
regulations  that  govern  international  intercourse.  Accordingly,  the 
Roman  law  attributes  to  the  jus  gentium  most  of  the  institutions  and 
usages,  the  contracts  and  relative  rights  of  men  in  a  state  of  civili2etl 
society :  "Et  ex  hoc  jure  gentium,  omnes  pene  contractus  introdvcti 
sunt,  ut  emptio,  venditio,  locatio,  conductio,soci€tas,  depositum^  mutuimj 
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€t  alii  innumerahiles.^^  (Inst.  I.,  II.,  2.)  By  this  law,  in  the  lan- 
guage of  the  Pandects  I.,  9,  nations  are  distinguished,  kingdoms  built 
up,  the  boundaries  of  fields  determined,  commercial  systems  estab- 
lished, and  the  various  kinds  of  obligations  regulated.  It  is  contra- 
distinguished from  the'positive  law  of  the  State,  and  is  the  applica- 
tion of  reason  and  common  sense  to  the  complicated  relations  of  man 
in  a  state  of  society. 

In  this  view,  the  largest  portion  of  every  system  of  jurisprudence 
belongs  to  the  jus  gentium.     As  the  intercourse  between  different 
nations  increases,  and  becomes  more  intimate,  the  peculiarities  of  the 
positive  law  of  each  will  give  way  to  that  which  reason  teaches 
should  be  common  to  all — "quod  naiuralis  ratio  apud  omnes  gentea 
congtUuU,"     Confined  to  a  single  system,  the  reasoning  upon  which 
judicial  decisions  are  based,  becomes  technical  and  narrow.     This  has 
been  remarkably,  exemplified  in  the  common  law  of  England.     A 
system  of  law  grew  up  so  purely  local,  and  so  little  consonant  with 
natural  reason,  that  it  was  the  ridicule  of  the  continental  jurists, 
educated  in  the  school  of  Cicero  and  Papinian,  and  is  now,  in  many 
respects,  unintelligible  to  the  most  indefatigable  of  the  legal  antiqua- 
ries of  the  English  themselves.     As  long  ago  as  1757,  Lord  Mans- 
field said,  in   Taylor  vs.  Horde,  1  Burr,  110,  in  discussing  one  of 
Littleton  and  Lord  Coke's  favorite  topics:     ^'The  precise  definition 
of  what  constituted  a  disseisin  which  made  the  disseisor  the  tenant  of 
the  demandant's  praecipe,  though  the  right  owner's  entry  was  not 
taken  away,  was  once  well  known,  but  is  not  now  to  be  found.     The 
more  we  read,  unless  we  are  very  careful  to  distinguish,  the  more  we 
shall  be  confounded." 

The  most  perfect  specimen  of  pure  English  law,  in  substance 
though  not  in  language,  was  Littleton's  Treatise  on  Tenures,  upon 
which  the  vast  erudition  of  Lord  Coke  was  piled.  How  little  of 
either  the  text  or  the  commentary  can  be  traced  to  the  deductions  of 
natural  reason !  And  how  infinitely  less  of  either  is  law  at  this  day, 
even  in  the  British  Isles,  than  any  portion  of  the  Roman  Pandects  of 
equal  extent !  The  one  was  intended  for  a  single  gens  and  a  tempo- 
rary state  of  society ;  while  the  other  contains  the  precepts  of  natural 
reason  common  to  all  men,  and  suitable  to  every  period  of  social 
progress.  Charles  Butler,  the  learned  editor  of  tne  latest  edition 
of  Coke  upon  Littleton,  quotes  in  his  preface  the  opinions  of  some 
of  the  civilians  in  regard  to  Littleton's  Treatise,  apparently  with  the 
view  of  showing  how  little  they  understood  the  work,  and  how  much 
they  were  inclined  to  disparage  this   chef  d^oeuvre  of  the   common 
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law.  One  of  these  civilians,  Gatzert,  speaks  of  the  book  thus:  '•Oof/- 
eram  libirob  m'tho  U  brevitatem,  argumentanii  8vh(ilU(jUeni,atqtie  dicio- 
rum  ordintm,  laudem  omnino  nieretur;  sed  nee  minus  fatendum  esty  adeo 
soepissime  obscuritali  bonum  hominem  studufsae,  ut  aenigmftta  maluis»i} 
quam  proB:eptci,  tradere  videatar"  He  gives  due  praise  to  the  preg- 
nant brevity,  subtle  discrimination  and  masterly  arrangement  of  the 
author,  but  confesses  that  he  seems  sometimes  to  have  studiously 
aimed  at  obscurity,  as  if  he  preferred  enigmas  to  plain  precepts. 
Gatzert  also  remarks,  with  some  astonishment,  the  idolatry  of  the 
English  lawyers  for  Littleton,  "ita  paremabest,  quin  credant  falli  evm 
fuiHse  nesciam/' — they  almost  consider  him  infallible!  The  learned 
Hottoman,  also  quoted  by  Mr.  Butler,  is  still  less  complimentary,  for 
he  speaks  of  it  as  a  book  "  quod  Feudorum  Anglicorum  Jura  expo- 
nuntur,  Ua  incondite,  absurde,  et  inconclnne  scriptamy  ui  facile  appa- 
reaty  verissimum  esse  quod  PoUdorua  VirgiliuSy  in  Anglica  Historian  de 
jure  Anglicano  (catatus  eat,  atullitiam  in  eo  libro,  cum  maliiia  tt  caluvi- 
niandi  studio,  certare,"  so  inelegantly,  absurdly  and  inconsequently 
written,  that  it  were  hard  to  say  whether  it  were  more  conspicuous 
for  its  folly  or  its  artful  sophisms.  Mr.  Butler's  error  in  transla- 
ting this  passage,  which  was  pointed  out  by  Lcgare  in  one  of  his 
masterly  articles  in  the  Southern  Review,  shows,  in  a  very  striking 
manner,  the  ignorance  among  the  ablest  English  lawyers  of  the  lan- 
guage of  the  civilians.  He  gravely  remarks :  "  Hottoman,  if  he 
had  read  it,  (Littleton's  Tenures,)  might  think  it  inelegant  and  ab- 
surd, but  he  could  not  think  it  malicioua  or  indicative  of  a  disposition 
to  slander ;"  thus  absurdly  and  inelegantly  translating  "malUia  et 
oalnmniandi  atudhJ' 

*^  The  other  elementary  writers  of  our  law,''  says  Legare,  in  the 
article  just  referred  to,  "the  compilers  of  institutes,  abridgments, 
etc.,  even  down  to  the  present  day,  are,  with  few  exceptions,  liable 
to  the  same  criticism.  The  most  that  can  be  said  of  them  is  par 
negotiisy  neque  supra.  None  of  them  stand  upon  that  'vantage 
ground'  of  which  Bolingbroke  speaks.  They  are  mere  pragmatici, 
who  treat  their  subject  in  a  strictly  technical  manner,  and  whose 
whole  system  of  logic  consists  of  a  case  in  point.  They  seem  to 
dread  nothing  more  than  generalization,  or  the  stating  a  proposition 
in  the  form  of  a  theorem.  They  string  together  cases  from  which 
it  is  often  difficult  to  extract  any  distinct,  general  principle,  and 
which  are  determined  to  be  analogous  or  otherwise,  by  circumstances 
comparatively  immaterial.  Let  any  one  reflect  upon  the  confusion 
into  which  the  courts  of  England  were  betrayed  in  their  attempts  to 
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reconcile  the   necessity  of  words  of  perpetuity  to  carry  the  fee  in  a 
will,  with  the  rule  that  the  intention  shall   govern,  and   the  figure 
which  a  digest  of  these  decisions  makes  as  part  of  a  scientific  sys- 
tem !    Would  it  be  believed  that  stress  has  been  laid  by  grave  law- 
yers upon  the  verbal  distinction  of  "leaving  issue''  and  "  leaving  issue 
behind  "as  if  issue  could  be  left  anywhere  else!     Compare  Chitty 
on  Bills  with  Pothier's   Traite   du    Contrat  de  Change,  or  any  other 
elementary  book  in   our  law,  with   a  corre-^ponding  treatise  of  that 
admirable  writer,  and  it  will  be  impossible   to   dispute   the  justness 
of  the  preceding    observations.     In  a   word,  the  remarks  of  a  cele- 
brated French  jurist j  Chancellor  D'Aguesseau,  in   reference  to  the 
law  of  his  own  country,  as  it  stood  in  his  day,  is  entirely  applicable 
to  the  appearance  which  our  jurisprudence  makes  in  these  very  inele- 
gant and  unphilosophical  compilations.     'It  seems  to  be  a  mass  of  ir- 
regularities and  incoherencies,  which  consists  rather  in  particular  usa- 
ges and  occisioaal  djoisions,  than  in  immutable  principles,  or  in  con- 
sequences deduced   immediately  from  the  rules  of  natural  justice."' 
To  America  belongs  the  honor  of  having  first  broken  through  the 
method  of  treating  legal  subjects,  so  long  pursued  in  the  mother 
country.     We  owe  much  to  Chancellor  Kent  and  Judge  Story  for 
their  innovations  on  previous  usages,  and  for  their  efforts  to  engraft 
the  spirit  of  the  Roman  Codes  upon  the  sturdy  trunk  of  the  com- 
mon law.     Their  example  has  not  been  lost  on  the  common  lawyers 
on  either  side  of  the  water,  and  has  brought  the  study  of  the  civil- 
ians into  fashion.     They  have  accomplished  what  neither  the  vast 
erudition  of  Lord  Mansfield,  nor  the  profound  and  elegant  learning 
of  Lord  Stowell  could  effect,  and  have  turned  the  attention  of  the 
English  jurists  to  the  merits  of  other  systems  than  their  own,  and 
have  given  an  impetus  to  the  study  of  the  conflict  and  parallelism  of 
laws.      Under  their  influence  the  lucid  method,  the  subservience  of 
precedent  to  principle,  and  the  enlarged  view  of  the  spirit  of  law, 
so  conspicuous  in  the  civilians  ancient  and  modern,  are  beginning  to 
be  adopted,  or  at  least  aimed  at  by  subsequent  writers.     The  asperi- 
ties of  the  common  law  are  being  ameliorated  by  a  judicious  inter- 
mixture with  a  system,  the  result  of  the  intellect  of  the  greatest  peo- 
ple the  world  has  ever  seen,  working  through  a  period  of  thirteen 
hundred  years.     We  may  hope  for  the  time  when  the  common  and 
civil  law  shall  be  mutually  rendered  more  perfect  by  the  union  of 
the  superiorities  of  both,  when  the  universal  principles  of  justice  to 
be  found  in  either,  will  be  blended  and  combined  into  one,  and  when 
a  Code  of  law,  more  just  and  perfect  than  any  separate  system,  shall 
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be  formed  by  a  combination  of  all  that  is  admirable  in  each.  Then, 
indeed^  we  may  apply  to  the  law  the  oft  quoted  expression  of  Lord 
Coke,  that  it  is  the  "perfection  of  human  reason,"  (Co.  Litt.,  97b., 
232b.,)  which  seems  so  out  of  place  in  the  cumbrous  and  uncouth 
law  of  real  property  as  collected  by  that  learned  Judge.  Then,  too 
may  become  appropriate  the  repeated  advice  of  the  same  learned 
writer,  to  study  the  reason  of  the  law,  (Co.  Litt.,  183b.,  232b.,)  for 
then  there  will  be  reason  for  such  advice.  Lord  Coke's  expression 
in  relation  to  law  being  the  perfection  of  human  reason,  can  scarcely 
be  dwelt  on  with  much  complacency  by  the  common  lawyers  when 
taken  in  connection  with  the  context.  ^^ Nihil  quod  est  contra  raiionem 
est  licilum,"  for  reason  is  the  life  of  the  law;  nay,  the  common  law 
itself  is  nothing  but  reason,  which  is  to  be  understood  of  an  artifi- 
cial perfection  of  reason,  gotten  by  long  study,  observation  and  ex- 
perience, and  not  of  every  man's  natural  reason,  for  nemo  uascitur 
artifex.''  (Co.  Lilt.,  97b.)  It  is  not  artificial  reason,  but  natural 
reason  that  ought  to  prevail  in  legal  systems.  The  entities  and 
quiddities  of  medieval  scholasticism  were  more  than  matched  by  the 
absurd  technicalities  and  verbal  quibblings  of  the  common  law.  As 
a  curious  instance  in  point,  where  the  nicety  was,  contrary  to  the 
general  rule,  turned  to  a  good  purpose,  take  the  following  case  from 
an  old  Reporter:  "Lamb  was  indicted  for  sorcery  and  witchcraft. 
Athow  Serg.  took  this  exception  to  the  indictment,  that  it  was  quod 
exercuit  quasdam  malas^  execrabUesel  dioAolicas  artes,  (Anglice,)  witch- 
craft, which  can  not  be,  for  there  is  no  latin  word  signifying  witch- 
craft, and  the  law  of  indictment  was  nice.  And  the  indictment  was 
quashed:"  Lamb's  case,  Latch,  156.  It  is  to  be  hoped  that  the  era 
of  a  purer  reason  natunilis  ratio,  has  dawned  upon  us.  Under  its 
continued  reign,  the  believer  in  human  progress  may  console  himself 
with  the  belief  that,  at  some  period,  however  remote,  the  language  of 
Cicero  may  be  applicable  to  our  law  as  a  system:  '*Ntc  erit  alia  lex 
Boinae,  alia  Athasnis,  alia  nunc,  alia  posthac,  sed  et  omnes  gentes,  et  omni 
tempore,  una  lex  et  sempiterna,  el  immortalis  continebity'  that,  so  far  as 
general  principles,  at  least,  are  concerned,  there  will  not  be  one  law 
for  Maine  and  one  for  Louisiana,  nor  one  law  for  this  generation  and 
another  for  that,  but  that  the  eternal  and  immutable  principles  of 
justice  may,  at  all  times  and  in  every  country,  prevail  I 

Surprise  has  often  been  expressed  that  Rome  should  have  built  ap 
so  enlarged  a  system  of  jurisprudence.  Many  causes,  however,  con- 
tributed to  this  happy  result.  Time  was  an  essential  element  in  the 
problem.     Modern  investigation  gives  to  Rome  a  much  earlier  date 
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than  the  one  commonly  received.  Long  before  the  mythic  age  of 
Eomulus,  a  powerful  nation  must  have  occupied  'the  site  of  ancient 
Rome.  The  Cyclopean  remains  of  their  remote  predecessors  were 
the  admiratiou  of  the  builders  of  the  Coliseum^  and  still  remain  as 
wondrous  monuments  of  this  primeval  race.  The  institutions  of 
these  earlier  people  were  incorporated  into  the  instutions  of  their  suc- 
cessors, and  these  again  modified  during  the  lapse  of  subsequent  cen- 
turies by  Senatorial  and  popular  enactments  were  coudeosed  into  the 
Twelve  Tables.  The  foreign  element  in  this  memorable  collection 
is  confessedly  small.  Niebuhr  emphatically  remarks  that  the  laws 
of  the  Twelve  Tabl^  were  nothing  more  than  the  ancient  statutes, 
customs  and  institutions  consolidated.  Maine,  in  his  masterly  work 
on  ancient  law,  makes  the  same  remark  in  equally  ex,plicit  language. 
And  all  modern  investigators  of  eminence,  such  as  Gravina,  Savig- 
ny,  Gibbon,  and  Bonamy,  have  come  to  the  same  conclusion.  If, 
then,  we  adopt  the  commonly  received  date  of  the  building  of  the 
city  as  the  commencement  of  the  civil  law,  we  have  a  period  of  thir- 
teen ceaturies  to  the  age  of  Justinian,  as  an  approximation  of  its 
continuous  existence.  This  single  fact  goes  far  to  explain  the  per- 
fection of  the  Roman  law,  when  we  consider  the  unquestionable  ca- 
pacity of  the  Roman  mind.  Her  continuous  career  of  victory  and 
prosperity  must,  moreover,  have  aroused  all  Rome's  latent  talent. 
Success,  perpetual  and  unexampled,  intoxicated  her  people.  That 
nation  must,  indeed,  be  dull  which  is  not  aroused  by  universal  con- 
quest. Man^s  mind,  it  is  the  remark  the  world  over,  expands  with 
his  circumstances  and  his  responsibilities.  And  what  influences  the 
individual,  it  is  natural  to  suppose,  will  influence  in  like  manner,  the 
collective  body  of  individuals. 

Maine,  in  the  work  already  cited,  attributes  the  perfection  of  the 
Roman  law  to  the  cause  just  suggested,  in  connection  with  the  fact 
that  the  law  was  the  only  opening  for  the  active  intellect  of  the  na- 
tion, except  in  war.  "The  proficiency  of  a  given  community  in  ju- 
risprudence depends  in  the  long  run,  on  the  same  conditions  as  its 
progress  in  any  other  line  of  inquiry,  and  the  chief  of  these  are  the 
proportion  of  the  natural  intellect  devoted  to  it,  and  the  length  of 
time  during  which  it  is  so  devoted.  Now,  a  combination  of  all  the 
causes,  direct  and  indirect,  which  contribute  to  the  advancing  and  per- 
fecting of  a  science  continued  to  operate  on  the  jurisprudence  of 
Rome  through  the  entire  space  between  the  Twelve  Tables,  and  the 
severance  of  the  two  empires,  and  that  not  irregularly  or  at  intervals, 
but  in  steadily  increasing  force,  and  constantly  augmenting  number. 
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*  *  To  the  close  of  the  Republic  the  law  was  the  sole  field  for  all 
ability,  except  the  special  talent  of  a  capacity  for  generalship." 
Maine^s  Ancient  Law,  p.  360-2. 

One  other  remark  may  be  added.  Rome  was  emphatically  a  na- 
tion of  law,  and  her  people  a  law-abiding  race.  We  boast,  and  with 
reason  too,  of  the  natural  aptness  of  our  Saxon  sires  for  self-govern- 
ment, growing  out  of  their  inherent  love  of  order.  But  even  the 
self-reliant  Saxon  must  yield  to  the  stern  old  Latin.  In  rigid  obe- 
dience to  law,  Rome  stands  pre-eminent  above  all  nations — ^ancient 
or  modern.  The  child  owed  abject  submission  to  the  father, 
the  soldier  to  his  general,  the  client  to  his  patron,  the  slave 
to  his  master,  even  the  debtor  to  his  creditor.  The  parent  had 
the  unlimited  disposal  of  the  life  or  liberty  of  his  offspring;  the  com- 
mander could  decimate  his  soldiers  for  cowardice  or  disobedience;  in- 
gratitude to  patrons  was  punished  with  death;  the  refractory  slave 
could  be  crucifi(»d  by  his  master;  and  even  the  unfortunate  debtor,  it 
would  seem,  could  be  bodily  divided  amongst  his  heartless  Shylocks. 
No  nation,  of  which  we  have  any  record,  can  show  so  strong  an  ar- 
ray of  severe  laws  so  submissively  obeyed.  And  as  her  people  knew 
how  to  obey,  so  they  knew  how  to  create  law.  Their  strong  and 
masculine  intellect  was  at  home  in  the  contests  of  the  comitia,  and 
the  struggles  of  the  forum.  However  inferior  to  other  races  in  other 
respects,  here  Rome  stands  confessedly  superior.  Though  her  audi- 
ences at  the  amphitheatres  may  have  been  amused  by  the  wit  bor- 
rowed from  the  Attic  stage,  though  her  artists  may  have  faintly 
copied  the  divine  forms  and  glowing  colors  of  Hellenic  genius,  though 
her  epic  may  have  been  but  an  echo  of  the  great  Mseonian,  and  her 
entire  poetry  not  redeemed  from  the  charge  of  servile  imitation  by 
the  fierce  numbers  of  her  satirists,  the  melody  of  her  amatory  banls, 
or  the  sounding  rhythm  of  Lucretius,  yet  in  law  she  had  no  teacher 
and  no  equal.  Well  may  she  be  style<l  in  the  proud  boast  of  Livy, 
^Hegum  pAivs  quam  hominum  iniperiuia^^^  a  government  of  laws,  not 
men.  "By  the  gift  of  that  spirit  of  legislation  which  was,  sayg 
Chancellor  D'Aguesseau,  the  peculiar  and  distinctive  characteristic 
of  the  masters  of  the  world,  Rome  yet  reigns  by  her  reason  after 
having  ceased  to  reign  by  her  authority." 

It  would  be  a  mistake  to  suppose  that  the  corpus  juris  civilis  is  an 
embodiment  of  super-human  wisdom  without  spot  or  blemish,  or  that 
its  final  perfection  was  a  characteristic  at  every  period  of  its  exis- 
tence. Its  indiscriminate  admirers  have  applied  to  it  the  complimen- 
tary phrase  of  "written  reason,"   and  with  about  as  much  justice  as 
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Lord  Coke's  phrase  of  the  ^'perfection  of  reason"  has  been  ascribed 
to  the  common  law.  Rude  and  imperfect  at  the  outset,  it  was  only 
gradually  spiritualized  in  the  slow  progress  of  centuries.  And  even 
in  its  most  perfect  form,  many  of  its  provisions  were,  like  those  of 
every  other  system,  purely  local,  or  the  distorted  growth  of  an  early 
root  deep  planted  in  its  very  foundations.  Some  of  its  principles  can 
no  longer,  in  the  advance  of  intelligence,  be  considered  as  sound,  and 
its  lex  regia  with  its  corollaries,  (which,  however,  may  be  ascribed  to 
Greek  facility,  and  Oriental  subserviency,  and  not  to  the  old 
Italian,)  must  be  v  considered  as  local  and  transitory.  Its  de- 
fects are  numerous  and  weighty.  And  it  must  be  read,  as  in  fact  all 
law  ought  to  be  read,  with  cautious  watchfulness,  ready  to  weigh  ex- 
cellencies and  question  doubtful  propositions,  not  with  undistinguish- 
ed admiration  and  uncalculating  acquiescence. 

In  addition,  the  civil  law  deserves  to  be  studied  as  one  of  the 
sources,  and  a  most  prolific  source  of  the  common  law  itself.  It  crops 
out  in  every  part  of  our  system,  and  forms  the  bulk  of  several  of 
the  most  important  of  its  branches.  The  origin  of  the  common  law 
is,  as  may  readily  be  supposed,  lost  in  the  night  of  time.  Some  of 
its  more  zealous  advocates  have  endeavored  to  trace  it  back  beyond 
the  Roman  invasion  of  England,  but  with  little  success.  The  con- 
quest of  the  island  was  effected  by  Agricola  under  Vespasian,  and 
the  Roman  sway  extended  into  the  highlands  of  Scotland.  The 
country  thus  subdued  was  made  a  Roman  Province,  and  placed  un- 
der  a  Pro-consul  with  very  extensive  powers;  and  it  can  not  be 
doubted  that  the  Roman  law  was  introduced,  and  had  a  deep  and 
lasting  effect.  The  conclusions  of  Straham  as  expressed  by  him  in 
his  preface  to  the  translation  of  Domat,  seem  to  be  correct.  "We 
are  not,  he  says,  to  look  upon  the  civil  law  altogether  as  a  foreign 
commodity  with  respect  to  England,  some  of  the  particular  laws 
thereof  having  been  enacted  for  deciding  controversies  which  arose 
here  in  England,  and  bearing  date  from  this  country.  The  greatest 
part  of  this  island  was  governed  wholly  by  the  civil  law  for  the 
space  of  about  three  hundred  years,  to-wit:  from  the  reign  of  the 
Emperor  Clodius  to  that  of  Honorius,  during  which  time  some  of 
the  most  eminent  among  the  Roman  lawyers,  as  Papinian,  Paul  us 
and  Ulpian,  whose  opinions  are  collected  in  the  body  of  the  civil 
law,  sat  in  the  seat  of  judgment  here  in  England,  and  distributed 
justice  to  the  inhabitants."  It  is  not  at  all  improbable  that  to  this 
period  may  be  traced  the  origin  of  special  pleadings,  borrowed  from 
one  of  the  modes  of  procedure  presently  to  be  mentioned.      And 
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there  can  be  no  doubt  that  many  of  the  rules  of  enlightened  justice 
then  established,  lived  through  all  subsequent  revolutions,  and  con- 
tinued to  prevail  even  when  their  source  had  been  forgotten.  After- 
wards, when  the  civil  law  began  once  more  to  be  studied,  to  quote 
again  from  Strahan:  "The  judges  and  professors  of  the  common 
law  had  frequent  recourse  to  it  in  cases  where  the  common  law  was 
silent  or  defective.  Thus,  we  see  in  the  most  ancient  books  of  the 
common  law,  aa  Bracton,  Thornton  and  Fleta,  that  the  authors  there- 
of have  transcribed,  one  after  another,  in  many  places,  the  very  words 
of  Justinan's  Institutes.  And  sometimes  the  Judges  on  the  Bench, 
in  delivering  their  opinions,  have  quoted  the  rules  of  the  civil  law 
as  the  foundation  of  their  opinions,  which  Mr.  Selden,  in  his  disser- 
tation on  Fleta,  has  clearly  demonstrated  from  the  annals  of  those 
times.''  Much  of  the  law  of  wills,  legacies,  trusts,  bailments,  chari- 
ties, executors  and  administrators,  guardian  and  ward,  obh'gation, 
agency,  partnership,  custom,  prescription,  and,  in  fine,  every  branch 
of  maritime  and  commercial  law  is  drawn  from  the  same  fount«iin. 
Mr.  Spence,  in  his  learned  work  on  Equity  Jurisprudence,  freely  con- 
fesses the  obligation  of  that  department  of  the  law  to  the  Roman 
compilations.  "No  nation,  says  Hoffman,  (Leg.  Studies,  504,)  has 
been  more  copiously  supplied  from  the  purest  streams  of  the  civil 
law,  and  has  at  the  same  time  given  it  so  little  credit  for  what  it  had 
received,  as  Great  Britain.  Many  of  their  ancient  writers,  as  Gilbert 
de  Thornton,  Bracton,  the  author  of  Fleta,  and  Britton,  have  large- 
ly transcribed  from  the  Imperial  Code,  and,  on  some  subjects,  shine 
entirely  in  borrowed  light.  Many  of  their  modern  writers  also,  and 
several  of  their  judges,  especially  Lord  Mansfield,  have  been  ranch 
indebted  to  this  source;  and  their  pages  and  judicial  decisions  are 
oftien  illuminated  by  the  pure  and  lustrous  wisdom  of  Roman  juris- 
prudence." In  view  of  these  facts,  the  student  may  consider  himself 
as  investigating  the  sources  of  his  own  law,  while  he  is  exploring 
the  depths  of  the  Corpus  Juris  Civilia,  At  every  step  he  will  find 
some  startling  resemblance,  and  will  be  tempted  to  consider  its 
maxims  and  principles  as  more  directly  in  point,  and  entitled  to  more 
weight  than  he  had  supposed. 

There  are  three  methods  of  treating  the  Roman  law.  First,  the 
exegetic  method,  or  the  explication  of  the  sources  of  the  law  which 
have  reached  us,  according  to  the  rules  of  criticism  and  interpreta- 
tion. Second,  the  dogmatic  method,  or  the  systematic  exposition 
and  development  of  the  principles  now  in  force,  drawn  from  the 
sources  of  the  law.     And  third,  the  historic  method,  or  a  history  of 
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the  origin  and  progressive  formation  of  each  branch  of  the  law. 
Thej'e  well  known  methods  of  the  civilians  correspond  to  Bentham's 
tri-fold  division  of  jurisprudence,  that  is,  into  expository,  censorial 
and  historical.  They  are  clearly  expressed  in  Professor  Hugo's 
branches  of  inquiry,  suggested  in  his  great  work  on  the  course  of 
study  for  a  civilian :  First,  what  are  the  existing  laws;  secondly, 
are  they  wise  and  practical ;  and  lastly,  how  have  they  grown  up  and 
become  authoritative.  The  natural  order  of  inquiry  would  be  his- 
torical, expository,  censorial,  {hi8torico--^ogr^atico — exegdicoJ);  for, 
without  tracing  the  law  from  its  source,  through  all  its  changes  and 
transformations,  we  can  not  fully  know  what  the  law  is,  nor,  a  fortiori, 
see  wherein  its  principles  need  amendment.  Our  English  libraries 
are  greatly  wanting  in  these  systematic  attempts  at  philosophical 
exposition,  and  scientific  treatment  of  the  body  of  the  law.  Maine's 
Ancient  Law,  Spence's  Equity  Jurisprudence,  and  Austin's  Lectures, 
are  recent  works  in  the  right  spirit,  and  in  the  right  direction. 

The  treasures  of  the  civil  law,  are,  by  these  and  other  works,  ren- 
dered accessible  to  the  purely  English  student.  He  can  not  commence 
better  than  by  Gibbon's  beautiful  sketch  in  his  matchless  history, 
and  Kent's  masterly  analysis  in  the  first  volume  of  his  Commentaries. 
Cushing's  Introduction  to  the  Study  of  the  Roman  Law,  Makel- 
dey's  Manual,  Taylor's  Elements  of  the  Civil  Law,  and  Domat's 
great  work  are  easily  obtained,  and  will  enable  him  to  quaff  more 
copiously.  The  translations  of  Pothier  on  Sales  and  Obligations  will 
give  some  idea  of  the  merits  of  that  eminent  commentator.  Sandars' 
new  edition  of  Justinean's  Institutes  is  a  great  improvement  on  its 
predecessor,  and  is  accompanied  by  valuable  notes  borrowed  from  Or- 
tolan, and  other  French  editors.  Makeldey's  Manual  contains  a 
choice  list  of  writers  on  the  civil  law,  for  those  who  wish  to  dip  deep, 
almost  as  formidable  as  a  similar  list  of  common  law  authors. 

With  these  aids,  what  might  otherwise  be  a  difficult  task,  be* 
comes  a  labor  of  love.  The  mountain  is  graded  until  the  road  is  as 
smooth  as  a  floor,  and  the  ascent  easy.  There  can  be  no  more  inter- 
esting employment  than  the  comparison  of  different  systems  of 
laws,  and  tracing  out  the  causes  of  their  diversities,  and  noting 
their  resemblances,  and,  thereby,  acquiring  some  of  the  full  spirit  of 
the  enlarged  jurisconsult.  We  propose,  in  the  residue  of  this  article, 
to  call  attention  to  some  of  the  peculiarities  of  the  Roman  system  least 
known  to  the  common  law  bar. 

In  the  beginning  of  all  judicial  systems,  form  predominates  over 
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spirit,  or  even  substance.  A  rude  and  unlett<;red  people  require  out- 
ward signs  in  all  of  their  proceedings.  It  is  only  when  they  have 
made  considerable  progress  in  knowledge,  that  the  outward  cover- 
ings of  visible,  tangible  acts  is  cast  aside,  and  the  spiritualized  sys- 
tem obtains  the  ascendancy.  The  uneducated  man  needs  something 
material  and  striking  to  fix  his  attention.  An  act  purely  mental  is 
to  him  no  act.  Impressions  made  upon  the  senses  are  to  hm  more 
potent  than  any  mere  intellectual  impressions.  Form,  says  Professor 
Ortolan,  is  the  visible,  sensible,  appearance,  the  tangible  garment 
given  to  the  thought.  Writing  being  unknown,  or  little  practiced 
the  acts  of  men,  the  presence  of  witnesvses,  the  performance  of  some 
manual  deed,  must  supply  its  place.  As  civilization  advances,  judi- 
cial institutions,  as  everything  else  human,  become  more  spiritual 
Men  begin  to  appreciate  the  idea  without  the  outward  habiliments. 
Finally,  form  is  entirely  dispensed  with,  except  so  far  as  it  may 
be  absolutely  essential  to  reveal  the  will  and  intention.  These  re- 
marks are  strikingly  exemplified  in  the  two  systems  under  considera- 
tion— the  common  and  civil  law.  The  alV^naiio  per  aes  et  librum,  the 
manuum  consertioj  the  hasta,  the  glebe,  or  portion  of  the  soil,  carried 
before  the  Pretor  in  controversies  about  land, — the  touching  the  ear 
in  calling  upon  a  witness  to  testify,  the  right  to  seize  and  carry  the 
opposite  party  bodily  before  the  Magistrate,  are  instances  of  this 
feature  of  the  primitive  Roman  law.  The  primitive  common  law 
was  equally  prolific  in  such  outward  signs,  from  the  livery  of  seisin 
of  land  by  actually  going  upon  the  premises  and  delivering  a  twig 
or  a  stone,  to  the  earnest  penny  given  to  bind  the  bargain.  Both  sys- 
tems underwent  the  same  process  of  change.  The  symbolic  act,  so 
essential  at  first,  gradually  fell  into  disuse;  and,  ceasing  to  be  under- 
stood, became  ridiculous.  The  forms  of  his  forefathers  are  the  mirth 
and  ridicule  of  Cicero,  (Pro  Murena,  XII.,)  as  are  those  of  the  com- 
mon law  the  subject  of  amusement  to  the  comic  Blackstone. 

The  strictness  in  essentials  which  marks  the  course  of  the  com- 
mon law  with  such  frequent  and  glaring  instances  of  injustice,  was 
equally  conspicuous  in  the  early  Koman  jurisprudence.  In  each 
system  certain  forms  of  procedure,  applicable  to  the  usual  wants  of 
litigants,  were  invented,  and  strict  adherence  to  them  imperatively 
required.  The  variation  of  a  word,  as  will  be  seen  presently,  was  as 
fatal  in  the  one  as  in  the  other.  And,  as  the  common  law  jurist 
locked  up  the  secrets  of  his  profession  in  verbose  formula  and  a  bar- 
barous law  idiom,  so  the  Roman  jurisconsults  endeavored  to  oonceal 
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their  forms  from  the  people  by  profound  secrecy  and  varying  aus- 
pices. As  centuries  were  required  to  open  the  road  in  the  one  case, 
so  were  they  in  the  other. 

It  is  remarkable,  also,  that  the  same  steps  were  taken  in  both 
systems  to  simplify  them,  and  to  obviate  glaring  defects.     Fictions 

■ 

were  resorted  to  by  each,  to  aid  the  transition  from  the  primitive  law, 
rude  and  inflexible  in  its  forms,  to  a  law  more  just  and  equitable, 
and  to  extend  the  consequences  of  the  law  outside  of  its  dispositions. 
Fines  and  common  recoveries,  the  fictitious  actions  of  ejectment  and 
trover,  will  at  once  occur  to  the  student  of  Coke  and  Blackstone. 
The  Roman  system  was  even  more  prolific  in  this  respect  than  its  ri- 
val. The  jus  postliyniniuin,  by  which  a  citizen,  taken  by  the  enemy, 
if  he  returns,  is  considered  as  never  having  left  the  State;  and 
if  he  never  returns,  is  considered  as  having  died  at  the  moment 
he  was  taken.  Dig.  49,  15,  16;  the  supposition  in  one  case  that  the 
right  of  prescription  had  been  acquired,  when,  in  reality,  it  had  not, 
Inst,  4,  6,  4 ;  Gai.,  4,  36  ;  and  the  supposition  that  it  had  not  been 
acquired'  in  another  case,  when,  in  truth,  it  had,  Inst.,  4,  6,  8,  in  or- 
der to  effect  the  ends  of  justice ;  the  assuming  the  quality  of  citizen- 
ship in  a  stranger,  Gai.,  4,  37  ;  and  of  the  existence  of  the  quality  of 
heir,  contrary  to  the  truth,  Gai.,  4,  34 ;  are  a  few  of  the  instances  in 
which  a  sense  of  equity  has  compelled  a  resort  to  fiction  in  order  to 
remedy  the  deficiencies,  or  obviate  the  severities  of  the  letter  of  the 
civil  law. 

The  introduction  of  different  principles  of  decision  in  the  adminis- 
tration of  justice,  after  the  forms  of  the  law  had  failed  to  effectuate 
its  proper  ends,  was  another  mode  of  escaping  the  stern  letter  of  the 
law  adopted  under  both  systems.  The  honorary  jurisdiction  of  the 
Pretor,  and  the  equitable  jurisdiction  of  the  keeper  of  the  King's 
conscience  in  England,  owe  their  origin  to  the  same  causes;  and  the 
result  in  both  systems  may  be  said  to  be  Identical.  The  unnecessary 
forms  of  the  common  law,  as  has  long  since  happened  with  most  of 
its  glaring  inconsistencies  and  postive  iniquities,  are  fast  disap- 
I)earing,  outside  of  all  statutory  enactments,  under  the  ameli- 
orating influences  of  equitable  principles.  The  rude  code  of  the 
twelve  tables,  and  the  primitive  superstructure  erected  thereon,  grad- 
ually waned  utider  the  liberal  edicts  of  the  Pretor,  until  the  last 
remnants  were  swept  away  by  the  unsparing  hand  of  the  imperial 

innovator. 
"The  law,"  says  a  distinguished  commentator  of  the  Institutes  of 

Justinian,  Ortolan,  '^is  at  first  that  which  is  ordered,  a  rule  pre- 
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scribed  by  the  legislative  power.     Afterwarda  it  becomes  quod  semper 
cequum  d  bonvm  etit,  Dig.,  1,  1, 11,  f.  Paiilus;  are  boni  et  cequi,  Dig. 
lb.  Ulpian ;  that  ^yhich  is  always  good  and  right — a  definition  alto- 
gether spiritual."     The  civil  jurisconsults,  far  more  than  my  Lord 
Coke,  dwell  on  the  necessity  of  reason  in  the  law.     "  Quod  vera  contra 
raiioneni  juris,  constUuta  sunt,  non  est producetvlum  ad  conaequentiagf' 
Dig.,  1, 3,  De.  Leg.,  14,  f.,  Paul  us.     "In  his  quae  cotitra  radonem  con- 
stUuta  »unt,  non  posswnus  sequi  regulurn  juru/'  lb,,  f.,  Julian ;  ^^Qaod 
non  rati  one  vdroductum,  sed  error  e  prinium,  deinde  coftsueiudine  ob* 
iehtunx  est,  in  aim  similVtus  non  obfinet"  lb.,  39,  f.,  Celsius.    How 
very  like  ray  Lord  Coke:  *\ Ratio  est  anima  legis/'  Co.  Litt.,394  b.; 
"ico?  pbis  laudatnr  quando  ratione  probatur,^'  the  reason  of  the  law 
is  the  life  of  the  law,  Ih,,  183  b.;  ^^Nthil  qno^I  est  eontra  rntioru^m  td 
Ucitum/'  lb.,  97  b.;  "Lex  humuna  est  qnod/lam  dictamen  raiiohis,  quo 
diriguntur  humani  actus,'^  2  lb,,  66,     Perad venture,  Lord  Coke  may 
have  sipped  some  little  from  the  stream  of  the  civil  law  through  the 
work  of  Bractou.     "Ijex  est  sajictio  jfisti,"  says  that  writer,  "jiJ^ens 
honesta,  et  prohibens  coniraria.^' 

The  student  of  the  common  law  will  find  in  the  civil  law,  almost 
at  every  step,  something  to  remind  him  of  his  own  system,  and  will 
discover  that  the  resemblances  are  not  merely  vague  and  general.  He 
will  notice  many  particulars,  not  conffssedly  drawn  from  this  source, 
60  strikingly  similar  as  to  leave  him  in  doubt  whether  they  might 
not  have  been  transferred  directly  from  the  Digest  to  some  of  the 
early  compilations  of  English  law.  The  pleadings  of  the  common 
law  and  of  one  of  the  systems  of  Roman  law,  as  will  presently  be 
shown,  are  singularly  alike,  though  with  marked  advantage  on  the 
part  of  the  latter  in  brevity  and  perspicuity,  and  were  doubtless  de- 
signed to  accomplish  the  same  end,  the  reducing  the  controversy  to  a 
point  for  trial  by  the  country.  The  functions  of  thejudices  and  cen- 
tiuniin,  were  siraila**,  in  most  respects,  to  these  of  a  modern  jury.  So, 
the  interdict  dt  libero  homine  exhibendo,  was  precisely  our  writ  of 
habeas  corpus.  It  was  an  order  addressed  to  any  one  who  detained 
a  free  man,  and  required  his  instant  production:  "Quern  liberumdolo 
nxalo  retines,  (fx/iibets.''  It  was  granted  instantly  upon  the  demand  of 
any  one.  We  may  also  notice  the  equally  remarkable  coincidence  in 
the  well  settled  principle  of  both  laws,  that  a  man's  house  is  his  cas- 
tle, and  may  not  be  broken  into  for  the  purpose  of  serving  civil  pro- 
cess. "Plenque  putaverunt,^^  says  the  Pandects,  ^'nullum  de  domo  sua 
in  jus  vocari  licere,  quia  domus  tutissintum  cuique  refugium  aique  re- 
cepttfctUum  sit,  eumque,  qui  inde  in  jus  vocarel,  vim  inferre  videri, 
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Dig.,  2,  4, 18.  It  was  admitted  from  an  early  period,  that  the  house 
of  a  citizen  was  for  him  an  inviolable  asylum,  from  which  he  could 
neither  be  summoned  nor  dragged  to  the  tribunal  in  a  civil  suit. 

In  the  common  law,  during  the  historic  period,  the  practice  of  the 
courts  has  been  substantially  the  same.  The  actor  or  plaintiff,  was 
entitled  to  his  original  writ  according  to  the  form  of  action  best  suited 
to  his  case,  and  to  enforce  the  appearance  of  the  defendant  by  com- 
pulsory process,  after  which  the  litigants,  at  first  by  oral  allegations 
in  open  court,  subsequently  by  statements  in  writing,  mutually  made 
with  a  view  to  ascertain  the  real  point  of  controversy,  reduced  the 
litigation  to  a  single  issue,  so  that  the  parties  might  know  the  evi- 
dence necessary  to  be  introduced,  and  the  jury  might  be  able  to  de- 
cide the  case.  This  system  of  special  pleading,  for  such  it  was  at  all 
times,  was  remarkably  similar  in  many  respects  to  one  of  the  methods 
of  procedure  at  Rome,  as  we  have  already  intimated,  and  may,  in  re- 
ality, have  been  borrowed  from  it,  either  directly  through  the  Roman 
jurists  sent  to  preside  over  the  English  courts,  or  indirectly  through 
the  Franks  and  the  Lombards.  Still,  it  may  have  been  indigenous 
in  the  British  Isle,  in  the  same  way  as  it  grew  up  in  Rome  itself,  and 
is  usually  suppased  to  have  originated  among  the  Gothic  races.  There 
is  a  great  deal  in  the  suggestion  of  Montesquieu,  that  the  people  are 
not  jurisconsults;  and  whenever  they  are  called  upon  to  decide  con- 
troversies, it  is  necessary  in  the  very  nature  of  things,  to  ascertain 
and  fix  the  issue,  in  order  that  they  may  have  it  always  clearly  be- 
fore them.  This  necessity  would  lead  to  the  same  result  wherever 
jury  trial,  or  trial  by  the  body  of  the  country,  prevails,  the  adoption 
of  some  method  and  forms  by  which  the  inquiry  is  narrowed  to  a 
point.  Accordingly,  we  find  that  in  Greece,  in  their  proceedings  be- 
fore the  Areopagus,  in  Rome,  before  the  judices  and  centumviri^  and 
among  the  Gothic  and  Teutonic  races  before  the  people,  a  mode  of 
judicial  procedure  was  adopted  in  each,  having  the  same  object  in 
view,  and  therefore,  in  many  respects,  strikingly  alike.  The  natural 
progress  of  the  mind  in  effecting  this  result,  is  beautifully  exhibited 
in  the  oratorical  analysis  of  Quinctilian,  quoted  by  Sergeant  Stephens 
in  Noto  28  to  his  "Treatise  on  the  Principles  of  Pleading,"  and 
which,  as  he  truly  observes,  "exhibits  exactly  the  principle  of  Eng- 
lish pleading."  The  principle,  let  it  be  noted,  not  the  practice, 
which  in  the  course  of  time  marred  the  original  symmetry  by  jarring 
anomalies  and  preposterous  forms.  The  vast  and  complicated  science 
of  special  pleading — ^to  the  Jews  a  stumbling  block  and  to  the  Greeks 
foolishness — is,  in  its  essence  and  purity,  nothing  more  than  the  ap- 
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plication  of  logic  and  pure  dialectics  to  the  elimination  of  judicial 
controversies,  with  a  view  to  simplify  the  issues  for  the  comprehen- 
sion of  the  common  mind.  The  intellect  that  can  grasp  the  elements 
of  logic,  can  find  no  difficulty  in  mastering  the  principles  of  pleading. 
In  point  of  logical  simplicity,  the  Roman  forms  are  equal  to  those  of 
English,  while  in  terseness  and  perspicuous  brevity,  they  are  incom- 
parably superior. 

There  were  among  the  Romans  three  distinct  methods  of  procedure 
in  the  conduct  of  suits  in  court,  which  prevailed  at  different  times. 
These  periods  are  not,  of  course,  accurately  marked — the  one  termi- 
nating abruptly,  and  the  other  commencing  eo  tnstanti.  On  the  con- 
trary, the  systems  ran  into  each  other,  rendering  it  difficult  to  desig- 
nate with  certainty  the  exact  steps  which  produced  the  change. 
Nevertheless,  it  is  easy  to  distinguish  these  different  methods,  and  to 
mark,  with  sufficient  precision,  the  periods  at  which  the  one  may  be 
considered  to  have  ceased  to  predominate,  and  the  other  to  have  be- 
come the  leading  system. 

The  three  systems  of  judicial  procedure  thus  alluded  to  are:  First, 
the  system  of  actions  of  the  law,  ^Hegia  actiones;^'  second,  the  system 
of  forms,  *'per  formulam"  also  called  the  ordinary  procedure,  "judicia 
ordinaria;"  and  third,  the  system  of  extraordinary  procedure,  "judt- 
da  extraordinaria,^^     The  first  system  prevailed  down  to  the  enact- 
ment of  the  law  -^butia,  A.  U.  C,  583  or  597.     This  period  and 
this  system  are  characteristic  of  the  primitive  Romans.     They  are 
marked  by  the  original  simplicity  of  a  rude  tribe,  bear  the  patrician 
and  sacerdotal  impress,  and  are  full  of  the  symbols  and  material 
forms  of  incipient  civilization.     The  second  period  continued  to  the 
reign  of  Diocletian,  year  of  Rome  1047,  A.  D.,  294.     In  this  period, 
the  labors  of  the  Pretor  and  the  philosophic  jurisconsult  influenced 
and  remodeled  the  rude  materials  of  the  primitive  age.     The  en- 
larged spirit  of  the  Roman  plebs— a  vigorous  and  robust  yeomanry 
worthy  of  the  seven- hilled  city — has  expanded  the  nari*ow  and  con- 
fined system  of  the  patrician  and  the  priest,  and  enabled  it  to  em- 
brace even  the  stranger  of  other  lands.     The  third  system,  from  be- 
ing the  exception  under  the  second  system,  became  the  general  rule, 
first  in  the  provinces  under  Diocletian,  and  afterwards  throughout 
the  Roman  empire.     This  is  the  system,  in  substance,  which  contin- 
ues in  force  in  nearly  all  modern  Europe,  which  has  prevailed  in 
Louisiana  since  its  first  settlement,  and  has  recently  been  adopted  by 
so  many  of  the  Northern  States  of  the  Union.     The  pleadings  in 
chancery  are  only  an  amplification  of  those  proper  to  this  system. 
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Under  the  early  Roman  system,  the  right  to  declare  the  law,  "yu«," 
and  the  right  to  decide  the  matters  in  controversy,  '^judicium,''  were 
considered  as  distinct,  kept  separate  for  the  most  part,  and  confided 
to  different  hands.  To  the  magistrate,  '^magiatraiua/'  was  given  the 
power  to  declare  the  law;  to  the  judge,  ^^judex/'  was  left  the  investi- 
gation of  the  facts,  and  the  termination  of  the  litigation  by  a  decision, 
verdict,  or  judgment.  By  a  figure  of  speech,  to  be  injure,  was  to  be 
before  the  magistrate  charged  with  declaring  the  law;  to  be  in  judi- 
Cf'o^  was  to  be  before  the  judge  authorized  to  decide  the  controversy. 
This  separation  between  the  jus  and  the/udicm/n,  the  magistrate  and 
the  judge,  corresponds,  in  some  degree,  to  the  distinction,  under  our 
system,  between  questions  of  law  and  questions  of  fact,  and  the  pro- 
vinces of  court  and  jury.  The  line  was  not  always  so  distinctly 
drawn,  but  it  was  recognized  as  existing.  The  right  of  the  judex 
to  decide  the  law,  depended  on  the  nature  of  the  case,  and  the  powers 
conferred  upon  him  by  the  magistrate.  As  a  general  rule,  he  only 
found  the  fact,  and  the  law,  through  the  magistrate,  pronounced  the 
judgment.  The  distinctions  here  noted  existed  under  the  first  sys- 
tem, but  was  not  generally  adopted  in  practice.  Under  the  second 
system,  the  separation  became  complete,  and  it  was  only  occasionally 
and  by  way  of  exception,  "per  extraordinaria"  the  magistrate  him- 
self performed  the  duties  of  the  judge.  Under  the  third  system,  the 
extraordinary  became  the  common — the  two  functions  were  united, 

and  it  was  only  by  exception  that  they  were  ever  separated. 

The  law  *jii8f''  and  the  right  to  declare  the  law,  ^juriadictio"  were 

confided  to  a  magistrate  invested  with  the  sovereignty  of  the  State, 
and  having  authority  in  all  cases.  The  judex  was  selected  from  a 
designated  class,  for  the  particular  occasion.  The  parties  were  al- 
lowed to  choose  their  own  judge.  If  one  were  proposed  to  them  by 
the  magistrate,  they  might  accept  him,  or  refuse  without  assigning 
any  cause.  If  the  parties  could  not  agree  upon  the  judex,  he  was  se- 
lected by  lot.  And  whether  agreed  upon  by  the  parties,  chosen  by 
the  magistrate,  or  appointed  by  lot,  he  was  clothed  with  the  necessa- 
ry authority  by  the  rescript  of  the  magistrate.  It  was  a  public 
charge*  which  no  citizen  was  at  liberty  to  refuse.  A  single  magis- 
trate, and  a  single  judge,  as  a  general  rule,  sufficed  iu  early  times,  it 
seems,  for  a  single  case,  with  liberty,  however,  to  call  in  the  aid  of 
assessors  and  jurisconsults,  whose  counsel  they  might  receive  as  a 
means  of  enlightening  their  own  judgment.  The  exact  number  of 
the  judices  in  each  case,  was  probably  left  to  the  option  of  the  par- 
ties, and  perhaps,  also  varied  with  the  nature  of  the  controversy. 
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Already  created^  but  vague  and  indeterminate  in  its  details,  ander 
the  first  system  of  procedure^  organized  and  developed  in  an  admira- 
ble manner  under  the  second^  this  beautiful  theory  entirely  disap- 
peared under  the  third. 

Under  the  first  system^  the  magistrates  at  Rome  were  primarily  the 
Kings^  then  the  Consuls^  then  the  Pretors,  and^  for  certain  mattersi 
the  E<liles;  in  the  munieipes^  or  privileged  cities^  the  duumvirs — 
consuls  on  a  small  scale;  in  the  provinces,  which  began  to  be  added 
towards  the  close  of  this  period,  the  pro-pretors,  and  pro-consuls. 
The  judges  were:  the  judex,  selected  for  each  case,  who  could  only 
be  taken  from  the  rank  of  Senators;  the  recuperaiores,  who  were  al- 
ways many  (from  three  to  five  at  least)  for  each  case,  and  who  might 
be  selected  from  other  than  senatorial  ranks;  and  finally,  the  cenium^ 
viHf  chosen  annually  by  the  comiiia  from  the  tribes.  In  certain  ca- 
ges, the  magistrate  performed  the  functions  of  the  judge;  in  other 
eases,  he  sent  the  parties  before  a  judge  proper;  but  in  what  cases 
the  trial  took  place  before  the  judex,  when  before  the  recuperatores, 
and  when  before  the  college  of  centumvirs,  is  not  fully  understood. 

The  first  step  under  this  system  was  to  call  upon  and  enforce  the 
appearance  of  the  defendant.     This  act  was  performed  in  the  rudest 
simplicity.     The  plaintiff*  himself  was  required  to  summon  his  adver- 
sary before  the  magistrate,  technically  styled  in  jus  vocare,  and,  if 
necessary,  to  bring  him  by  force.     The  summons  was  made  in  pre- 
scribed words.     "In  jus  vocai^^  are  the  words  of  the  Twelve  Tables. 
Equivalent  words,  such  as  "in  jus  eamus,^  "in  jus  te  voco/*  and  the 
like,  are  common  in  the  works  of  the  comic  dramatists,  Terence  and 
Plautus.     If  the  party  summoned  refused  to  go,  his  adversary  had 
recourse  to  the  attestation  of  witnesses,  that  is  to  say,  he  pronounced 
in  a  loud  voice  certain  formulistic  words,  as  we  find  from  the  satires 
of  Horace,  and  the  comedies  of  Plautus,  "licet  te  antesiare"  signifying 
in  effect,  "  I  call  you  to  witness,^'  at  the  same  time  touching  the  low- 
er part  of  the  ear  of  the  witness.     Having  done  this,  the  plaintiff 
was  at  liberty  to  lay  hands  upon  his  adversary,  called  manus  injedio, 
and  drag  him  before  the  magistrate  by  main  force,  styled  in  jus  ra* 
pere,  and  by  the  neck,  "obtorto  collo"    The  defendant  might  excuse 
himself  from  personal  attendance  by  procuring  a  vindex  to  stand  sure- 
ty for  him,  and  manage  his  cause. 

The  actions  of  the  law,  from  which  this  system  took  its  name,  were 
five  in  number.  Three  were  forms  of  procedure  for  the  purpose  of 
obtaining  a  decision  of  the  matters  in  dispute;  and  two  were  used  for 
the  purpose  of  carrying  the  decision  into  execution.     The  first  of 
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these  was  the  actio  sacf^amentiy  the  most  ancient  of  all,  which  applied, 
with  some  variation  of  form,  to  the  pursuit  both  of  obligations  and 
rights  of  property,  but  the  characteristic  of  which  in  all  cases,  con- 
sisted in  the  saeramentwn — ^a  sum  of  money  which  each  litigaut  was 
compelled  to  place  in  the  hands  of  the  pontifex,  or  priest,  to  go  on 
the  part  of  the  loser  to  the  profit  of  religion,  ad  mcra  publt'ca.  The 
second  was  the  jvdids  podtUatw,  so  called  fiom  the  demand  made  of 
the  magistrate  for  a  judex  to  try  the  case,  and  which  form  of  action 
appears  to  have  been  also  a  general  remedy  for  the  enforcement  of 
rights.  The  third  action  was  the  condidio,  the  most  recent  of  the 
actions  of  the  law,  and  e^tclusively  used  for  the  purbuit  of  obligations. 
The  two  remaining  actions  of  the  law  used  to  carry  the  judgment 
into  effect,  were  the  moiius  injectio,  the  corporal  seizure  of  the  person 
of  the  condemned  debtor,  by  means  of  which  he  might  be  adjudged 
in  proprietorship  to  the  creditor;  and  the  piguoris  cuploy  or  seizure 
of  the  property  of  the  debtor.  Action,  in  the  phrase  legis  actbnes,  is 
a  general  tiirm  embracing  the  whole  procedure  in  the  particular  case. 
Th€  five  ^'actions"  above  enumerated  were  called  actions  of  the  law, 
says  Gains,  either  because  they  were  creations  of  the  law  as  contra- 
distinguished from  creations  of  the  Pretor,  or  because  they  were  con- 
ceived according  to  the  strict  letter  of  the  law,  legum  verbis  accommO" 
(Icdaey  and  with  rigid  adherence  to  established  terms. 

Arrived  before  the  magistrate,  after  a  preliminary  exposition  of 
the  matters  in  dispute,  and  the  respective,  oral  allegations  of  the  part 
ties  intended  to  determine  the  point  in  controversy,  the  litigants  pro- 
ceeded according  to  the  consecrated  ritual;  in  other  words,  technical 
forms,  to  the  accomplishment  of  the  action  of  the  law  used.  If  the 
matter  is  such  that  it  can  be  decided  by  the  magistrate,  the  suit  term- 
inates before  him.  This  is  always  the  case  with  the  action  permanus 
injectio.  If  the  litigation  is  not  of  this  character,  the  parties  must 
be  sent  before  a  judge,  an  arbiter,  or  the  centumvirs,  as  the  case  may 
be.  This  was  called  the  addictio  or  datio  judieis.  The  judge  being 
given,  the  parties  mutually  summon  each  other  to  appear  before  him 
upon  the  third  day,  called  comperendiniM,  or  perendinua  dies,  and  the 
mutual  summons  compere ndinatio.  The  attendance  of  the  parties 
was  also  secured  by  mutual  pledges  or  sureties — vas-vadea.  Under 
this  system,  three  kinds  of  bail  were  in  use:  1st.  The  vindex,  who 
takes  upon  himself  the  management  of  a  cause.  2d.  The  prcBi,  plu- 
ral prcedea,  who  became  surety  to  the  magistrate  for  the  Sacramerdum, 
and  to  the  party  for  the  restitution  of  the  subject  matter  of  dispute 
and  its  fruits.  3d.  The  t?cM,  vadea,  who  secured  the  attendance  of 
the  parties  both  in  jure  and  in  jvdioe. 
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Before  the  judex,  or  at  the  trial,  the  litigants  commenced  by  ex- 
plaining their  controversy;  then  followed  the  proof  by  witnesses,  in- 
spection of  the  subject,  and  pleadings  at  large  by  the  jMirties  or  their 
counsel,  after  which  the  decision  was  given.  The  judgment  was  us- 
ually enforced  through  the  instrumentality  of  the  magistrate.  Wherp 
real  rights  were  involved — that  is,  rights  of  things  in  the  civil  law 
sense,  including  both  real  and  personal  property,  the  execution  was 
usually  by  putting  the  successful  party  in  possession.  In  the  case  of 
obligations,  except  in  the  rare  action  of  pignoria  capio,  performance 
was  secured  by  seizure  of  the  person  of  the  defendant  by  means  of 
the  action  per  maniis  thjedionem. 

Actions  of  the  law,  always  excepting  the  jngnoria  capio,  could  only 
take  place  on  certain  days  in  the  year.  Then  only  was  it  permitted 
to  the  magistrate  to  exercise  his  jurisdiction — to  speak  the  law — and 
these  days  were  hence  called  dies  fasti.  Other  days  were  nefoifta, 
when,  to  use  the  language  of  Ovid, 

''His  nefastus  erity  per  quern  tua  verba  sileniur. 

Fa9tu8  erity  per  quem Uge  licebit  age" 

—Fast.,  1,  47. 

the  three  consecrated  words  of  the  law  do,  dico,  addico,  were  silent 
The  fixing  of  the  dies  fasti  was  at  first  a  religious  act,  and  determin- 
ed in  secrecy;  and  even  after  the  mystery  had  to  a  great  extent,  been 
removed,  these  days  from  their  very  nature  continued  to  be  variable. 
The  actions  of  the  law  had  ceased  to  exist  for  more  than  a  century, 
when,  for  the  convenience  of  the  country  people,  the  days  of  market- 
ting,  the  nundines  or  every  ninth  day,  were  legislatively  made  dies 
fasti  by  the  law  Hortensia  de  nundinis,  A.  U.  C,  685. 

Justice  was  among  the  Romans  always  administered  pnblicly. 
Under  the  first  system  this  principal  w^as  most  rigidly  enforced.  It 
was  in  the  forum,  in  the  open  day,  that  all  judicial  action  was  had, 
and  the  setting  sun  terminated  the  proceedings.  This  is  oflen  alluded 
to  in  the  comic  dramatists. 

'*  Omnia  iterum  vis  memoraa'iy  scelus,  %U  defai  die^" 

"You  want  me  to  begin  again,  you  rascal,  since  the  day  fails!"  is 
the  angry  exclamation  of  Trachalibn  in  Plantus,  worn  out  by  the 
interruptions  of  his  adversary:     Rudens,  a.  4,  sc.  4. 

This  wa'i  the  period  of  symbols.  Here  figured  the  lance,  the  clod 
of  turf,  the  tile  and  other  material  representations  of  ideas  and  ob- 
jects. This  was  the  age  of  words  clothed  by  law  with  a  sacred  char- 
acter— technical  terms  embracing  a  large  number  of  particulars,  the 
use  of  which  was  essential  to  the  validity  of  judicial  acts.  The  use 
of  the  word  vines,  ^^vites,^'  instead  of  the  word  trees,  ^^arbor^^  ^1" 
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though  the  suit  might  relate  exclusively  to  vines,  was  a  fatal  defect 
the  term  arbores  being  technical  and  comprehending  all  the  growths 
of  the  earth:  Gai.,  4, 10, 30.  Here  again  the  student  is  reminded  of 
one  of  the  marked  features  of  his  own  system  when  it  was,  apvd 
Coke,  the  "perfection  of  reason."  This  system  bears  the  frequent 
impress  of  the  sacerdotal  finger.  We  see  this  in  the  sacramenium — 
the  deposit  of  a  certain  sum  of  money  in  the  hands  of  the  pontiff 
as  the  first  step  in  the  action;  and  in  the  pignoris  capio,  accorded  at 
first  for  the  price  of  the  victim  sold  for  the  altar,  or  for  money  due 
for  a  beast  of  burden,  when  the  money  was  intended  to  be  spent  by 
the  creditor  in  sacrifices.  In  this  period  also,  the  patrician  rule  is 
in  all  its  vigor.  The  magistrate  is  patrician;  the  judex  can  only  be 
taken  from  the  patrician  order.  The  institution  of  the  centumviri 
and  of  the  recuperaiores  seems  to  have  been  the  commencement  of  a 
change  in  this  respect,  destined  to  produce  most  important  results. 

The  gradual  expansion  of  the  rude  elements  of  the  primeval  sys- 
tem is  exemplified  in  the  actio  sacramenti.  The  forms  of  this  action 
applicable  to  the  recovery  of  property  were  fictitiously  employed  to 
arrive  at  results  not  authorized  by  the  primative  law,  or  subject  to 
more  difiScult  conditions.  This  ingenious  fiction  consisted,  when  one 
person  wished  to  transfer  to  another  a  real  right,  in  the  latter  feign- 
ing before  the  magistrate  a  reclamation  of  his  right.  He  brought 
suit,  to  use  modern  phraseology,  for  that  which  did  not  belong  to 
him  as  if  it  were  his  property.  The  defendant,  who  wished  to  trans- 
fer the  property,  did  not  deny  the  claim;  whereupon,  there  being  no 
contest  as  to  the  facts,  the  magistrate  declared  the  law,  and  adjudged 
the  properly  to  him  who  had  reclaimed  it.  From  this  fictitious  em- 
ployment of  the  ac^to  aacramenti,  are  deduced  the  transfer  of  the  title 
or  ownership  of  things  corporeal  and  incorporeal,  the  change  of  tute- 
lage, the  manumission  of  slaves,  the  emancipation  of  children,  and 
the  adoption  of  sons  of  families. 

In  like  manner  all  the  actions  of  the  law  gradually  underwent  a 
change.  Their  original  character — ^sacerdotal,  patrician,  symbolic, 
and  dangerously  technical, — became  more  and  more  inconsistent  with 
the  manners  and  social  requirements  of  a  progressive  race.  Above 
all,  they  were  to  the  Plebs — that  robust  yeomanry  worthy  of  com- 
parison with  the  yeomanry  of  old  England — the  remains  of  servi- 
tude against  which  they  had  so  unremittingly  battled.  We  learn 
from  Gaius  that  they  had  become  unpopular  in  the  Sixth  cen- 
tury from  the  building  of  the  city  according  to  the  received 
computation.     Abandoned  afterwards  in  actual  practice  by   a  resort 
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to  the  judicial  forms  created  for  the  use  of  foreigners,  they  were 
legislatively  suppressed  by  the  law  jEbutia  and  the  two  Julian  laws. 
Their  sole  employment  at  last  consisted  in  their  fictitious  use  in  judi- 
cial sales  and  other  similar  cases. 

Under  the  second  system — the  system  of  forms  or  ordinary  pro- 
cedure, the  distinction  between  the  magistrate  and  the  judex,  be- 
came clearly  marked.  The  character  of  the  in  jus  vocaJio  in  theory 
remains  the  same,  and  the  task  of  summoning,  and  if  necessary 
dragging  by  force  his  adversary  before  the  magistrate,  is  still  left  to 
the  plaintiff  as  a  private  act.  But,  in  practice,  custom  and  the 
Proetorian  law  had  worked  a  change,  and  substituted  public  coercion 
in  lieu  of  private  battle.  An  action  for  a  pecuniary  penalty  has 
been  allowed  against  him  who  refuses  to  appear,  and  all  persons  who 
may  have  aided  or  abetted  him  in  his  resistance.  The  interposition 
of  the  vindex  no  longer  exists,  but  the  litigant  may  give  security  for 
his  appearance  and  abiding  by  the  judgment,  ^^fide  juasor  judicio  m- 
tencii  causal  If  the  defendant  remained  absent,  and  no  person 
would  appear  for  him,  the  edict  of  the  Pretor  furnished  a  remedy 
somewhat  like  the  English  plan  of  outlawry,  and  still  more  like 
the  modern  plan  of  a  receiver,  by  putting  the  plaintiff  in  possession 
of  the  goods  of  the  absent  party,  ^^mUaio  in  possessionem  cmtodia 
causaJ'  The  magistrates  during  this  period,  were:  at  Rome  the  Pre- 
tors  gradually  added  and  increased  to  the  number  of  eighteen  in  the 
the  time  of  Pomponius,  the  Ediles,  the  Prefect  of  the  city,  and  the 
Pretorian  Prefect;  in  the  provinces,  the  governors  under  the  various 
titles  of  proconsuls,  propretors,  lieutenants  of  Csesar,  presidents  or 
prefects.  The  provincial  magistrates  held  at  stated  times,  assizes, 
"couventus,*'  in  the  principal  towns  of  their  provinces.  The  judges 
consisted  of  thejiuiex  given  for  each  cause,  the  recuperatores  and  the 
college  of  centumvirs,  who  retained  tiieir  functions,  although  in 
a  declining  condition,  to  the  end  of  the  second  period.  The  most 
remarkable  change  in  thejtidicium  grew  out  of  the  extension  of  the 
right  of  acting  in  that  capacity  to  all  citizens.  After  having  been 
bitterly  contested  for  half  a  century,  from  the  time  of  the  Gracchi  to 
the  age  of  Pompey,  between  the  equites  and  senators,  the  judicium 
passed  these  orders  and  extended  to  the  people.  Five  deeuria  or 
lists  of  citizens  called  to  be  judges,  were  made  oat  each  year  by  the 
Pretora  in  the  forum  in  the  midst  of  the  people  and  publicly  exposed. 
The  first  decuria  was  composed  of  senators,  the  second  of  equites,  the 
third  of  soldiers,  the  fourth  and  fifth — the  one  added  by  Augustus, 
the  other  by  Caligula — of  citizens   paying  an  inferior  tax.    These 
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were  ihejudicea  for  the  year  from  whom  the  litigants  might  make 
their  selections,  "ia  Gaate  superieur"  says  Ortolan^  quite  happily, 
"esl  dechue  de  aon  monopok;  la  Plebeeat  affranchie  de  la  justice  pairi- 
cienne;  k  citoyeuy  oomme  nova  dirons  en  langve  modeme,  estjugepar 
ors  pairs,''  The  superior  orders  have  lost  their  monopoly;  the  Plebs 
are  freed  from  aristocratic  rule;  the  citizen,  as  we  say  in  modern 
language,  is  tried  by  his  peers. 

During  this  period,  the  consecrated  words  and  acts,  the  symbols 
and  material  objects  of  the  first  system  have  disappeared.  They  are 
replaced  by  the  science  of  the  law.  The  custom  of  calling  in  the 
aid  of  jurisconsults  to  assist  in  settling  questions  of  difficulty,  and 
to  enlighten  the  mind  of  the  judge  by  legal  casuistry  and  the  lights 
of  philosophy,  has  become  common.  This  admirable  custom  seems 
to  have  prevailed  from  the  earliest  times.  It  tended,  more  largely 
than  any  other  single  cause,  to  that  steady  and  continuous  improve- 
ment of  law  as  a  science  which  is  apparent  in  Roman  jurisprudence. 

The  parties  being  brought  before  the  magistrate,  the  rites  and  cer- 
emonies of  the  actions  of  the  law  are  replaced  by  the  forms  of  the 
new  system.  The  proceedings  before  the  magistrate  have  for  their 
object  the  determining  whether  the  plaintiff  is  entitled  to  an  action, 
and,  if  so,  the  designation,  redaction,  and  delivery  of  a  formula.  If 
the  litigation  is  of  a  nature  to  be  resolved  extra  ordinem,  or  if  the 
magistrate  decides  that  the  plaintiff  is  not  entitled  to  any  action,  or  if 
the  defendant  admit  the  plaintiff  ^s  claim ;  or  finally,  if  one  of  the 
parties  offers  to  the  other  the  oath  upon  the  existence  of  the  disputed 
right,  by  which  offer  he  agrees  to  trust  the  case  to  the  oath  of  his  an- 
tagonist,— in  these  cases  the  suit  is  terminated  before  the  magistrate, 
lu  all  other  cases,  the  appointment  of  a  judge  and  the  redaction  of  a 
formula  take  place.  The  magistrate  charged  with  organizing  the 
jy/iidwm,  hears  the  statement  of  the  parties,  but  instead  of  sending 
them  before  the  jvdex  with  verbal  directions,  as  under  the  previ- 
ous system,  he  performs  his  duty  by  delivering  to  the  parties  a  form- 
ula, which  is  to  govern  the  future  progress  of  the  cause.  The  form- 
ula is  made  up,  as  a  direction  to  the  judges,  from  the  reciprocal  alle- 
gations, charges  and  countercharges  of  the  litigants.  The  plaintiff 
makes  his  charge,  called  intentio,  the  defendant  answers,  exceptio,  the 
plaintiff,  if  need  be,  replies,  replication  to  which  there  may  be  a  tripli- 
ccUio,  <fcc.,  in  a  manner  strictly  analogous  to  the  common  law  mode  of 
special  pleading,  and  in  fact  almost  identical  with  the  oral  pleadings 
aa  we  find  them  in  the  year  books.  The  formula  was  nothing  more 
thau  the  reduction  of  these  statements  to  Avriting,  until  an  issue,  ex- 
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itum,  was  reached.  It  consisted  ordinarily  of  a  recital, of  the  subject 
matter  of  controversy,  by  way  of  inducement;  then  of  the  mutual 
charges  and  replies  of  the  parties,  until  the  fact  about  which  tber 
can  not  agree  is  ascertained;  and  lastly,  the  judgment  to  be  rendered 
according  to  the  findings  of  fact  upon  the  trial.  The  redaction  of 
these  formula  is  the  most  important  part  of  the  procedure  under  this 
system,  and  the  whole  care  of  the  law  is  directed  to  it.  The  moot 
eminent  jurisconsults  are  consulted  by  the  suitors  and  the  magistrates. 
Each  right  has  its  appropriate  formula,  and  the  usual  formula  are 
drawn  up  in  advance  and  hung  up  in  the  forum.  The  plaintiff,  as- 
sisted by  his  counsel,  points  out  before  the  magistrate  the  form  he  re- 
quires; its  elements  are  canvassed;  the  formula  accommodated  to  the 
particular  case;  and  finally  delivered  to  the  litigants. 

The  demand  of  the  formula  was  styled  *'po^ulaiio  farmvia,  tel 
aclionis,  vel  jvdicii" 

The  principal  parts  of  the  formula  were: 

Ist.     The  caption,  '^judex  e'tto/'  let  there  be  a  Judge. 

2nd.  Demonstratio.  The  statement  of  the  facts  which  the  plain- 
tiff alleges  as  the  grounds  of  his  case,  and  which,  like  similar  recitals 
in  modern  pleading,  might  be  omitte<l. 

3rd.  Inteniio,  The  specification  of  the  plaintiff's  claim,  in  the 
nature  of  the  modern  declaration. 

4th.  Exceptio,  The  plea  or  answer  of  the  defendant.  And  to 
this  there  might  be  a  replioatioy  of  the  plaintiff,  a  tripUccAio  of  the 
defendant,  and  so  on  as  before  explained  to  an  issue. 

5th.  Condemnaiio.  The  order  to  the  Judge  to  condemn  or  dis- 
charge the  defendant  according  to  the  weight  of  the  evidence,  or  the 
law  of  the  case. 

As  a  specimen  of  the  condensed  brevity,  and  masterly  perspicuity 
of  these  forms,  take  the  following  example : 

^^  Judex  esio.  Quod  Avlus  Agerius  Numerio  Negidio  hominem  iot- 
vidU;  «  parei  Numerium  Negidium  Ardo  Agerio  sesterHum  X  tn//'w 
dare  oportere;  «i  in  ea  re  nViil  dolo  m'do  Auli  Agerio  factum  $ii  riCffif 
fiat]  judex  Numerium  Negidium  Aulo  Agerio  aeatertiam  XmiHh  (M- 
demiiaiOf  »i  non  paret,  absolvito.^' 

This  brief  form  in  a  few  pregnant  lines,  contains  the  substance  of 
whole  pages  of  Chitty,  and  embraces  declaration,  plea,  replication, 
and  the  final  judgment  to  be  given  upon  the  facts  as  they  may  be 
found.  The  admirers  of  the  forms  of  special  pleading  at  common 
law  in  their  largest  development  may  here  learn  a  useful  lesson. 
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"Let  there  be  a  judge,  i.  e.^  let  the  parties  have  a  trial.  Aidiia 
Agerius,  the  plaintiff,  says  that  he  has  sold  a  slave  to  Numerius  Ne- 
gvlius^  the  defendant.  If  it  is  found  that  Numerivs  Negiflius  owes 
Avdits  Agerius  ten  thousand  sesttrsia.  as  the  price  of  said  slave,  un- 
less it  further  appears  that  Aldus  Agerius  has  been  guilty  of  fraud 
in  the  transaction,  let  judgment  be  given  against  the  defendant  for 
the  sum  claimed.     Otherwise,  discharge  him." 

The  formula,  then,  is  nothing  more  than  the  allegations  of  the 
parties  reduced  to  writing,  and  so  arranged  as  to  settle  the  issue 
to  be  tried,  and  the  judgment  to  be  rendered.  It,  instead  of  send- 
ing the  parties  with  the  formula  to  a  Judge,  the  Magistrate  had 
empannelled  the  cerUumviri  or  recuperatores  as  a  jury,  and  submitted 
the  issue  to  them  upon  the  evidence,  and,  upon  their  finding  pro- 
nounced judgment,  the  proceedings  would  have  been  substantially  a 
trial  at  common  law. 

The  mission  of  the  judex  terminated  with  the  judgment.  The  ex- 
ecution of  the  judgment  belonged  to  the  Magistrate. 

The  judgment  might,  however,  be  annulled,  rescinded,  or  revers- 
ed in  one  of  three  ways  : 

1.  The  judgment  might  be  null  because  contrary  to  an  express  law, 
Senatus  consult,  or  Constitution ;  by  reason  of  some  material  defect 
in  the  proceedings ;  on  account  of  the  incompetency  of  the  Magis- 
trate or  Judges,  or  incapacity  of  one  of  the  parties.  In  these  cases, 
the  party  might  avail  himself  of  the  nullity  before  the  Magistrate, 
the  plaintiff,  by  commencing  a  new  action;  the  defendant,  by  resisting 
the  execution  of  the  void  judgment. 

2.  Even  when  the  sentence  is  not  a  nullity,  it  might,  for  particu- 
lar causes,  such  as  fraud  in  its  procurement  or  incapacity  of  a  party, 
he  treated  by  the  Magistrate  as  never  having  been  made,  and  the  de- 
fendant restored  to  his  rights. 

3.  It  seems,  too,  that  every  Magistrate,  or,  at  any  rate  the  Tri- 
bunes, had  the  power  of  annulling  the  decision  of  an  inferior,  and, 
perhaps,  equal  Magistrate,  by  his  simple  veto. 

4.  And  finally  from  the  time  of  Augustus,  and  probably  by  the 
law  3 vil'm  judichria,  the  right  of  appeal  was  introduced,  and  gradu- 
ally developed.  The  appeal  might  be  made  immediately  after  the 
sentence  viva  voce,  ^Hnter  acta  voce  appellare/^  or  within  a  certain  time 
hy  written  notice,  ^Hibbelli  appellatoHiJ'  No  appeal  could  be  tried 
without  a  rescript,  called  "litteroi  dimissorioi"  from  the  inferior  to  the 
superior  jurisdiction,  giving  full  particulars  of  the  case.    The  aj^peal 
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suspended  the  execution,  and  carried  the  cause  to  the  superior  Mag- 
istrate; and  so,  in  some  instances,  more  than  once,  from  degree  to  de- 
gree, and  finally  to  the  Emperor,  in  the  last  resort. 

Criminal  prosecutions,  under  the  Roman  law,  were  not  conducted 
by  the  State,  but  by  any  private  citizen  who  chose  to  act.  The  life  of 
every  citizen  was  from  an  early  period  protected  by  an  appeal  to  the 
comt'tm,  and  his  person  was  subsequently  made  inviolable  by  the  Por- 
tian  and  Sempronian  law.  The  personal  presence  of  the  accused  and 
the  accuser  was  necessary,  and  the  witnesses,  as  a  general  rule,  were 
required  to  be  examined  in  open  court.  Penal  jurisprudence  was  st 
no  time,  a  very  important  part  of  the  Roman  law,  owing,  no  doubt, 
to  the  extensive  power  of  the  father  of  the  family,  and  of  the  general 
in  command  of  an  army.  Roman  citizens  had  the  right,  under  the 
Republic,  of  stopping  the  proceedings  by  an  appeal  to  the  Tribunes. 
And,  under  the  empire,  Roman  citizens  in  the  Provinces  might  ap- 
peal to  the  Emperors.  We  have  a  notable  instance  of  the  exercise 
of  this  right  in  the  case  of  the  Apostle  Paul,  and  his  memorable 
"appeal  unto  Csesar." 

Under  the  Republic,  a  Roman  citizen  could  theoretically  only  be 
tried  on  a  criminal  charge  by  the  people,  but  this  power  was  dele- 
gated by  special  laws  to  certain  bodies  of  judges  superintended  by  the 
Pretors.  Thus,  one  Pretor  presided  over  trials  for  homicide,  another 
over  trials  for  treason,  and  so  on.  But  the  presiding  magistrate  only 
saw  to  the  legal  formality  of  the  proceedings,  and  did  not  give  the 
sentence.  This  was  prounced  by  the  judges,  or  rather  jurors,  chosen 
by  lot  from  amongst  the  Senators  or  Knights,  who  gave  their  vote 
by  ballot.  Under  the  Empire,  this  system,  although  not  formallv 
abolished,  was  gradually  superseded.  The  Emperors  from  the  first, 
claimed  supreme  judicial  authority,  both  civil  and  criminal,  to  be  ex- 
ercised in  person  or  by  delegates.  The  power  to  try  criminals  was 
delegated  chiefly  to  the  Prefect  of  the  city;  and  though  such  cases 
might,  up  to  the  beginning  of  the  second  century,  be  tried  by  the 
Pretors  in  the  old  way,  yet  this  became  more  and  more  unusual,  and 
finally  died  out.  Thus  the  trial  of  criminal  charges  was  transferred 
from  a  jury  of  independent  citizens,  to  a  single  magistrate  appointed 
by  the  Emperor,  controlled  only  by  a  council  of  assessors,  to  whose 
opinions  he  was  not  bound  to  conform :  See  Conybeare  &  Howson^s 
Life  of  St.  Paul,  vol.  2,  p.  470 ;  and  Gibbon. 

When  the  magistrate,  as  we  have  seen,  instead  of  sending  the  par- 
ties before  a  judex,  was  authorized  to  decide  the  case  himself,  the 
form  of  procedure  was  called  *' extra  ordinem  cognitio^judicia  esAracf' 
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dinariaJ^  This  was  always  the  case  in  some  particular  class  of  ac- 
tions, and  gradually  extended  to  othera  In  the  reign  of  Diocletian, 
the  formulary  system  began  to  disappear  under  the  more  frequent  use 
of  the  extraordinary  procedure.  A  constitution  of  that  Emperor,  A. 
D.,  294,  established  the  extraordinary  as  the  general  practice  in  the 
provinces.  Afterwards,  this  practice  was  extended  over  the  whole 
Empire,  and  the  system  of  formulas  gave  place  entirely  to  its  suc- 
cessor. 

"Ze  gouvemment  est  imperialisp/'  says  Prof.  Ortolan,  eloquently, 
"ce  qui  fut  la  condUiUion  de  Home  n'existe  phis,  L'ai'istocratie  des 
familks  patrioiennea  ei  la  snscepiibilite  remuante  de  la  Pkbe  dorment 
dons  rhistoire.  La  population  primitive  a  meme  disparu  sous  un  tllvr- 
vion  inceasante  de  taiUes  ka  popviationa.  Depuia  Conatantin,  Rome  et 
It  Tibre  aont  d^eckua;  Conatatttifiople  et  le  Bosphore  lea  remplacent; 
Ptmpire  n'eat  plus  Romain,  il  eat  Aaittique.  11  ae  diuise  en  qucdrea 
grandea  Prefectures:  Vorieni,  Plllurie,  Vltalie,  ka  Oaulea;  chaque  Di" 
ocese  en  Provinces;  P Italic  eat  un  Prefecture  !  Le  Chriatianiame  eat  la 
religion  de  Vetat.^^ — Generalization,  §  102. 

The  government  is  imperialized.  The  pride  of  the  patrician,  the 
restless  ambition  of  the  Plebs  sleep  in  history.  Italy  is  a  prefecture! 
The  motley  population  of  a  conquered  world  has  taken  the  place  of 
the  stem  old  Roman.  The  gorgeous  worship  of  the  Etruscan  priest- 
hood has  been  replaced  by  the  religion  ot  the  crucified  Nazarene. 
The  Empire  is  no  longer  Latin,  it  is  Asiatic! 

The  profound  revolution  here  referred  to  is  equally  evidenced  in 
the  judiciary  system.  There  is  no  longer  any  question  about  patri- 
cian magistrates  charged  with  declaring  the  law;  there  are  no  longer 
any  contests  between  the  Senators,  and  the  Equites,  and  the  Plebs, 
for  admission  to  the  list  of  judtcea.  There  are  no  longer  any  decuria 
prepared  In  the  forum  annually  before  the  people,  and  publicly  ex- 
posed. The  City  no  longer  chooses  its  magistrates,  the  citizen  his 
judge.     These  also  sleep  in  history! 

The  Rector  or  President  of  each  province;  the  Vicarius,  Vicege- 
rent, or  other  lieutenant  delegated  by  the  Prefect;  the  Pretbrian  Pre- 
fect judging  upon  appeal  as  representative  of  the  Emperor,  and,  as 
final  resort,  the  Emperor  himself;  the  local  magistrates  of  each  city 
with  inferior  and  limited  jurisdiction;  Rome^  Constantinople,  and 
Alexandria,  with  their  separate  systems;  the  fiscal  jurisdiction  con- 
fided by  the  Emperor  to  special  agents;  the  military  jurisdiction  en- 
tirely distinct  from  the  civil;  and  finally  the  ecclesiastical  jurisdic- 
tion, obligatory  upon  the  clergy,  voluntary  upon  the  laity; — such  is 
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the  judiciary  organization  during  the  third  period.  The  distinction 
between  the  jus  and  the  juficium  has  disappeared;  there  is  no  longer 
any  institution  of  a  judge,  or  redaction  of  a  formula  for  each  case. 
The  person  seeking  redress  summons  his  adversary  before  the  court 
by  regular  process,  served  by  a  ministerial  officer,  and  the  magistrate 
deci<}es  the  case.  That  which  was  the  exception  becomes  the  rule. 
Every  procedure  is  extraordinary. 

Scarce  a  vestige  of  ancient  Rome  remained  to  her  d^enerate  de- 
scendants.    Even  the  memory  of  her  early  annals  was  being  lost,  and 
the  vigorous  tongue  of  Cato  and  Tully  fast  waning  before  the  lan- 
guage of  the  flexible  Greek.     The  Roman  law  alone  remained.  Here 
was  gathered  the  embodied  wisdom  of  thirteen  hundred  years,  and 
the  abstract  intellect  of  an  unrivalled  list  of  eminent  jurisconsults. 
And,  although  the  practical  administration  of  justice  had  lost  much 
of  the  merit  which  characterized  it  in  the  early  days  of  the  Republic; 
although  the  stern  purity  of  the  magistrate,  the  unswerving  integrity 
of  the  judices,  and  the  bold  freedom  of  the  primitive  advocate,  had 
given  place  to  the  venality  of  the  imperial  vicegerent  and  the  cring- 
ing servility  of  Eunuchs  and  courtiers;  yet  it  is  certain  the  law  itself 
could  at  no  previous  period,  have  preferred  stronger  claims  to  be  con- 
sidered as  "written  reason."     The  original  simplicity  had  disappeared 
before  the  labors  of  the  philosophic  jurists, — the  code  of  the  Decem- 
virs had  expanded  into  the  Pandects, — the  rude  covering  of  form 
had  been  thrown  ofl*,  and  the  Roman  law  had  assumed  the  flexible 
garb  of  principle,  applicable  to  every  age  and  every  country. 

W.  F.  COOPEB. 
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Acceptance  of  Bills  of  Exchange. 


§  1.  The  drawer  of  a  bill  undertakes  that  when  it  is  presented 
to  the  drawee  he  will  accept  it;  and  by  acceptance  is  meant  an  under- 
taking on  his  part  to  pay  it  according  to  its  tenor.  The  acceptor  by 
his  act,  engages  to  pay  the  holder,  whether  payee  or  indorsee,  the  full 
amount  of  the  bill  at  maturity;  and  if  he  does  not,  the  holder  may 
sue  hira.* 

If  the  drawee  have  funds  in  his  hands  belonging  to  the  drawer,  it 
is  his  duty,  according  to  mercantile  usage,  to  know  the  bill  by  ac- 
cepting it;  but  he  is  not  legally  bound  to  do  so  by  the  mere  fact  that 
be  holds  such  funds,  any  more  than  a  debtor  is  legally  bound  to  ex- 
ecute a  promissory  note  to  his  creditor  for  the  amount  due  upon  his 
request  to  do  so.*  But  there  may  be  relations  between  the  drawer 
and  drawee  which  make  it  incumbent  on  the  latter  to  honor  the  bill. 
Thus,  if  the  drawee  has  been  supplied  with  funds  for  the  express 
purpose  of  meeting  the  bill;  or  if  he  have  money  on  deposit  under 
such  circumstances  as  imply  a  contract  on  his  part  to  accept  the  bill, 
as  for  instance,  if  he  be  a  banker  and  the  bill  (or  check)  be  drawn 
on  a  cash  account,  he  will  be  answerable  in  an  action  of  tort  for  not 
honoring  the  draft.^ 

The  effect  of  the  acceptance  of  a  bill  is  to  constitute  the  acceptor 
the  principal  debtor.  The  bill  becomes  by  the  acceptance  very  simi- 
lar to  a  promissory  note — the  acceptor  being  the  promiser,  and  the 
drawer  standing  in  the  relation  of  an  indorser. 

But  in  respect  to  the  acceptor's  position  with  regard  to  the  drawer, 
and  the  amount  for  which  he  renders  himself  liable  by  accepting  the 
bill,  it  is  well  to  observe  that  the  acceptance  does  not  entitle  the  ac- 
ceptor to  charge  it  in  account  against  the  drawer  from  the  date  of 
acceptance,  unless  he  pays  the  whole  amount  at  the  time,  or  dis- 
charges the  drawer  from  all  responsibility.* 

§  2.  According  to  the  law  merchant,  an  acceptance  may  be  ex- 
pressed in  words,  or  implied  from  the  conduct  of  the  drawee.     It  may 

^Hoffman  &  Co.  vs.  Milwaukee  Bank,  12  Wallace,  181;  Bayley  on  Bills,  96. 
^Story  on  Bills,  113,  117,  238;  Edwards  on  Bills,  405. 

'Xaraetti  «.  Williams,  1  Barn.  &  Ad.,  415,   (20  E.  C.  L.  R.)     See  chapter  on 
Checks. 
^Bracton  t«.  Willing,  4  Call.,  288, 
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be  verbal  or  written.  It  may  be  in  writing  on  Vie  bill  itself,  or  on  a 
separate  paper.  It  may  be  absolute^  or  conditional,  or  qiutlified.  It 
may  be  before  the  bill  is  drawn  or  ajterwards. 

By  statute,  in  many  of  the  States,  these  principles  of  the  law 
merchant  governing  acceptances  are  modified,  or  repealed  in  one  re- 
spect or  another,  as  will  be  seen  hereafter. 

It  is  extraordinary  that  such  a  case  arises,  but  a  draft  drawn  by  ^4. 
ujK)n  /?.,  requiring  him  to  pay  to  the  order  of  B,  at  a  certain  time,  a 
certain  sura  "without  acceptance,"  is  nevertheless  a  bill  of  exchange, 
and  acceptance  would  be  unnecessary.^ 

Who  May  Accept. 

§  3,  The  drawing  of  a  bill  imports  a  contract  on  the  part  of  the 
drawer  that  the  drawee  is  a  person  competent  to  accept;  and  there- 
fore, if  the  holder  upon  presentment  of  the  bill,  ascertains  that  the 
drawee  is  incapable  of  contracting — for  instance,  is  a  minor,  an  idiot, 
or  a  married  woman — he  may  cause  it  to  be  protested,  and  proceed 
against  antecedent  parties  as  usual  in  cases  of  dishonor.^ 

§  4.  Except  in  cases  of  acceptance  for  honor,  no  one  can  accept 
a  bill,  except  the  party  on  whom  it  is  drawn,  or  his  authorized  agent.' 
Thus,  if  it  be  addressed  to  A,,  an  acceptance  by  B,,  unless  for  honor, 
will  not  bind  him.*  Nor  can  there  be  a  series  of  acceptors;  and  if ' 
a  bill  addressed  to  one  be  accepted  by  two  persons,  the  acceptance  of 
the  first  will  be  vitiated  by  having  been  altered  in  an  essential  part.* 
But  if  any  other  person,  after  an  acceptance,  subsequently  accepts  the 
bill  for  the  purpose  of  guaranteeing  its  credit  in  the  usual  form  of  an 
acceptance,  then  if  there  is  a  sufficient  consideration,  he  may  be  bound 
thereby  as  a  guarantor;  but  he  is  not  liable  as  an  acceptor." 

^Miller  vs.  ThonifM)!!,  3  Man.  &  G.,  576;  (42  E.  C.  L.  R.;)  Key  vs.  Kinnear,  2  M.  & 

Rob.,  117. 

'^Chitty  on  Bills,  (13  Am.ed.,)  320;  Thomson  on  Bills,  (Wilson's  ed.,)  210;  Slorr 
on  Bills',  g  230. 

^D.ivis  VA.  Clark,  6  Q.  B.,  16,  (51  E.  C.  L.  R.;)  Jenkins  vs,  Hutchinson,  IS  Q.  B,, 
744;  (66  E.  C.  L.  R.;)   Palhill  vs.  Walter,  3  B.  &  Ad.,  114;  (23  E.  C.  L.  R.) 

*Davirt  vs.  Clarke,  ('.  Q.  B.,  16,  (51  E.  C.  L.  R.;)  May  C8.  Kelly,  27  Ala.,  497. 

^Tackson  fs.  Hudson,  2  Camp.,  447;  Bayley  on  Bills,  100;  Story  on  Bills,  g  254. 

^Thomson  on  Bills,  112,  212.    There  being  no  agreement  as  to  any  guaranty. 

^Story  on  Bills,  §  254;  Chitly  on  Bills,  (13  Am.  ed.,)  321;  Tackson  vs.  Ilodson,  2 
Camp.,  447.  In  this  case  the  bill  was  drawn  on  and  accepted  by  I.  Ir>*ing.  Under 
his  accejitance  a  defendant  wrote  "Accepted,  Jos.  Hudson,  payable  at,  &c"  Hodson 
was  sued  as  acct^ptor;  and  plaintiff  offered  to  prove  that  he  had  had  dealings  with  Ir- 
ving, and  had  refused  to  trust  him  further,  unless  defendant  would  become  his  surety, 
and  the  defendant  in  order  to  guarantee  Irving's  credit  wrote  the  acceptance  in  the 
b\ll.     Lord  Ellenborough  said  this  was  no  acceptance,  but  a  collateral  undertaking. 
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BiLi^8  Drawn  on  More  Than  One  Person. 

§  5*  If  a  bill  is  drawn  on  two  persons  not  partners,  both  should 
accept,  and  if  either  refuse,  the  bill  may  be  protested  for  his  non- 
acceptance;*  but  the  party  accepting  will  be  bound  by  his  acceptance.' 
If  the  bill  is  addressed  to  two  persons,  ^'or  either  of  them,^'  accep- 
tance by  either  is  a  sufficient  compliance  with  its  mandate.^ 

§  6.  If  a  bill  be  drawn  upon  a  firm,  it  may  be  accepted  by, any 
one  of  the  partners  in  the  partnership  name;*  and  it  will  be  a  good 
partnership  acceptance,  if  in  one  partner's  individual  name;*  but  it 
seems  that  in  cither  case,  in  order  to  bind  the  firm,  it  must  have  been 
drawn  for  partnership  purposes,®  unless  in  the  hands  of  a  bona  fide 
holder  for  value,  without  notice,  in  which  event  it  would  be  valid 
whether  drawn  for  partnership  purposes  or  otherwise.^ 

If  a  bill  drawn  on  an  individual  member  of  a  firm  be  accepted  by 
him  in  the  name  of  the  firm,  it  will  bind  him  individually,  but  not 
the  firm;^  and  if  a  bill  be  drawn  on  a  firm  and  accepted  by  a  person 
describing  himself  as  manager  or  agent,  there  may  be  an  action 
against  him  as  acceptor,  although  he  may  have  falsely  affirmed  his 
authority  to  accept,  and  the  firm  be  not  bound.*  An  acceptance  of  a 
bill  drawn  on  him  by  a  member  of  a  firm  will  bind  him  only,  al- 
though expressed  to  be  on  account  of  the  firm.*^ 

§  7.  An  acceptance  may  be  made  by  an  agent ;  but  certainly  the 
holder  may  require  the  production  by  him  of  clear  and  explicit  au- 
thority from  his  principal  to  accept  in  his  name,  and  witliout  its  pro- 
duction treat  the  bill  as  dishonored;"  and  it  has  been  doubted  wheth- 
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>^hich  should  have  been  declared  on  as  such.  See  Bay  ley  on  Bills,  100.  In  Thom- 
son on  Bills,  P'  212,  it  is  paid:  ''It  seems  that  a  second  person  may  accept  a  bill  ad- 
dressed to  a  first,  if  he  accept  on  the  footing  expressed  or  understood  at  the  time  the 
bill  was  issued  that  he  was  to  be  a  cautioner  for  the  first;  and  if  a  person  in  this  way 
become  validly  a  party  to  a  bill,  he  stands  toward  the  holder  in  the  same  relation  as 
if  he  were  a  co-principal,  his  rights  as  cautioner  merely  regulating  his  right  of  relief 
against  the  true  principal." 

^Chitty  on  Bills',  (13  Am.  ed  ,)  73,  321;  Dupays  «k  Shepherd,  Holt,  297. 

H)wen  U8.  Van  Usler,  10  C.  B.,  318,  (70  E,  C.  L.  R.;)  Bayley  on  Bills,  40, 101. 

'Thomson  on  Bills,  212. 

*Pinkn€y  t».  Hull,  1  Salk.,  126;  Mason  tJs.  Rumsey,  1  Camp.,  384. 

^Byles  on  Bills,  (Sharswood's  ed.,)  126;  Mason  vs.  Rumney,  1  Camp.,  384;  Chitty 
(13  Am.  ed.,)  63-54.  «Pinkney  vs.  Hall,  1  Salk.,  126. 

^Catskill  Bank  w.  Stall,  15  Wend.,  364;  Bairs  t».  Cochran,  4  Sergt.  &  R ,  397;  Liv- 
ingston i».  Roosevelt,  4  Johns.,  351. 

^Nichols  i»  Diamond,  24  Eng.  Law  &  Eq.  R.,  403. 

•Owen  t».  Van  Uster,  270  E.  C.  L.  R.,  318.    "Cunningham  rs.  Smithson,  1 2  Leigh,  32 

"Atwood  vs.  Munnings,  7  B.  &  C,  278,  (14  E.  C.  L.  R.;)  Byles  on  Bills,  (Share- 
food's  ed.,)  113;  Chitty,  (13  Am.  ed.,)  320;  Thomson  on  Bills,  211. 
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er  the  holder  is  bound  to  acquiesce  in  an  acceptance  by  an  agent,  as 
such  an  acceptance  would  multiply  the  proofs  of  the  holder's  title.^ 
But  if  the  agency  were  clear,  we  think  the  holder  would  be  bound 
to  take  the  agent's  acceptance — acceptance  by  procuration,  as  it  is 
termed.^  If  the  holder  takes  an  acceptance  from  one  unduly  alleging 
his  agency,  and  without  giving  notice  to  antecedent  parties,  they  will 
be  released,  if  the  principal  refuses  to  ratify  the  act.* 

Express  Acceptance — ^^''hat  Amounts  to. 

§  8.  As  to  express  acceptance  it  is  usually  made  by  writing  the 
word  "rrrcfpfed,"  across  the  face  of  the  bill,  (which  the  drawee  may 
do  with  pen  or  pencil,)  and  adding  the  acceptor's  signature.  Bat  by 
the  law  merchant  neither  the  word  nor  the  signature  is  necessary— 
"accepted"*  without  a  signature^  "seen,*'*  "honored,*'*  "presented,"' 
**I  will  pay  the  bill,"*  or  writing  the  day  and  month  when  present- 
ed;^ or  a  writtau  direction  of  the  drawee  on  the  bill  to  some  other 
person  to  pay  it,*  "^or  the  signature  of  the  drawee  alone,**  or  tiie  word 
"accepted."" 

It  has  been  held  that  where  the  statute  law  requires  that  accept- 
ance shall  be  in  writing  on  the  bill,  and  signed  by  the  party  to  be 
charged  thereby,  or  his  agent,  that  such  requisition  is  complied  with 
by  the  acceptor's  writing  his  name  across  the  face  of  the  bill.** 

It  has  been  said  that,  *'I  will  not  accept  this  bill,"  written  across 
the  face  of  it,  amounts  to  acceptance, — but  it  is  impossible  to  suppose 
that  any  such  decision  will  be  rendered  unless,  indeed,  the  "not"  were 
unintentionally  inserted.** 

Implied  Acceptance. 

§  9.  So  acceptance  may  be  implied  from  the  conduct  of  the 
drawee.  Any  conduct  of  the  drawee  (as  statute  intervening)  from 
which  the  holder  is  justified  in   drawing  the  conclusion  that  the 

iQoore  tw.  (Jallaway,  1  E^p.,  115 ;  Byles  113 ;  Chitty,  321. 

"Beawes  No.  87;  Thomgon  on  Bills,  211.  '*  Thomson,  211 ;  Cliitty,  321. 

*  Phillips  m.  Frost,  29  Maine,  77 ;  Dufaur  m  Oxenden,  1  Moody  &  R.,  90. 

5 Birnet  w.  Smith,  10  Foster  256  ;  Spaar  w.  Pratt,  2  Hill,  582. 

«  Story  on  Bills,  ?  213 ;  1  Para.  N  &  B.,  2S2  'Anonymius  C)mb.,  401. 

»Ward  vs.  Allen,  2  Met.,  (Mass.,)  53 ;  Leach  w,  Buchanan,  4  Esp.,  226. 

» 1  Pars.  N.  &  B.,  2 13. 

»»  Moore  w.  Wilby,  BuUer  N.  &  P.,  270;  Harper  iw.  West,  1  Cr.  C.  C,  192. 

"Spear  iw.  Pratt,  2  HHl,  582;  Wheeler  tw.  Webster,  1  E.  D.  Smith,  I. 

"Miller  m.  Butler,  1  Cr.  C.  C  ,  170.  "Spear  tw.  Pratt,  2  Hill,  582. 

"Bayley  on  Bills,  164;  1  Parsons  X.  &  B.,  283. 
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drawee  intended  to  accept  the  bill^  and  intended  to  be  so  understood, 
will  be  regarded  as  an  acceptance.^  Thus,  keeping  a  bill  a  consider- 
able length  of  time,  without  returning  an  answer,  may,  under  cir- 
cumstances, be  considered  as  an  acceptance ;  especially  if  the  drawee 
be  informed  that  delay  will  be  so  considered,  and  there  be  an  infer- 
ence from  the  language  of  the  drawee  that  he  intended  an  accept- 
ance.' 

The  cases  have  been  decided  upon  special  circumstances,  and  the 
mere  detention  for  an  unseasonable  time  is  not  considered  as  amount- 
ing to  an  acceptance.^ 

§  10.  A  letter  from  the  drawee  to  the  drawer,  the  latter  being 
dead^  but  the  former  not  knowing  it,  has  been  held  an  acceptance,  on 
the  ground  that  it  was  so  intended.^  The  death  of  the  drawee  is  no 
revocation  of  a  bill,  if  it  has  passed  into  the  hands  of  a  bona  fide 
holder.* 

§  11.  After  a  refusal  to  accept,  neither  the  detention  or  destruction 
of  the  bill  will  amount  to  acceptance;*  and  unless  the  bill  had  in  fact 
been  accepted  before  it  was  destroyed,  it  seems  that  the  destruction 
of  it  will  not  amount  to  acceptance,  there  being  other  appropriate 
remedies — for  example,  trover  for  destruction  of  the  bill.^ 

It  has  been  held,  that  if  the  drawee  of  a  bill,  drawn  and  indorstni 
for  his  accommodation,  procure  the  same  to  be  discounted,  and  pro- 
mise to  pay  it  at  maturity,  he  constitutes  himself  an  acceptor;®  and 
that  a  promise  to  pay  a  bill  at  maturity  amounts  to  an  acceptance.^ 
Also,  that  authority  *^to  draw  on  us  or  either  of  us,'^  and  "we  hereby 
jointly  and  severally  hold  ourselves  accountable  for  the  acceptance 
and  payment  of  such  drafts,"  binds  the  signers  jointly  and  severally 
to  the  payment  of  acceptances  by  each  other.^° 

*  Pare.  N.  &  B.,  287 ;  Byles  on  Bills,  (Sharawood's  ed.,)  315 ;  Billing  w.  Devaney, 
3  M.  <&  G.,  565. 

»Chitty  on  Bills,  324;  Byles  on  Bills,  (Sharewood's  ed.,)  315 ;  Bayley  on  Bills,  193; 
Harvey  vs.  Martin,  1  Camp.,  425;  see  Jeune  vs.  Ward,  2  Stark,  326;  note  1  B.  &  Aid., 
653. 

»  Mason  i».  Bartf,  2  B.  &  Aid.,  26 ;  Koch  iw.  Howell,  6  Watts  <&  S.,  350. 

*  Billing  vs.  Deyaux,  3  Man.  &  G.,  205. 

H}ott8  vs.  Perkins,  12  Mass.,  206 ;  Chitty  on  Bills,  282,  287 ;  Thomson  on  Bills, 
(Wilson's  ed.,)  216. 

<Jeune  vs.  Ward,  1  B.  &  Aid.,  653. 

U  Pare.  N.  &  B.,  285;  Story  on  Bills,  §  248.  In  New  York,  destruction  of  the 
bill  amounts  to  an  acceptance:     Edwards  on  Bills,  417,  citing  English  cases. 

»Bank  of  Rutland  vs.  Woodruff,  34  Vt.,  89. 

"Spaulding  vs.  Andrews,  12  Wright,  411. 

"^Michigan  State  Bank  vs.  Pecks,  2  Williams,  200. 
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If  a  party  accept  a  bill  in  which  no  drawee  is  named,  it  will  be 
regarded  as  acknowledging  that  he  was  the  drawee,  and  will  operate 
as  a  complete  accepted  instrument.^ 

Drawee  may  Deliberate  Twenty-four  Hours  whether  or 

^OT  TO  Accept. 

§  12.  When  the  bill  is  presented  to  the  drawee  for  acceptance,  he 
is  entitled,  if  he  desires  it,  to  a  reasonable  time  to  examine  into  the 
state  of  his  accounts  with  the  drawer,  and  deliberate  whether  or  not 
he  will  honor  the  bill.  To  afford  him  this  opportunity,  which  it 
may  be  very  necessary  for  him  to  avail  of,  he  is  allowed  twenty-four 
hours,  and  it  is  usual  to  leave  the  bill  with  him  for  that  period;' 
though  it  has  been  paid  that  if  the  post  goes  out  in  the  meantime  the 
bill  should  be  protested  immediately  if  not  accepted,  and  notice  of 
dishonor  sent.^  ^But  this  rule  is  too  rigid,*  especially  in  countries 
like  the  United  States,  in  which  the  mail  facilities  a^re  so  great;  nor 
does  it  consist  with  the  rule  allowing  a  whole  day  for  preparation  of 
notice. 

But  if  the  drawee  refuses  to  accept  within  the  twenty-four  hours, 
the  bill  must  be  protested  immediately;'  and  if  at  the  end  of  twenty- 
four  hours  the  drawee  does  not  signify  his  acceptance,  protest  must 
be  immediately  made,  and  notice  given.^ 

When  Acceptance  May  be  Made. 

§  13.  The  acceptor  may  write  his  acceptance  before  the  bill  is 
drawn,  and  deliver  it  in  blank  to  be  filled  up;  and  in  that  event  it 
will  date,  and  the  Statute  of  Limitations  begin  to  run,  from  the  time 
it  is  thus  completed.^     It  is  not  necessary  that  the  bill  should  be 

1  Wheeler  i«.  Webster,  1  E.  D.  Smith,  1;  1  Pars.  N.  &  B.,289;  Gray  w.Milner,8 
Taunt.,  739;  3  J.  B.  Moore,  90;  Davis  w.  Clarke,  6  Q.  B.,  16;  Thomsoo  on  BilU, 
(Wilson's  ed.,)  212. 

^Connelly  vs.  McKean,  64  Penn.  St.  R.,  113;  Case  m.  Burt,  15  Mich.,  82;  Overmin 
tw.  Iloboken  City  Bank,  31  N.  J.  L.  R,  (3  Vrooms,)  663;  Montgomery  County  Bank 
i-*.  Albany  City  Bank,  8  Barbour,  399;  1  Parsons  on  Contracts,  266;  BeWtMH  «.  Hes- 
ter, 1  Ld.  Ray'd,  280;  Ingram  tw.  Forster,  2  J.  P.  Smith,  242;  Byles  on  B  lU,  (Shan- 
wood's  ed.,)  303;  1  Pars.  N.  &  B.,  348;  Bayley  on  Bills,  (Am.  ed.,)  139;  Story  on  Bilk, 
§  237;  Edwards,  400;  Chitty  on  Bills,  (13  Am.  ed.,)  317, 321. 

'Bellasis  tw.  Hester,  1  Vd  Ray'd.  280 ;  Thomson  on  Bills,  (Wilson's  ed.,)  213; 
Beawes,  No.  17;  Byles  on  Bills,  (Sharswood's  ed.,)  303. 

^Morrison  t».  Buchanan,  6  C.  &  P.,  18;  Chitty  on  Bills,  (13  Am.  ed.,)  317-521. 

n  Pars.  N.  &  B.,  348;  Chitty  on  BilU,  (13  Am.  ed.,)  317;  Edwards,  400. 

•Ingram  tw.  Foster,  2  J.  P.  Smith,  242. 

'Montague  iw.  Perkins,  22  Eng.  L.  &  Eq.,  516;  Molloy  tw.  Delves,  4  Gar.  A  Ft  *^ 
Bank  of  Limestone  tw.  Penick,  5  T.  B.  Monroe,  25. 
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draAvn  by  the  same  person  to  whom  the  acceptor  handed  the  blank 
acceptance.*  And  where  the  blank  acceptance  was  filled  up  after  the 
lapse  of  twelve  years,  and,  as  the  jury  found,  after  the  lapse  of  a 
reasonable  time,  the  acceptor  was  held  liable  to  a  bona  fde  indorsee.^ 
Furthermore,  the  acceptor  in  blank  will  be  liable  for  any  amount  for 
which  the  bill  is  filled  up  when  it  has  passed  into  the  hands  of  any 
bona  fide  holder,  without  notice  that  his  authority  has  been  exceeded.' 

Acceptance  dates  from  delivery  until  which  time  it  is  revocable;* 
but  if  not  in  the  hands  of  the  acceptor,  and  accepted  verbally,  this 
principle  would  have  no  application.* 

An  acceptance  may  be  also  after  the  bill  has  been  discounted,  and 
is  just  as  binding  then  as  if  made  before.* 

If  there  is  a  settled  usage  on  the  part  of  the  bank  to  which  a  bill  is 
sent  for  collection,  not  to  note  it  as  dishonored,  after  calling  on  the 
drawee  for  acceptance,  it  will  be  a  good  defense  against  the  charge  of 
negligence.'' 

§  14.  There  may  be  acceptance  of  a  bill  after  it  has  become  paya- 
ble, and  atler  protest,  in  which  case  the  bill  is  regarded  as  payable  on 
demand.*  And  after  acceptance  has  been  once  refused,  the  drawee 
may  afterwards  accept,  and  bind  himself  as  acceptor — but  he  can  not 
bind  the  other  parties  unless  the  bill  was  duly  protested.' 

Death  of  the  drawer  is  no  revocation  of  a  bill  in  the  hands  of  a 
bona  fide  holder;  and  therefore,  after  his  death  it  may  be  accepted  by 
the  drawee,  although  he  has  knowledge  of  that  fact.*^  The  presump- 
tion is  that  a  bill  was  accepted  before  maturity,  and  within  a  reason- 
able time  after  date." 

»Schulte  V8.  Ashley,  7  C.  &  P.,  99,  (32  E.  C.  L.  R.) 

'MonUi£:ue  iw.  Perkins,  22  Eng.  L.  &  Eq.,  516. 

'Bank  of  Commonwealth  vs.  Curry,  2  Dana,  142;  Moody  tw.  Threlkeld,  13  Georgia 
55;  Byles  on  Bills,  (Shars wood's  ed.,)  308. 

*Cox  i».  Troy,  5  B.  &  Aid.,  474;  but  see  Thornton  vs.  Dick,  4  Esp.,  270. 

*1  Parsons  N.  &  B.,  291. 

^Mechanics  Bank  vs.  Livingi*ton,  33  Barbour,  458. 

^Bank  of  Washington  vs.  Triplett,  1  Peters,  25. 

"Billing  vs.  Devany,  3  Man.  &  G.,  5;;5;  Christie  vs.  Pearl,  7  M.  &  W.,  491;  .Jackson 
rs.  Pigot,  1  L*d  Ray'd,  361;  Mutford  w.  Walcot,/d.,  374;  Chitty  on  Bills,  313;  Bay- 
ley,  181;  Story,  i  250;  William-*  t>«.  Winans,  2  Green,  339;  Stockwell  vs.  Bramble,  3 
Ind.,  428;  Bank  of  Louisville  vs.  Ellery,  34  Barb.,  630. 

•Wynne  vs.  Raikes,  5  E  ist,  514;  Thomson  on  Bills,  (Wilson's  ed.,)  214. 

*«Cutt8  tw.  Perkins,  12  Mass.,  206. 

"Roberts  w.  Bethell,  12  C.  B.,  778,  (71  E.  C.  L.  R.) 
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Acceptance  need  not  be  on  the  Bill. 

§  15.  An  acceptance  may  be,  by  the  law  merchant,  on  a  separate 
paper,  or  by  letter.^  Thus  a  written  promise  to  accept  an  existing 
bill,  or  "that  it  shall  meet  with  due  honor;"  or  that  the  drawee  "will 
accept  or  certainly  pay  it" — or  any  other  equivalent  language  has 
been  held  to  amount  to  aoceptaqce.^  But  if  the  language  be  equivo- 
cal, if  it  be  merely  stated  "your  bill  shall  have  attention,"  it  is  in- 
sufficient.^ 

Either  of  a  set  op  Bills  may  be. 

§  16.  Either  of  a  set  of  bills  may  be  presented  for  acceptance,  and 
if  not  accepted,  a  right  of  action  accrues  immediately  upon  due  notice 
against  all  the  antecedent  parties  to  the  bill,  without  any  others  of 
the  set  being  presented.*  But  the  drawee  should  accept  but  one  ol 
the  set,  for  if  two  or  more  of  the  set  should  be  accepted,  and  should 
come  into  the  hands  of  different  holders,  and  the  acceptor  should  pay 
one,  he  might  also  be  obliged  to  pay  the  others  also.* 

Where  one  of  a  set  which  was  made  and  accepted  in  blank  is  filled  ^ 
up,  varying  from  the  others,  not  only  in  date  and  amount,  but  also 
as  to  time  and  place  of  payment,  and  is  negotiated  by  the  correspond- 
ent of  the  acceptor  to  a  bona  fide  paity,  without  notice  that  such  act 
was  done  without  authority,  the  acceptor  is  liable  to  such  bona  fide 
holder.^ 

It  seems  that  if  the  drawee  accept  two  or  more  parts  of  a  set  of 
bills,  and  the  several  parts  come  intc  the  hands  of  different  bona  fide 
holders  without  notice,  he  will  be  liable  to  pay  on  each  part' 

What  Bills  do  not  Need  Acceptance, 
§  17.     There  are  some  bills  which  do  not  need  acceptance— or 
rather   in  which   the   act  of  drawing  itself  constitutes  acceptance. 
Thus,  a  bill  drawn  without  being  addressed  to  any  drawee,^  or  drawn 

^Billing  V8.  Devany,  3  Man.  &  G.,  565;  Hatcher  w.  Stalworth,  25  Mis ,  376;  Fair- 
lie  18.  Heriing,  3  fiing.  R.,  625;  Pierson  V8»  Dunlap,  Cowp.,  571;  Wynne  vs.  Raikes,  5 
East,  514;  Grant  vs.  Hunt,  1  Man.,  Grang.  &  S.,  44;  McEverM  vs.  Maaon,  10  Johsi^n 
207;  Greele  vs.  Parker,  5  Wend.,  414. 

''Ibid.  'Reea  vs.  Warwick,  2  R  &  Aid.,  113. 

^Downes  vs.  Church,  13  Pet.,  207;  Rank  of  Pittsburg  vs.  Neal,  22  Howard,  108. 

^Rank  of  Pittsburg  vs.  Neal,  22  Howard,  109. 

<^Rank  of  Pittaburg  i».  Neal,  22  Howard,  97. 

^Rank  of  Pittsburg  vs.  Neal,  22  Howard,  96. 

"Marion,  &c.,  R.  Co.  vs.  Hodge,  9  Ind.,  163;  Dongal  i«.  Cowlcs,  5  [>ay,  511. 
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by  a  party  upon  himself/  or  by  a  partner  upon  the  firm  of  which 
he  is  a  member^  for  partnership  purposes.*  A  bill  drawn  by  the 
Pr^ident  of  a  corporation  in  its  behalf,  on  the  Treasurer  thereof, 
would  be  a  bill  drawn  by  the  corporation  on  itself,  and  hence,  not 
need  acceptance;'  but  if  not  drawn  on  the  Treasurer  in  his  official 
character,  it  would  be  otherwise/ 

Verbal  Acceptances. 

§  18.  By  the  law  merchant,  there  is  no  doubt  that  a  verbal  ac- 
ceptance is  binding  on  the  drawee  to  the  payee,  and  to  any  indorsee 
to  whom  the  fact  of  such  acceptance  is  communicated,  and  who  takes 
the  bill  on  the  faith  thereof.*  Verbal  acceptance  may  be  inferred 
from  circumstances.  Thus,  if  the  drawee  say,  "Leave  your  bill  and 
call  for  it  to-morrow,  and  it  shall  be  accepted,^'  or  "I  will  accept  it," 
or  "Leave  the  bill,  and  I  will  accept  it,"  or  "Send  the  bill  to  my 
counting-house,  and  I  will  give  directions  for  its  being  accepted,"  if 
the  bill  be  sent,"  it  amounts  to  acceptance. 

But  where  the  drawee,  on  being  presented  with  a  bill  payable  at 
sight,  said:  "I  will  pay  it,  but  I  can  not  now.  I'll  give  you  a  bill 
at  three  months,"  it  was  held  no  acceptance/  and  so  "the  bill  shall 
have  attention;"*  and  "there  is  your  bill,  it  is  all  right,"*  do  not 
amount  to  acceptance. 

To  constitute  a  verbal  acceptance,  the  language  expressing  or  im- 
porting it,  must  be  used  to  the  drawer  or  holder,  and  it  will  be  in- 
sufficient if  used  to  a  third  person;  and  if  the  drawee  say  to  a  third 
person,  "I  must  accept  and  pay  the  bill,"  or  "I  shall  have  to  accept 
or  pay  it,"  it  is  no  acceptance.^'* 

^Hasej  i».  White  Pigeon  Company,  1  Doug.,  (Mich.,)  193;  Cunningham  vs.  Ward- 
well,  3  Fair,  c.  466;  Roach  vs.  Ostler,  1  Man.  &  R,  120;  cited,  1  Pars.,  N.  &  B.,  288. 

'Dongal  V8.  Cowles,  5  Day,  511;  Miller  vs.  Thompson,  3  Man.  &  6.,  576. 

'Hasey  vs.  White  Pigeon  Company,  1  Doug.,  (Mich.,)  193. 

^Halsted  vs.  the  Mayor,  5  Barb.,  218. 

^Williams  vs,  Winnans,  2  Green,  N.  J.,  339;  Ontario  Bank  i».  Worthington,  12 
Wend.,  593;  Leonard  vs.  Mason,  1  Wend.,  522;  Fisher  vs.  Beckwith,  19  Vt.,  31;  Bank 
of  Rmland  vs.  Woodruff,  34  Vt.,  89;  Martin  vs.  Bacon,  4  Comst.,  132;  Spaulding  vs. 
Andrews,  48  Penn.,  St.,  411;  Ward  vs.  Allen,  2  Mete,  (Mass.,)  53;  Grant  t».  Shaw,  16 
Mass.,  341;  Edson  i«.  Fuller,  2  Foster,  183;  Barnet  i».  Smith,  10  Id.,  256;  Arnold  vs. 
Sprague,  34  Vt,  402;  Stockwell  w.  Bramble,  3  Ind.,  428;  Bird  i«.  McElwaine,  lOInd., 
40;  Fairlee  vs.  Herring,  3  Bing.,  625;  11  J.  B.  Moore,  520;  Sproat  vs.  Mathews,  1  T. 
K.,  182.  'Bayley  on  Bills,  189;  Chitty,  327;  Story  on  Bills,  g  246. 

^Reynolds  i«.  Peto,  11  Exch.  R.,  410,  S.  C;  33  Eng.  L.  &  £q.  R.,  481. 

"Bees  vs,  Warwick,  2  B.  <Sb  Aid.,  113;  unless  in  course  of  dealing  so  considered. 

*Powell  TO.  Jones,  1  Est.,  17. 

^Martin  vs.  Bacon,  2  South  Car.,  132;  Anderson  t».  Heath;  4  M.  <&  S.,  303;  Peck  vs. 
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Written  and  Verbal  Promises   to  Accept  Existing  and 

Non-Existing  Bills  in  England. 

§  19.  In  England  a  written/  or  parol*  promise  to  accept  an  ex- 
isting foreign  hill^  is  considered  equivalent  to  an  acceptance;  but  as 
to  inland  bills  the  statute  1  &  2,  Geo.  IV,  provides  that  no  accept- 
ance shall  charge  any  person,  unless  in  writing  on  the  bill;  bnt  such 
acceptance  may  be  written  thereon  before  the  bill  is  drawn.* 

It  is  settled  there  that  there  can  not  be  an  oral  promise  to  accept 
a  non-existing  bill,  although  the  bill  be  discounted  by  the  drawer 
on  the  faith  of  such  promise  to  accept;*  and  a  written  promise  to  ac- 
cept a  non-existing  bill,  (it  must  be  foreign  of  course,)  is  not  bind- 
ing, unless  communicated  to  the  party  who  takes  the  bill  on  the  faith 
of  such  promise.* 

§  20.  It  has  been  held  that  an  authority  from  one  person  to 
another  to  draw  bills  on  him  is  virtually  an  acceptance  of  all  bills 
drawn  in  pursuance  of  such  authority;*  and  where  one  gave  written 
authority  to  his  agent  to  adjust  certain  business  and  draw  on  him  for 
the  moneys  necessary,  it  was  held  to  amount  to  an  acceptance  by  the 
principal  of  drafts  drawn  with  the  assent  of  the  agent  upon  him.^ 

§  21.  It  was  said  by  the  United  States  Supreme  Court  in  the 
leading  case  of  Coolidge  vs.  Payson,  2  Wheaton,  66,  that  "a  letter 
written  within  a  reasonable  time  before  or  after  the  date  of  a  bill  of 
exchange,  describing  it  in  terms  not  to  be  mistaken,  and  promising 
to  accept  it,  is,  if  shown  to  the  person  who  afterwards  takes  the  bill  on 
the  credit  of  the  letter ,  a  virtual  acceptance^  binding  the  person  who  fnaka 
the  promise,'^  This  decision  has  been  considered  as  limiting  such  ac- 
ceptances to  the  cases  in  which  the  bill  has  been  taken  on  the  faith 
of  them^  and  "The  rule  laid  down,"  as  said  in  Boyce  vs.  Elwardiji 

Cochran,  7  Pick,  134;  Mendizabal  i».  Machado,  6  Car.  &  P.,  210;  S.  C,  3  M.  A  a, 
841. 

^Wynne  vs.  Bailees,  5  East,  514;  Clarke  tits.  Cock,  4  East^  57;  Powell  f«.  Mennier,  1 
Atk.,  611. 

^Mendizabal  tw.  Machado,  6  Car.  &  P.;  8  Moore  &  S.,  841;  Pierson  «.  Dun]a{s  8 
Cowp.,  571;  Miln  va.  Prest,  4  Camp.,  393. 

*  Byles  on  Bills,  309. 

^Johnson  w.  CoUings,  1  East,  98;  Bank  of  Ireland  t».  Ardier,  11  M.  &  W.,  SSS^ 
(1843;)  oTerruling,  Miln  vs.  Prat,  1  Holt.,  181,  (1816.) 

<^PierBon  t».  Dunlap,  Cowp.,  571;  Mason  tw.  Hunt,  1  Dong.,  296:  Miln  ««.  Prert,  4 
Camp.,  393;  Bank  of  Ireland  vs.  Archer,  11  M.  &  W.,  383. 

•Van  Reim^dyk  w.  Kane,  1  Gallison,  630;  Banerger  V9.  Horey,  5  Mass.,  23;  May- 
hew  vg.  Prince,  11  MasH.,  55;  Wallace  w.  Agry,  4  Mason,  336;  BiaseU  vs.  I^wia,  4 
^Uch.,  450. 

^Gates  V8,  Parker,  43  Maine,  544. 
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Peters,  11  J,  "requires  the  authority  to  be  pointed  at  the  specific  bill 
or  bills  to  which  it  is  intended  to  be  implied ;  in  order  that  the  party 
who  takes  the  bill  upon  the  credit  of  such  authority,  may  not  be 
mistaken  in  its  application/'^ 

And  the  letter  in  this  case  having  been  written  two  years  before 
the  bill  was  drawn,  and  not  describing  it,  was  held  no  acceptance.* 
In  Greek  vs.  Parker,  5  Wend.,  414,  it  was  said  by  Chancellor  Wal- 
worth, "It  is  a  well-settled  rule  of  the  commercial  law  of  this  coun- 
try, and  of  most  of  the  nations  of  Europe,  where  it  has  been  recently 
altered  by  statute,  that  an  unconditional  promise  in  writing  to  accept 
a  bill,  if  made  within  a  reasonable  time  before  or  after  the  date  of  the 
bill,  and  describing  the  same  in  terms  not  to  be  mistaken,  is  a  virtual 
aoceptance  thereof,  in  favor  of  any  person  to  whom  such  acceptance 
has  been  shown,  and  who  has  received  the  bill  for  a  valuable  consid- 
eration on  the  fiiith  of  such  promise.^'  In  McEvers  vs.  Mason,  10 
Johns.,  207,  it  was  held  that  an  indorsee  who  had  taken  a  bill  in 
ignorance  of  the  promise  to  accept,  could  not  recover  on  such  prom- 
ise, taking  the  same  distinction  as  the  foregoing  cases,  which  seems 
well  founded. 

It  has  been  held  that  a  promise  to  accept  an  existing  bill  may  be  sued 
on  as  an  acceptance,  whether  the  holder  took  it  on  the  credit  of  such 
promise  or  not;^  but  this  ground  does  not  seem  to  be  well  taken, 
and  the  contrary  is  well  maintained  in  the  case  of  Exchange  Bank 
of  St,  Louis  vs.  Rice,  98  Mass.,  288,  in  which  it  was  held  that  a 
proinise  to  accept  a  bill  contained  in  a  letter  from  the  drawee  to  the 
drawer,  written  after  the  bill  his  been  negotiated,  will  not  enable  the 
holder  to  sue  the  drawee  as  acceptor,  even  where  the  bill  was  ex- 
pressed to  be  drawn  "against  twelve  bales  of  cotton/^  and  had  been 
discounted  on  the  credit  thereof.^ 

Verbal  Promise  to  Accept  Bills  on  the  United  States. 

§  22.  Whether  or  not  a  verbal  promise  to  accept  a  bill  already 
drawn,  or  thereafter  to  be  drawn,  may  be  sued  on  as  an  acoeptanoe, 
has  been  a  question  much  debated  in  many  of  the  States. 

^See  aliK)  Goodrich  vs.  Qordon,  15  Johns.^  6 ;  WiUon  vs.  Clemen^  3  Mass.,  1 ;  Sto- 
ver w.  Lo^an,  9  Mass.,  55;  Ontario  Bank  iw.  Washington,  5  Wend.,  593 ;  Carrollton 
Bank  is.  Fayleur  16  La.,  490 ;  Vance  i».  Ward,  2  Dana,  95, 

'See  also  Wilson  w.  Clemente,  3  Ma«8.,  1 ;  Schimmelpennich  w.  Bayard,  1  Pat., 
264;  Townsley  vs  Summerall,  2  Pet,  170;  Wildes  vs.  Savage,  1  Story,  22;  Russell 
w.  Wiggin,  2  Story,  213;  Bayard  t».  Lathy,  2  McLean,  462. 

Vones  V9,  Bank  of  Iowa,  34  III.,  313;  Read  vs.  Marsh,  5  B.  Monroe,  8. 

^  also,  Lewis  vs.  Cramer,  3  Md.,  265;  Steman  vs.  Harrison,  6  Wright,  49. 
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Without  the  intervention  of  statute^  the  better  opinion  seems  that 
a  verbal  promise  to  accept  an  existing  or  non-existing  bill  will  be 
binding,  if  communicated  to  the  holder,  and  he  takes  the  bill  on  the 
faith  thereof.  In  Bank  of  Michigan  vs,  Ely,  17  Wend.,  508,  it  was 
said  that  a  parol  promise  (before  the  statute  requiring  acceptance  in 
writing)  to  accept  a  future  bill  was  not  binding,  unless  the  holder 
took  it  on  the  faith  thereof.  The  converse  is  implied  in  this  opin- 
ion, and  has  been  so  held  in  a  numl>er  of  cases.^ 

§  23.  In  those  States  where  there  is  no  statute  regulating  accept- 
ance, the  question  of  the  validity  of  a  verbal  acceptance,  or  promise 
to  accept,  may  become  referable  to  the  Statute  of  Frauda  Mr. 
Conway  Robinson,  in  his  Practice  (Vol.  2,  new  ed.,  p.  153,)  ob- 
serves: "The  parol  acceptance  being  no  more  than  a  parol  promise, 
it  seems  to  the  author  that  whether  or  no  the  acceptor  can  be  charged 
on  such  promise  may  depend  on  whether  the  promise  is  to  pay  a  debt 
of  his  own,  or  to  answer  for  the  debt  of  another.  For,  in  the  latter 
case,  no  action  can  be  lawfully  brought  unless  the  promise  or  some 
memorandum  or  note  thereof  be  in  writing,  and  signed  by  the  party, 
to  be  charged  thereby,  or  his  agent.  Such  is  the  provision  of  the 
Code  of  Virginia."  This  view  was  taken  in  Plummer  vs.  Lj/manj 
49  Maine,  229,  in  which  it  was  held  that  a  parol  promise  to  accept 
an  order  from  a  debtor  in  favor  of  his  creditor,  between  whom  and 
the  maker  of  the  promise  there  was  no  privity,  was  invalid  under 
the  Statute  of  Frauds,  as  a  promise  to  pay  the  debt  of  another. 

In  Tovmsley  vs.  Sumrall,  2  Peters,  170,  the  United  States  Supreme 
Court  held,  that  if  a  person  verbally  undertake  to  accept  a  bill  in 
consideration  that  another  will  purchase  one  already  drawn,  or  to  be 
thereafter  drawn,  and  as  an  inducement  to  the  purchaser  to  take  it, 
and  the  bill  is  purchased  upon  the  credit  of  such  promise  for  a  suffi- 
cient consideration,  such  promise  to  accept  was  binding  upon  the  par- 
ty, and  that  it  was  an  original  promise,  and  not  a  promise  to  pay  the 
debt  of  another  within  the  Statute  of  Frauds.  In  this  case  the  suit 
was  for  damages  for  breach  of  the  contract,  and  therefore  it  was  not 
decided  that  such  a  promise  constituted  acceptance.' 

^Williams  m.  Winans,  2  Green,  N.  J.,  839 ;  Crowell  vs.  Van  Bibber,  18  La.  Ad- 
nual,  637.  To  the  contrary :  Kennedy  i».  Qeddes,  8  Porter,  (Ala.,)  263 ;  Strohecker 
vg.  Cohen,  1  Speers,  349. 

'Story,  J.,  said:  'This  is  not  a  case  falling  within  the  object,  or  mischiefr  of  the 
Statutes  of  Frauds.  If  A.  says  to  B.  pay  so  much  money  to  C,  and  I  will  re-paj  it  lo 
you,  it  IB  an  original,  independent  promise;  and  if  the  money  is  paid  on  the  fiuth  of 
it,  it  has  been  always  deemed  an  obligatory  contract,  even  though  it  be  by  parol;  Iw- 
Qitise  there  is  an  original  conaideration  moving  between  the  immediate  parties  to  the 
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§  24.  If,  when  the  bill  is  presented  the  drawee  refuse  to  accept, 
but  promised  to  pay  the  payee  the  amount  by  a  given  day,  the  latter 
can  not  sue  the  drawee,  although  he  was  in  funds  and  should  have 
accepted.^ 

Breach  op  Pbomisb  to  Accept  a  Bill. 

§  25.  While  a  general  authority  to  draw  bills  upon  a  party,  with- 
out specification  of  the  particular  bills,  will  not  authorize  a  suit 
against  the  party  as  an  acceptor,  even  when  a  third  person  has  taken 
the  bill  on  the  faith  of  such  authority,  yet  the  drawer  may  sustain 
an  action  against  the  drawee  for  breach  of  promise  to  accept.*  The 
evidence  in  the  two  cases  would  be  materially  different.  In  an  ac- 
tion against  the  drawee  as  acceptor,  it  should  apply  to  the  particular 
bill  alleged  to  have  been  accepted;  while  in  an  action  for  breach  of 
promise  to  accept,  the  authority  to  draw  might  be  collected  from  cir- 
enmstances  and  extended  to  all  bills  coming  fairly  within  the  scope 
of  promise.'  So  there  may  be  a  suit  for  damages  upon  a  verbal 
promise  to  accept  a  bill  when  based  upon  an  adequate  consideration/ 

If  by  promise  and  liability  to  accept,  a  drawee  induces  the  drawer 
to  draw  upon  him,  and  then  refuses  to  honor  the  bill,  he  will  be  liable 
for  all  damages  incurred,  including  protest.  In  Rigge  vs.  Lindaayj 
7  Cranch,  S.  C,  500,  it  appeared  that  the  defendant  had  ordered  the 
plaintiff  to  purchase  salt  for  him,  and  draw  on  him  for  the  amount, 
and  he  having  so  purchased  and  drawn,  it  was  held  that  the  de- 
fendant was  bound  to  accept  the  bills;  and  having  failed  to  do  so, 
that  the  plaintiff  was  entitled  to  recover  the  amount  of  the  bills  with 
damages  and  costs  of  protest,  upon  a  count  for  money  paid  and 
expended,  and  that  the  bills  themselves  were  good  evidence  on  that 
count. 

It  seems  that  if  a  person  should  write  a  factor  that  he  had  con- 


contract  Damage  to  the  promisee  constitutes  as  good  a  consideration  as  benefit  to 
the  promiBer.  In  caaes  not  absolutely  closed  by  authority,  this  court  has  already  ex- 
preased  a  strong  inclination  not  to  extend  the  operation  of  the  Statute  of  Frauds,  so 
as  to  embrace  original  and  distinct  promises  made  by  different  persons  at  the  same 
lime,  upon  the  same  general  consideration:  D'Wolf  t».  Raband,  1  Pet.,  476.  *  *  • 
The  question  whether  a  parol  promise  to  accept  a  non-existing  bill  amounts  to  an 
acceptance  of  the  bill  when  drawn,  is  quite  a  different  question,  and  does  not  arise  in 
this  cafie.  If  the  promise  to  accept  were  binding,  the  plaintiff  would  be  entitled  to 
recover,  although  it  should  not  be  deemed  a  virtual  acceptance;  and  the  point, 
whether  it  was  an  acceptance  or  not,  does  not  appear  to  have  been  made  in  the  court 
below." 

*8uff  w.  Pope,  5  Hill,  413.  *Boyce  w.  Edwards,  4  Peters,  ]  11.  'Id. 

*Townsley  w.  Snmrall,  2  Peters,  170. 
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signed  bim  certain  goods,  and  would  draw  a  bill  on  the  credit  thereof 
for  a  certain  amount,  the  factor,  if  he  accepted  the  consignment,  would 
be  bound  to  accept  the  bill;  and  that  the  payee  of  such  a  bill  oould 
sue  the  factor  as  upon  a  breach  of  promise  to  accept.^ 

§  26.  The  rule  that  the  promise  to  accept,  designating  the  spe- 
cific bill  amounts  to  an  acceptance,  seems  applicable  only  to  the  cases 
of  bills  payable  on  demand,  or  at  a  fixed  time  after  date,  and  not  to 
bills  payable  at  or  after  sight;  for,  in  order  to  constitute  an  acceptance 
in  the  latter  cases,  a  presentment  is  indispensable;  since  the  time 
that  the  bill  is  to  run  can  not  be  otherwise  ascertained.'  And  a  mere 
promise  to  accept  without  more,  it  is  thought  applies  only  to  bills 
payable  at  the  drawee's  or  payee's  place  of  business.^ 

Absolute  and  Conditional  Acceptances. 

§  27.  It  is  the  right  of  the  holder  of  the  bill  to  require  an  absolute 
and  unconditional  acceptance;  that  is,  an  acceptance  in  conformity 
with  the  tenor  of  the  bill — and  may  cause  it  to  be  protested  unle^8 
it  be  so  accepted.*  The  holder  may,  however,  at  his  risk,  take  a 
conditional  or  qualified  acceptance,  and  in  such  cases  the  acceptor 
will,  if  the  condition  be  complied  with,  or  the  qualification  admitted, 
be  bound  thereby;  and  the  holder  will  likewise  be  bound  by  it,^  the 
burden  of  proof  is  on  the  plaintiff  to  show  performance  of  the  con- 
dition;^ and  although  absolute  then  it  should  be  'set  out  as  condi- 
tional with  an  averment  of  performance.' 

§  28.  Acceptances  "to  pay  as  remitted  for;"®  "to  pay  when  in  cash 
for  the  cargo  of  the  ship  Thetis;"^  "to  pay  when  goods  consigned 
to  me  a're  sold  ;"^°  "to  pay  when  a  cargo  of  equal  value  is  consigned 
to  me ;''"  are  examples  of  conditional  acceptances.  So  where  on  pre- 
sentment of  bills  for  acceptant.'e  the  drawee  said  he  would  have  ac- 
cepted them  if  he  had  had  certain  funds  which  he  had  not  been  able  to 

ilPare.,  N.  &B.,  291. 

»See  Story  on  Billa,  (Bennett's  ed.,)  J  249;  Edwards  on  Bilk,  414;  Wildest*  Sav- 
age, 1  Story,  C.  C.  R.,  28. 

'Michigan  State  Bank  i'«.  Leavenworth,  28  Vermont,  209. 

*Bayley  on  Bills,  175. 

J^Smilh  V8.  Abbot,  Str.,  1152;  Julian  w,  Shorbrook,  2  Wills,  9;  Mitchell  «.  Be- 
ring, 10  B.  &  C,  4;  Ford  t«.  Angelrodt,  37  Mis6o.,60;  Winterpmith  «.  Port,  4  Za- 
briskie,  420. 

*Kead  m  Wilkinson,  2  Wash.,  C.  C,  514 ;  Gammon  t«.  Schmoll,  6  Taunt.,  344 
Mason  t».  Hunt,  1  Deng.,  297. 

'Langston  ra.  Corry,  4  Camp.,  176.  "Banbury  vs.  Lisset,  2  Stra.,  1211. 

"Julian  vs.  Shobrooke,  2  Wills,  9,  »»Smith  vs.  Abbott,  2  Stra.,  1152. 

"Mason  i».  Hunt,  2  Deng.,  297. 
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obtain  from  France,  but  that  when  he  did  obtain  them  he  would  pay 
the  bill,  it  was  held  a  conditional  acceptance.^  And  it  has  been  held 
that  the  words  "accepted  payable  on  giving  up  a  bill  of  lading"  con- 
stituted a  conditional  acceptance,  but  not  a  further  condition  to  the 
acceptor's  liability  that  the  bill  of  lading  should  be  given  up  at  the 
day  of  maturity  of  the  bill.* 

§  28,  If  the  holder  take  an  acceptance  varying  in  any  respect 
from  the  tenor  of  the  bill,  he  should  give  immediate  notice  to  the 
antecedent  parties,  and  then,  should  they  adopt  or  acquiesce  in  such 
acceptance,  their  obligations  would  not  be  affected ;  but  it  seems  that 
nothing  but  a  protest  for  non-acceptance,  in  case  of  refusal  to  accept 
according  to  the  tenor  of  the  bill,  will  ]>reserve  the  responsibility  of 
all  parties  without  such  subsequent  adoption  or  acquiescense.' 

§  29.  If  any  conditions  are  annexed  to  an  acceptance  they  should 
appear  on  its  face.  It  has  been  laid  down  that  acceptance  may  be 
rendered  conditional  by  another  contemporaneous  writing,*  but  such 
condition  could  have  no  effect  against  a  botta  fide  holder  ignorant  of 
it.*  The  terms  of  an  acceptance  in  writing  can  not  be  varied  by  any 
contemporaneous  parol  agreement,  as  that  is  against  the  first  princi- 
ples of  the  law  of  evidence.*^ 

Sometimes  the  words  which  make  the  acceptance  conditional  are 
in  the  bill  or  order  itself,  as  in  NeiohuU  vs.  Clark,  3  Cush.,  376, 
where  the  order  ran  "Please  pay,  &c.,  out  of  the  amount  to  be  ad- 
vanced to  me,  when  the  houses  I  am  now  erecting  on  your  land  are 
so  far  completed  as  to  have  the  plastering  done  according  to  our  con- 
tract," and  in  such  case  if  the  work  were  never  done,  the  condition 
upon  which  the  defendant  would  be  bound,  would  not  be  complied 
with.  And  it  matters  not  that  the  contract  was  cancelled  by  agree- 
ment with  the  acceptor,  provided  there  was  no  fraud.  The  accept- 
ance of  an  order  payable  "if  in  funds,"  is  regarded  as  an  admission 
that  the  acceptor  has  funds  to  meet  it,  and  he  can  not  afterwards 
allege  want  of  consideration  against  the  holder.^ 

»Byle'8on  Bills,  307;  Mendizabal  i».  Machado,  6  C.  &  P.,  218;  25  E.  C.  L.  R.;  3 
M.  &  Scott,  841. 

'Byles,  307 ;  Smith  vs.  Vertue,  30  L.  J.  C.  P.,  56;  9  C.  B.  N.  S.,  214,  (99  E.  C.  L.  R.) 

'Chitty  on  Bills,  307 ;  Story  §  240.  But  see  Bayley,  254;  Byles  on  Bills,  (Shars- 
wood'a  ed.,)  316-18  ;  Russel  vs.  Phillips,  14  Q.  B.,  891,  (68  E.  C.  L.  R.) 

*Bowerbank  tw.  Menteiro,  4  Taunt.,  884. 

'U.  S.  vs.  Bank  of  Metropolis,  15  Peters,  377 ;  Chitty  on  Bills,  %  332;  Story,  §  240. 

•Adams  vs.  Wordley,  1 M.  &  W.,  347  ;  Besant  vs.  Cross,  10  C.  B.,  896;  (70  E.  C.  L 
R.;)  Hoare  vs.  Graham,  3  Camp.,  57 ;  Haverin  vs.  Donnell,  7  Smedes  &  M.,  244. 

'Kemble  vs.  Lulle,  3  McLean,  272. 
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§  30.  Where  a  bill  was  drawn  by  a  contractor  on  the  Postmaster 
General,  and  having  been  ''accepted  on  condition  that  the  drawer's 
contracts  be  complied  with/'  was  discounted  by  the  defendants,  it  was 
held  that  such  forfeitures  as  had  occurred  previous  to  such  accept- 
ance were  not  within  the  condition.^  "I  will  see  the  within  paid 
eventually/'  written  on  the  back  of  a  draft,  was  held  a  promise  to 
pay  in  a  reasonable  time.' 

Acceptance  to  pay  "when  in  funds/' 

§  31.  An  acceptance  to  pay  "when  in  funds/'  renders  the  drawee 
liable  only  when  he  has  funds ;  though  it  has  been  held  that  this  im- 
plied when  the  drawee  has  funds  which  the  drawer  has  a  present 
right  to  demand  and  receive,  and  that  it  did  not  apply  to  wages  for 
daily  labor  earned  after  acceptance,  and  needed  for  the  daily  subsist- 
enoe  of  the  laborer.*  "When  in  funds"  means  "when  in  cash,"  and 
available  securities  will  not  answer  this  condition  until  actually  con- 
verted into  money.*  If  the  funds  are  not  received  in  the  acceptor's 
lifetime,  but  are  collected  by  the  administrator,  the  latter  is  liable  as 
representative  of  the  deceased  f  but  the  addition  of  the  word  "admin- 
istrator" to  an  acceptance  does  not  make  it  a  conditional  one,  nor 
qualify  his  liability.* 

Where  the  acceptance  is  to  pay  out  of  the  first  money  received,  the 
acceptor  is  bound  to  pay  from  time  to  time,  on  reasonable  request, 
such  funds  as  he  receives  from  the  drawee;  and  a  judgment  for  a  cer- 
tain sum  which  he  received  is  no  bar  to  another  action  for  a  sum  sab- 
fesequently  received.^ 

If  the  holder  receive  an  acceptance  to  be  paid  "when  in  funds,"  he 
can  not  resort  to  the  drawer  until  the  acceptor  refuses  to  pay  after  he 
is  in  funds  ;^  and  the  conditional  acceptor  will  not  be  liable  if  the 
funds  are  intercepted,  or  compliance  with  the  condition  is  prevented, 
by  operation  of  law." 

In  a  suit  to  recover  on  such  an  acceptance,  the  burden  of  proof  is 

^United  States  ve.  Bank  of  the  Metropolis,  15  Pet,  377. 

'Brannen  t».  Henderson,  12  B.  Monroe,  62. 

'Wintermute  w.  Post,  4  Zabriskie,  420.        ^Campbell  vt.  Pettengill,  7  OnenL,  12$. 

^Swansey  ve,  Breck,  10  Al.,  633;   Gallery  t».  Prindle,  14  Barb.,  186;  Owen  w.  Igli- 
nor,  4  Cold.,  15.  «Tas8ey  w.  Chnroh,  4  Watls  4  S.,  346. 

^Perry  t».  Harrington,  2  Met.,  368. 

^Andrews  i».  Baggs,  Minor,  173;  Campbell  vs.  Pettengill,  7  GreenL,  126;  Knox  a, 
Beeside,  1  Miles,  294;  Gallery  t».  Prindle,  14  Barb.,  186. 
'Browne  t«.  Coit,  1  McCord,  408. 
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on  the  plaintiflf  to  show  that  the  acceptor  is  in  funds;^  and  where  a 
factor  so  accepted  an  order  of  a  planter,  it  was  held  that  he  was  only 
bound  to  pay  out  of  the  first  funds  coming  to  his  hands,  afler  deduct- 
ing advances/  Evidence  is  admissible  to  exphiin  a  conditional  ac- 
ceptance when  its  full  meaning  does  not  appear.  Thus,  an  ac- 
ceptance payable  "when  the  lumber  is  run  to  market,"  is  conditional, 
and  the  circumstances  require  explanation.  What  lumber?  What 
market?  By  whom,  and  when  to  be  run  to  market?  All  these  are 
proper  inquiries  to  be  made.^ 

*  Qualified  Acceptance. 

§  32.  As  an  acceptance  may  vary  from  the  tenor  of  the  order  by 
introducing  a  condition,  so  it  may  vary  from  it  as  to  the  sum,  twie, 
place,  or  mode  of,  payment.*  Such  an  acceptance  is  generally  called 
a  quali'fied  acceptance,  and  the  same  principles  govern  it  as  govern  a 
conditional  acceptance. 

By  receiving  such  qualified  acceptance  the  holder  dii*charges  all 
antecedent  parties,  unless  he  obtains  their  consent*  Thus,  if  ad- 
dressed to  the  drawees  at  their  place  of  residence,  and  it  is  accepted, 
payable  at  a  different  town,  it  is  a  material  variation  if  the  holder 
receives  it,  and  does  not  protest  for  non-acceptance;*'  but  a  bill  ad- 
dressed generally  to  the  drawee,  in  a  city,  may  be  accepted,  payable 
at  a  particular  bank  in  the  city.^ 

§  33.  A  bill  drawn  payable  at  a  certain  time,  may  he  accepted  on 
condition  of  being  renewed  to  a  certain  other  time,  and  it  will  be 
properly  declared  on  as  payable  at  the  time  named  in  the  acceptance.'^ 
If  accepted  as  to  part  of  the  amount  drawn  for,  it  is  a  g(xxl  accept- 
ance as  to  such  part  f  and  if  accepted  payable  partly  in  money  and 
partly  in  bills,  it  is  a  good  acceptance  as  to  the  part  payable  in 
money.*** 


'Owen  vs.  Lavine,  14  Ark.,  389;  Andrews  vs.  Buggs,  Miner,  173;  Knox  i:s.  Keeside 
1  Milep,  294;  Atkinson  vs.  Manks,  1  Cowen,  691. 

^Hunter  vn.  Ingraham,  1  Slrobhart,  271.  ''Lamon  t«.  French,  25  Wise.,  37. 

*Rogers  C8.  Poston,  1  Met.,  (Ky.,)  643;  Todd  i-s.  Bank  of  Kentucky,  3  Bush,  62. 

'•Byles  on  Bills,  316;  Chitty,  307;   Story,  §  204;  Sebag  vs.  Abithol,*4  M.  &  Sel.,  402. 

^Niagara  Bank  vs.  Fairraan  Co.,  31  Barb.,  403, 

•Troy  City  Bank  cs.  Lauman,  19  N,  Y.,  477;  Meyers  vs.  Standart,  11  Ohio,  (X.  8.,) 
20;  Niagara  Bank  vs.  Fairman  Co.,  31  Barb.,  403. 

■^Russell  ts,  Phillips,  14  Q.  B.,  891;  Clarke  t«  Gordon,  3  Rich.,  311. 

'^V'eggereloffe  t»3.  Kerne,  1  Stra.,  214;  Thomson  on  Bills,  (Wilson^s  ed.,)  225. 

"Petit  vs.  Benson,  Comb.,  452;  1  Pars.  N.  &  B.,  312. 
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Acceptance  for  Honor. 

§  34.  There  is  a  peculiar  kind  of  acceptance  called  acceptance  Jo) 
honor.  This  mont  frequently  happens  when  the  original  drawee,  ami 
the  drawee  au  heroin,  if  any,  refuse  to  accept  the  bill,  in  which  case 
a  stranger  may  accept  the  bill  for  the  honor  of  some  one  of  the  ]wr- 
lies  thereto,  which  acceptance  will  inure  to  the  b  nefit  of  all  the  \nx- 
ties  subsequent  to  him  for  whos3  honor  it  was  accepted.* 

By  the  word  stranger  in  this  connection  is  meant  any  third  person 
not  a  party  to  the  bill.  It  seems  that  accejitance  for  honor  may  also 
be  made  by  the  drawee,  who,  if  he  does  not  choose  to  accept  the  bill 
drawn  geniirally  on  account  of  the  person  in  whose  favor,  or  on 
whose  ac?ount,  he  is  advised  it  is  drawn,  he  may  accept  it  for  the 
honor  of  the  drawer,  or'of  the  indorsers,  or  of  all  or  any  of  tbem.' 

But  if  the  drawee  were  bound  in  good  faith  to  accept  the  bill,  he 
can  not  change  his  relations  to  the  partirs.  and  accept  it  »upraprot*^t. 
For  the  honor  of  an  indorser,  he  must  either  accept  or  refuse. 

An  acceptor  f^vprn  j)^'oted  for  the  honor  of  an  indorser,  may,  how- 
ever, recover  against  such  indorser,  though  he  accepted  at  the  in- 
stance of  the  drawee,  and  as  his  agent,  provided  the  indorser  were 
not  thercbv  damnified.  The  indorser  might  avail  himself  ofanvde- 
fense  wnich  he  could  have  made,  had  the  drawee  accepted  for  his 
honor,  and  then  sued  upon  the  acceptance.^  It  is  immaterial,  iD- 
deed,  as  to  the  defenses  which  a  drawer  or  indorser  may  makeagaiust 
an  acceptor  for  honor,  whether  such  acceptor  acted  at  the  instance  ol 
the  drawer,  or  as  the  agent  of  the  drawee.* 

§  35.  While  there  can  not  be  successive  acceptors  of  a  bill,  gen- 
erally speaking,  there  may  be  several  acceptors  sujyra  pivtetd  for  the 
honor  of  different  parties'* — that  is,  one  may  accept  for  the  honor  <>f 
the  drawer,  another  for  the  honor  of  the  first  indorser,  and  another 
for  the  honor  of  theseccmd  indorser,  and  so  on.^ 

And  the  acceptor  supra  j)rotcst  may  accept  for  the  honor  of  ony 
one,  or  all,  of  the  parties  to  the  bill ;  and  his  accej)tance  should  desig- 
nate for  whose  honor  it  was  made,  in  which  case  it  could  be  at  onci^ 


V     1 


Bay  ley  on  Bill^,  177;  Story,  ?  255;    ex  parte  Waekerbnrth,  5  Ves.,  574;  Kenig  r.«. 
Bayard,  1  Peters,  250;  Ilussey  vs.  Jacol),  1  L'd  Ray'd,  88;  May  n^.  Kelly.  27  Ala.,4'j:. 
^Scliimintl|)€nnich  xs.  Bayard,  1  Peters,  264. 
Kenig  vn.  Bayard,  1  Peiei-H,  250. 

Gaz.zans  vs.  Armstrong,  3  Dana,  554;  Wood  ra.  Pugh,  7  Ohio,  156. 
K'lntty  on  Bills,  375;  Story  on  BillH,  §  260;  1  Pars.  N.  &  B,,  315;  Byles  on  Bilk 
(SharBWood's  ed.,)  403;  Beawes,  33. 
«Chitty  on  Bills,  376;  Story  on  Bills,  §  260;  Byles  on  Bills,  (Sharewood'6  ed.,^  4Ki 
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perceived  for  whose  benefit  it  enured.^  If  the  acceptance  do  not 
specify  for  whose  honor  it  was  made,  it  will  be  construed  to  be  for 
the  honor  of  the  drawer;^  and  if  for  the  honor  of  the  bill,  or  of  all 
the  parties,  it  should  be  so  expressed.'  By  his  acceptance  for  honor, 
the  acceptor  has  recourse  against  the  party  for  whose  honor  he  ac- 
cepts, and  all  parties  whom  the  latter  would  have  recourse  against.* 
But  the  acceptor  for  the  honor  of  the  drawer  can  not  recover  against 
him  without  proof  of  a  presentment  for  acceptance  or  payment,  and 
refusal  and  notice  to  the  drawer.* 

As  to  the  method  of  acceptance  for  honor,  it  is  in  this  wise:  the 
acceptor  for  honor,  or  supra  protest,  appears  before  a  Notary  Public, 
witnesses  and  declares  that  he  accepts  such  protested  bill  in  honor  of 
the  drawer  or  indorser,  as  the  case  may  be,  and  that  he  will  pay  it  at 
the  appointed  time.  And  then  he  subscribes  his  name  to  the  words? 
"Accepted  siipra  protest  for  the  honor  of  A.  B.,"  or,  as  is  more  usual, 
"Accepts  S.  P."« 

Liability  of  Acceptor  for  Hoxor. 

§  36.  The  acceptor  for  honor,  is  regarded  in  the  light  of  an  in- 
dorser; and,  therefore,  at  maturity,  the  bill  must  be  again  presented 
to  the  drawee,  and  if  still  dishonored  by  him,  it  should  be  a  second 
time  protested,  and  notice  given  to  the  acceptor  for  honor,  otherwise 
he  will  be  discharged.  The  undertaking  of  the  acceptor,  supra  pro- 
test,  is  not  an  absolute  engagement  to  j)ay  at  all  events,  but  (miy  a 
cfjilateral,  conditional  agreement  to  pay  if  the  drawee  do  not.'^ 

It  is  the  duty  of  the  acceptor  for  honor,  to  notify  the  fact  imme- 
diately to  the  person  for  whose  honor  he  accepts.^ 

If  he  accepts  for  the  honor  of  the  drawer  only,  he  will  in  general, 
have  no  recourse  against  the  indorsers;  and  if  for  the  honor  of  an 
iudorser,  he  will  have  no  recourse  against  a  subsequent  indorser — 


^Pars.  N.  &  B.,  313-14.  mid;    Bayley,  177. 

'Cazzam  rs.  Armstrong:,  3  Dana,  554. 

*Byles  on  Bills,  (Sharswood's  ed.,)  406.  ^Baring  i«.  Clark,  19  Pick.,  220. 

^Thompson  on  Bills,  (Wilson's  ed.,)  323;  Byles  on  Bills,  (Sharswood's  ed  ,)  402; 
Chitty,  (l:)  Am.  ed.,)  387. 

"Iloare  m.  Cazenoze,  16  East,  391,  in  wliicli  Lord  Ellcnboroiigh  paid :  "It  is  an 
undertaking  to  pay  if  the  original  drawee,  upon  a  presentment  to  him  for  payment, 
Bliould  perfliat  in  dishonoring  the  bill,  and  such  dishonor  by  him  be  notified  by  pro- 
teat  to  the  person  who  has  accepted  for  honor:"  Williams  rs.  Germaine,  7  B.  &  C, 
4G8;{14E.  C.  L.  R.;)  Sohopeld  is.  Bayard,  3  Wend.,  488;  Lenox  i«.  Everett,  10 
Ma.s3.,  1;  Byles  on  Bills,  (Sharswood's  ed.,)  403-406. 

'Chitty,  375;  Story  on  Bills,  2  259. 
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the  exception  arising  in  cases  where  the  person  for  whose  honor  he 
accepts  the  bill  might  have  recourse  against  either,  as  when  he  is  an 
accommodation  drawer  or  indorser. 

§  37.  The  holder  is  in  no  case  bound  to  take  an  acceptance  for 
honor  ;^  but  if  he  receives  it,  and  it  is  for  the  honor  of  a  particular 
party,  he  can  not  sue  such  party  until  the  maturity  of  the  bill,  and 
its  dishonor  by  the  acceptor  supra  protest.^  But  if  the  acceptance  i? 
for  the  honor  of  all  the  parties  to  the  bill,  he  can  not  sue  any  of  them 
until  it  has  matured  and  been  dishonored.* 

The  acceptance  for  honor  is  only  allowable  when  the  bill  has  been 
protested  for  non-acceptance  or  for  better  security,  and  not  before, 
and  hence  it  is  called  acceptance  supra  protest. 

§  38.  There  is  another  species  of  acceptance  for  honor  which  oc- 
curs after  acceptance  and  before  the  maturity  of  the  bill,  when  the 
acceptor  absconds,  or  becomes  a  bankrupt  or  insolvent.*  In  this 
case,  the  holder  is  not  bound  to  protest  the  bill,  and  his  neglect  to  do 
so  will  not  affect  his  remedy  against  any  prior  party.*  But  he  may 
make  protest  if  he  choose  to  do  so,  and  it  is  then  called  protest  for 
better  security.^ 

§  39.  There  appears  to  be  a  conflict  of  opinion  as  to  the  extent  of 
the  admission  of  the  acceptor  supm  protest.  According  to  a  recent 
eminent  author,  the  acceptor  supra  protest  does  not  admit  the  gen- 
uineness of  the  signature  of  any  party  for  whose  honor  the  acceptance 

^Chitty,  376;  Mitford  i«.  Walcott,  12  Mod.,  410;  Lord  Raymond,  575;  Gregorr  -k 

Walcup  Com.,  76;  Pillan  vs.  Van  Miesop,  3  Barr,  1663;  Byles  on  BiUs,  (Sharewood^ 
ed.,)  403. 

nVilliamg  rs.  Germaine,  7  B.  &  C,  468;  1  Man.  &  R.,  394. 

»Story  on  Bills,  §  256;  Chitty,  p.  375. 

*Chitty  on  Bills,  374;  Bayley,  176;  Story,  i  255. 

^Ex-parte  Wackerbarth,  5  Ves.,  174. 

•In  i^hitty  on  Bills,  p.  374,  it  is  said:  "The  custom  of  merchants  in  stAted  tnbe, 
that,  if  the  drawee  of  a  Bill  of  Exchange  abscond  before  the  day  when  the  bill  U  dye, 
the  holder  may  protest  it  in  order  to  have  better  security  for  the  payment,  and  shool'i 
give  notice  to  the  drawer  and  indorsers,  of  the  absconding  of  the  drawee;  and,  if  the 
acceptor  of  a  foreign  bill  become  bankrupt  before  it  is  due,  it  seems  that  the  holder 
may  al-^o  in  such  case,  protest  for  better  security;  bat  the  acceptor  is  not,  on  account 
of  the  bankruptcy  of  the  drawer,  compellable  to  give  this  security.  The  neglect  tn 
make  this  protest  will  not  aflfect  the  holder's  remedy  against  the  drawer  and  iwlors- 
ers;  and  its  principal  use  appears  to  be,  that,  by  giving  notice  to  the  drawew  and  Jn- 
dorsers  of  the  situation  of  the  acceptor,  by  which  it  is  bec)me  improbable  that  }»aj- 
ment  will  be  made,  they  are  enabled  by  other  mean^,  to  provide  for  the  payment  ot 
the  bill  when  due,  and  thereby  prevent  the  lr)as  of  re-exchange,  &c.,  occai»ionwl  hv 
the  return  of  the  bill.  It  may  be  recollected,  that,  though  the  drawer  or  indorwr^ 
refuse  to  give  better  security,  the  holder  must,  nevertheless,  wait  till  the  bill  Iwdue 
before  he  can  sue  cither  of  those  parties.'' 
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is  given,  not  even  the  drawer's,  and  therefore  he  could  recover  back 
money  paid  to  the  holder  if  the  bill  turned  out  to  be  a  forgery.^  The 
language  of  the  case  cited  in  support  of  this  doctrine  would  seem  to 
sustain  it;  but  confined  to  the  point  decided,  it  determines  no  more 
than  that  accepLanoe  for  the  honor  of  an  indoraer  does  not  admit  his 
signature.^ 

The  reasoning  of  the  Judge  which  leads  to  this  conclusion,  how- 
ever, would  go  to  the  full  extent  of  the  rule  laid  down  by  Professor 
Parsons.  But  it»is  at  least  subject  to  this  modification,  that  one  who 
accepts  for  the  honor  of  the  drawer  is  estopped  from  denying  that 
the  bill  is  a  valid  bill ;  and,  consequently,  it  would  not  be  competent 
for  him  to  set  up  as  a  defense  to  an  action  by  an  indorsee  that  the 
payee  is  a  fictitious  person,  and  that  he  was  ignorant  of  the  fact  at 
the  time  he  accepted  the  bill.^ 

Why,  indeed,  the  acceptor,  supra  protest  should  not  be  bound  by 
the  same  rules  which  apply  to  an  ordinary  acceptor  in  the  usual 
course  of  business,  we  can  not  perceive.      It  is  his  own  voluntary 

n  Parsons'  N.  &  B.,  323. 

'Wilkinson  vs,  Johnson,  3  B.  &  C,  428.    Abbott,  C.  J.,  said:    "A  bill  is  carried  for 
payment  to  the  person  whojc  name  appears  as  acceptor,  or  ns  agent  of  an  acceptor, 
eniirtly  as  a  matter  of  course.    The  person  presenting  very  often  knows  nothing  of 
the  acceptor,  and  merely  carrier  or  sends  the  bill  according  to  the  direction  that  he 
finds  upon  it;  so  that  the  act  of  presentment  informs  the  acceptor  or  his  agent  of 
nothing  more  than  that  his  name  appears  to  be  on  the  bill  as  the  person  to  pay  it; 
and  it  behooves  him  to  see  that  his  name  is  property  on  the  bill.     But  it  is  by  no 
means  a  matter  of  course  to  call  upon  a  person  to  pay  a  bill  for  the  honor  of  an  in 
dorser;  and  such  a  call,  therefore,  imports,  on  the  part  of  the  person  making  it,  that 
the  name  of  a  correspondent  for  whose  honor  the  payment  is  asked,  is  actually  on  the 
bill;  but  still  his  attention  may  reasonably  be  lessened  by  the  assertion  that  the  call 
itself  makes  to  him  in  /ac/,  though  no  assertion  may  be  made  in  words,     And  the 
fault,  if  he  pays  on  a  forged  signature,  is  not  wholly  and  entirely  his  own ;  but  begins 
at  least  with  the  person  who  thus  calls  upon  him.    And  though,  where  all  the  negli- 
gence is  on  one  side,  it  may  perhaps  be  unfit  to  inquire  into  the  quantum;  yet  where 
there  is  any  fault  in  the  other  party,  and  that  other  party  can  not  be  said  to  be 
wliolly  innocent,  he  ought  not,  in  our  opinion,  to  profit  by  the  mistake  into  which  he 
m^y,  by  his  own  prior  mistake,  have  led  the  other;  at  least,  if  the  mistake  is  discov- 
ered before  any  alteration  in  the  situation  of  any  of  the  other  parties,  that  is,  while 
the  remedies  of  all  the  parties  entitled  to  remedy  are  left  entire,  and  no  one  is  dis- 
charged by  laches." 

'Phillips  vs.  Thnrn,  18  Com.  B.,  (N.  S.,)  694,  (1865,)  Erie,  C.  J.,  said:  "I  take  it 
to  be  clear  that  if  the  defendant  had  not  intervened,  and  the  action  had  been  brought 
by  the  holder  of  the  bill  against  the  drawer,  the  drawer  would  have  been  by  law 
compelled  to  admit  that  the  bill  was  a  valid  bill  payable  to  bearer.  ♦  «  «  *  « 
It  seems  to  me  there  is  good  reason  for  saying  that  that  which  the  drawer  would  Ixi 
stopped  from  denying,  the  acceptor  for  honor  should  also  Ix*  estopped  from  denying^ 
I  think  that  he  is  eqr.ally  bound  to  admit  that  the  bill  is  a  valid  bill.'' 
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act,  and  unless  he  has  been. imposed  upon  by  the  holder  of  the  bill 
to  such  an  extent  as  to  warrant  a  defense  on  the  distinct  ground  of 
fraud,  he  should,  we  think,  be  held  up  to  the  strict  performance  of 
his  engagement,  and  estopped  from  denying  any  fact — such  as  the 
validity  of  the  signatures  of  parties — which  it  pre-supposes.^  Cer- 
tainly when  the  bill  has  passed  into  the  hands  of  a  bona  fide  holder 
for  value  after  the  acceptance  supra  protest  he  could  not  then  be  per- 
mitted to  open  the  question  of  forgery.^ 

Acceptances  Payable  at  a  Particular  Place. 
§  40.  Before  the  statute  1  &  2  Geo.  IV,  c.  78,  was  enacted  it 
was  a  point  much  disputed  whether  a  bill  or  note  drawn  or  made 
payable  at  a  particular  place — or  a  bill  accepted  payable  at  a  partic- 
ular place — should  be  necessarily  presented  at  such  place  in  order  to 
charge  the  acceptor,  maker,  or  other  parties.  Finally  it  was  decidcil 
in  the  House  of  Lords  that  an  acceptance  payable  at  a  particular 
place  was  a  qualified  acceptance,  rendering  it  necessary  in  an  action 
against  the  acceptor  to  aver  and  prove  presentment  at  such  place.' 
This  led  to  the  passage  of  the  statute  1  &  2  Geo.  IV,  above  referre<l 
to,  called  Sergeant  Onslow's  Act,  which  provided  that  an  acceptance, 
payable  at  a  particular  place,  should  be  deemed  a  general  acceptance, 
unless  expressed  to  be  payable  there  "on/y,  and  not  ot/ierwise  or  ehe- 
whereJ^  Since  that  statute,  a  bill  may,  in  England,  be  accepted  in 
three  different  forms  when  it  is  drawn  generally  on  a  party,  that  is: 
Firsty  it  may  be  accepted  simply  without  more.  Secondly,  it  may  be 
accepted  payable  at  a  particular  banker's,  which  will  be  the  same  in 
effect  as  against  the  acceptor;  or  thirdly,  it  may  be  accepted  payable 
at  a  particular  banker's  ^^only,  and  not  otherwise:  or  elsewhere"  In 
this  latter  case,  it  wilJ  be  deemed  a  qualified  acceptance;  and  pre- 
sentment at  the  banker's  will  be  a  condition  precedent  to  the  right  of 
the  holder  to  maintain  an  action  against  the  acceptor  thereon.* 

Hn  Byles  on  Bills,  (Sharwood'a  ed.,)  p.  406,  it  is  said:  "The  acceptor  supra  prth 
testy  admits  the  genuineness  of  the  signature,  and  is  bound  by  any  estopi^el  bind- 
ing on  the  party  for  whose  honor  he  accepts.  Thus,  where  a  bill  was  drawn  in 
favor  of  a  nun-existing  person  or  order,  but  the  name  of  the  drawer,  and  th<? 
name  of  the  payee  and  first  indoraer  were  both  forged,  and  the  defendant  accepted 
for  the  honor  of  the  drawer,  it  was  held  that  the  defendant  was  estopped  from 
disputing  that  the  drawer's  signature  was  genuine,  and  that  the  bill  was  drawn  in 
favor  of  a  non-existing  person,  was  negotiable,  and  had  become  payable  to  bear- 
er."   See  also  Story  on  Bills,  §  262;  Bedfield  and  Bigelow's  Leading  Cases,  88-6^ 

'Story  on  Bills,  g  262. 

'Eowe   m  Young,   2   Brod.  &   Bing.,  165;   2   Bligh,  391,  S.  C,  overruling  the 

opinion  of  fight  of  the  twelve  Judges  who  were  consulted, 
aiabtead  vs.  Skelton,  5  Ad.  &  £1.,  86. 
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In  an  action  against  the  drawer,  or  an  indorser,  if  the  bill  be  ac- 
cepted and  payable  at  a  particular  place  named  by  the  acceptor,  it  is 
still  necessary  to  prove  presentment  there.^  And  no  if  the  bill  be 
drawn,  payable  at  a  particular  place,  presentment  must  be  made  there 
in  order  to  charge  the  drawer  or  indorser.^  The  statute  1  &  2  Geo. 
IV,  does  not  extend  to  promissory  notes,  and  therefore  if  a  note  be 
made  expressly  payable  at  a  particular  place,  it  is  necessary  in  Eng- 
land to  present  it  there  for  payment  in  order  to  charge  the  maker .^ 

§  41.  In  the  United  States  a  different  view  from  that  expressed 
by  the  House  of  Lords  has  prevailed;  and  according  to  the  ruling  of 
the  Supreme  Court,  and  of  the  great  current  of  decisions  of  the  State 
courts  of  last  resort,  the  effect  and  construction  of  an  acceptance 
would  accord  with  the  act  of  1  &  2  Geo.  IV — that  i.^,  the  acceptance 
will  be  regarded  as  general  in  all  cases,  save  when  the  bill  is  drawn, 
or  the  acceptance  expresses  that  it  is  payable  at  a  particular  banker's 
*'only,  and  not  otlierwise  or  elsewhere.*'*  This  subject  will  be  more 
fully  discussed  when  we  come  to  consider  the  principles  governing 
"presentment  for  payment.^' 

What  Acceptakce  Admits. 

§  42.  The  acceptor  of  a  bill  by  the  act  of  acceptance  admits  the 
genuineness  of  the  drawer's  signature  and  is  thereby  estopped  from 
denying  it,  and,  consequently  if  the  bill  be  in  the  hands  of  a  bona 
file  holder  for  value  without  notice  and  turn  out  to  be  a  forgery,  he 
will,  nevertheless  be  liable  upon  it.^  But  the  acceptor  is  not  sup- 
posed to  know,  nor  does  his  acceptance  admit  the  genuineness  of  the 
^signature  of  the  payee,  or  of  any  indorser;  and  therefore  the  holder 


^Gibb  m.  Mather,  8  Bing.,  214;  (21  E.  C.  L.  R.;)  1  in.  &  sec,  387;  2  C.  &  J.,  254,  S. 
C;  Saul  V8.  Jones,  28  L.  J.  Q.  B.,  37;  1  E.  &  E.,  69,  (102  E.  C.  L.  R.,)  S.  C. 

'Bojdell  vs.  Ilarkness,  3  C.  B.,  168,   (54  E.  C.  L.  R.) 

'Hamuleraon  vs.  Bowes,  14  East,  500;    B7le3  on  Bills,  (Slmrswood's  ed.,)  344-5, 

*  Wallace  vs.  McConnell,  13  Peters,  13*).  Numerous  cases  axe  cited  in  the  chaj)- 
ter  on  Presentment  for  PayiiK'nt.  Forms  of  declarations,  and  an  excellent  treatise 
on  this  subject  may  be  found  in  4:h  Rob.  Prac,  (N.  ed.,)  450-45 i. 

^Hoffman  &  Co.  vs.  Bank  of  Milwaukee,  12  Wallace,  193;  Ilartsman  cs.  ITenshaw, 
n  How.,  177;  Bank  U.  S.  t«.  Bank  of  Georgia,  10  Wheat,  :J33;  Goddard  t\^.  Mer- 
clmnts  Bank,  4  Ctmist..  147  ;  Canal  Bank  vs.  Bank  of  Albany,  1  Hill,  287 ;  Bank  of 
^minerceiw.  Union  Btmk,  3  Comst.,  235 ;  Levy  vs.  Bank  U.  S.,  1  Binn.,  27;  Peoria, 
li.  R.  Co.  C8.  Neill,  10  111.,  2'J9;  Ellis  vs.  Ohio  Life,  &c.,  Co.,  4  Ohio  State,  628; 
Whitney  vs.  Bunnell,  8  La.,  Ann,  429  ;  Wilkinson  vs.  Luteridge,  1  Str.,  648  ;  G)oper 
Vs.  LeBlanc,  2  Str.,  1051  ;  Leach  ty  Buchanan,  4  Esp.,  226;  Price  vs.  Neal,  3  Barr. 
1V)1;  Smith  vs.  Chester,  1  Term.  R.,  654;  B.ias  w.  Clive,  5  M.  &Sel,,  15  ;  Wi  kinson 
tvj.  Johnson,  3  Bam.  &  Cres.,  428. 
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of  a  bill  in  order  to  recover  against  the  acceptor  must  establish  his 
title  by  provinoj  that  their  signatures  are  genuine.* 

But  acceptance  does  not  admit  the  signature  of  the  drawer,  when 
he  is  indorser  also,  although  the  bill  be  payable  to  the  drawer's  or- 
der, and  his  signature  as  drawer  is  admitted.^ 

It  follows  from  these  principles  that  the  acceptor  mjiy,  on  discov- 
ering that  the  payee's  signature  was  forged,  recover  the  amount  from 
the  party  to  whom  the  payment  was  made  ;^  but  if  it  appears  that 
the  payee  was  never  the  owner  of  the  bill  nor  had  any  interest  in  it, 
and  the  drawee  put  it  in  circulation  with  the  forged  signature  upon  it, 
the  acceptor  can  not  recover  back  the  money  he  has  paid  from  the 
party  to  whom  he  paid  it,  but  may  charge  it  to  the  drawer,  who  is 
estopped  from  denying  the  genuineness  of  the  indorsement.* 

Acceptance  also  admits  the  capacity  of  the  party  to  whonn  the  bill 
is  payable  to  indorse,  and  the  acceptor  can  not  afterwards  plead  the 
party's  infancy,  coverture,  bankruptcy  or  other  disability.* 

It  is  also  an  admission  that  the  bill  was  drawn  upon  funds  of  the 
drawer  in  the  drawee's  hands,  and  the  latter  can  not  deny  it.* 

§  43.  It  has  been  held  that  the  rule  that  acceptance  admits  the 
genuineness  of  the  drawer's  signature,  does  not  extend  to  hold  the 
acceptor  liable  where  the  signature  is  genuine,  but  there  has  been  a 
forgery  in  the  body  of  the  instrument,  on  the  ground  that  the  ac- 
ceptor is  bound  to  be  familiar  with  the  drawer's  handwriting  but  not 

^Meicliaiu's  Bank  vs.  Mclntyre,  2  Sandf..  431;  Goddard  vs.  Merchant's  Bank,/'/., 
247  ;  (opgill  vs.  American  Exch.  Bank,  1  ComBt.,  113;  Canal  Bank  t«.  Bank  of  Al- 
bany, 1  Hill,  2S7 ;  Gray  w.  Palmer,  1  Efip.,  125;  Bosanquet  ns.  Anderson,  6  Esp., 
43  ;  Robinson  t».  Yarrow,  7  Taunt.,  455;  Smith  t«.  Chester,  1  Term.  R.,654;  Bee- 
man  vs.  Duck,  11  Mees.  &  Wel«.,  251. 

^Robinson  vs.  Yarrow,  7  Taunt.,  455  ;  Canal  Bank  vh.  Bank  of  Albany,  1  Hill,  287; 
Becman  vs.  Duck,  11  M.  &  W.,  251 ;  Williams  m.  Drexel,  14  Md.,  566;  Story  tni 
Bills,  I  489.    But  see  Tucker  vs.  Robarts,  10  Q.  B.,  560,  (71  E.  C.  L.  It) 

^Canal  Bank  vs.  Bank  of  Albany,  1  Hill,  287;  Talbot  i«.  Biink  of  Rochester,  1  Hill, 
2S>5;  Dick  vs.  Leverick,  11  La.,  573. 

^Hortsman  vs.  Henshaw,  11  How.,  177;  Coggill  us.  American  Bank,  1  Comstock, 
113;  Meacheriw.  Fort,  3  Hill,  (So.  Car.,)  227. 

^Drayton  vs.  Dale,  2  B.  &  C,  293;  (9  E.  C.  L.  R.;)  Brathwaite  vs.  Gardiner,  8  Q. 
B.,  473;  (55  E.  C.  L.  R.;)  Taylor  vs.  Croker,  4  Esp.,  187 ;  Prince  w.  Branaile,  1  Scoit, 
312  ;  Smith  vs.  Marsack,  6  C.  B.,  486;  (60  E.  C.  L.  R.;)  Byles  on  Bills,  (Sharswood's 
ed.,)  325. 

^Hortsman  vs.  Henshaw,  11  How,,  177;  Raborg  vs.  Peyton,  2  Wheat,  ^85;  KembK' 
M.  Lull,  3  McLean,  272. 
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Tv^ith  anything  else;^  but  there  are  eases  to  the  contrary^  which  seem 
to  ns  to  be  the  correct  doctrine. 

In  Van  Duzer  vs.  Howe,  21  N.  Y.,  531,  (I860,)  defendant  wrote 
his  blank  acceptance  on  an  agreement  with  the  drawer  that  he  should 
not  draw  for  more  than  $1(X)0,  and  the  latter  inserted  a  larger  sum 
and  passed  it  to  the  plaintiff, — and  the  acceptor  was  held  liable. 

But  if  the  act  of  the  drawer  himself  facilitated  or  gave  occasion  to 
tbe  forgery,  the  drawee  may  recover  the  amount  overpaid,  from  hira.^ 

§  44.  The  acceptance  of  a  bill  drawn  by  an  agent  admits  his  hand- 
writing, and  also  his  agency ;  but  it  does  not  admit  the  agent's  power 
to  indorse,  though  the  handwriting  is  the  same  as  that  of  the  drawer, 
and  though  the  indorsement  preceded  the  acceptance.*  But  if  the 
drawer  is  a  fictitious  person,  and  the  bill  is  payable  to  the  drawer's 
order,  the  acceptor's  undertaking  is  that  he  will  pay  to  the  signature 
of  the  same  person  that  signed  for  the  drawer;  and  in  such  case,  the 
indorsee  may  show  as  against  the  acceptor  that  the  signature  of  the 
fictitious  drawer,  and  of  the  first  indorser,  are  in  the  same  hand- 
writing.* 

If  the  acceptor  of  a  bill  puts  it  in  circulation,  he  can  not  dispute 
its  genuineness,  or  its  validity,  at  the  time  he  issued  it;^  and  after 
once  admitting  the  acceptance  to  be  genuine,  he  can  not  afterwards 
deny  it  if  it  turn  out  a  forgery,  even  if  he  made  the  admission  be- 
lieving the  acceptance  his  own.' 

When  Acceptance  Irrevocable. 

§  45.  When  the  bill  is  once  accepted  and  issued,  the  acceptance  is 
irrevocable.  But  a  drawee,  although  he  has  written  his  acceptance 
on  the  bill,  may  change  his  mind  and  cancel  it  before  re-delivery  of 
the  bill  to  the  holder.     And  where  a  bill  was  returned  by  the  drawee 

'Bank  of  Commerce  w.  Union  Bank,  3  ("orast.,  230,  (1856.)  In  this  case,  the 
amount  of  the  bill  was  altered  from  $105  to  $1005,  and  the  acceptor  having  paid  the 
latter  sum  was  held  entitled  to  recover  it  from  him  to  whom  he  had  paid  it.  See 
Story  on  Bills,  (Bennett's  ed.,)  §  264. 

^In  PTorrf  vs.  j4//cn,  2  Met.,  (Mass.,)  53,  it  was  lield  that  the  fraudulent  alteration  of 
the  day  of  payment  made  before  acceptance  was  no  defense  to  the  acceptor  against  a 
boTia  fide  holder.     To  pame  effect  is  Langaton  vs.  Lazarus,  5  Mees.  &  W.,  629. 

*Young  V8.  Grote,  4  Bing.,  253.  In  this  case  the  space  left  after  the  mai'k  •*£"  was 
80  great  that  the  amount  was  changed  from  £52.  2  to  £352.  2,  and  the  drawer  was 
required  to  bear  the  loss  after  payment  by  the  drawee. 

*Robin8on  m.  Yarrow.  7  Taunt..  455;  (2  E.  C.  L.  R.;)  Smith  i«.  Chester,  1 T.  R.,  654. 

^Cooper  tw.  Meyer,  10  Barn  &  C,  468;  Beeman  r«.  Duck,  11  M.  &  W.,  251. 

*Leach  vs.  Buchanan,  4  £sp.,  226. 

^Hinton  tw.  Bank  of  Columbus,  9  Porter,  (Ala.,)  463. 


668  Aeceptaitce  of  Bills  of  Exchange, 

with  an  obliterated  acceptance,  without  evidence  to  accoant  for  the 
obliteration,  it  was  held  that  there  could  be  no  recovery  upon  it.* 

Btit  after  the  ac'ceptance  ha^  once  been  communicated  to  the 
holder — as  by  re-delivery  of  the  bill,  accepted — it  would  seem  that 
even  with  the  holder's  consent  the  drawee  can  not  then  revoke,  be- 
cause the  drawer  and  inc'orsers  have  acquired  an  interest  in  the  ac- 
ceptance.^ 

If  the  drawee  retain  the  bill,  nevertheless  after  once  intimating 
his  acceptance,  he  can  not  revoke  it.* 

Extinguishment  of  Acceptor's  Obligation. 

§  46.  Tlie  acceptor's  obligation  may  be  extinguished  by  the  ex- 
pre^ss  or  implied  waiver  or  agreement  of  the  parties,  by  operation  of 
law,  by  payment  of  the  bill,  or  by  a  release.  The  acceptor  may  be 
discharged  by  any  ajjreeinent  with  the  parties  to  whom  he  is  bound, 
founde<l  upon  a  sufficient  consideration;  and  it  may  be  express  or 
implied  from  circum  tances.*  In  the  latter  case,  a  clear  intention  to 
discharge,  or  a  clear  renunciation  of  all  claims  against  the  acceptor, 
must  be  established ;  for  mere  delay  or  omission  to  demand  payment 
from  the  acceptor,  without  other  circumstances  or  consideration,  will 
not  be  sufficient.*  But  where  the  renunciation  is  clear  and  the  intention 
to  discharge  unquestionable,  there,  if  there  be  a  sufficient  considera- 
tion, or  an  act  done  on  the  part  of  the  acceptor  which  might  not 
otherwise  have  been  done,  which  affi?cts  his  interests,  the  acceptor 
will  be  discharged.^  Bankruptcy  of  the  acceptor,  or  the  application 
of  the  statute  of  limitations,  are  discharges  by  operation  of  law;  and 
the  execution  of  a  release  by  the  holder  of  the  bill,  or  the  payment 
of  it  by  the  acceptor,  terminates  his  liability  upon  it.  But  a  release 
before  the  maturity  of  the  bill  will  not  discharge  an  acceptor  froni 
liability  to  pay  a  holder  who  took  the  bill  in  good  faith  without 
notice  of  the  release.^ 


»Cox  V8.  Troy,  5  B.  &  A.,  474,  (7  E.  C.  L.  R.)  This  was  previously  doubted.  Chit- 
ty,  347;  Thomaon  on  Billi*,  (WiUon'sed.,)  220;  Bylcs  on  Bills,  (Sharewood's  ed,)  330. 

^Cliitty  on  Bills,  (13  Am.  ed.,)  347;  Thomson,  221. 

'Smith  V8.  M'Lure,  5  Eiist,  476. 

♦Uarmer  i'«.  Steele,  4  W.  H.  &  G.,  1;  Anderson  va.  Cleaveland,  13  East,  430;  Dog- 
wall  vs.  DunHter,  1  Doug ,  247;  Chitty,  339;  Story,  §  266;  Byles  on  BUIs,  (Shiiw*^^'' 
ed.,)  3::2;  Foster  vs.  Dawber,  6  Exch.,  851;  Dobson  vs.  Espie,  2  II.  &  N.,  79. 

^SLory  on  Bills,  §  266;  Farquharson  vs.  Southey,  1  Mood.  &  Malk.,  14  8.  C;  2  C*r^ 
&  Payne,  497;  Adams  iw.  Gregg,  2  Stark.,  531. 

«Story  on  Bills,  ?  266. 

'Dodd  vs.  Edwards,  2  Car.  &  P.,  602. 
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§  47.  A  cancellation  by  the  holder  or  by  a  third  party,  is  evidence 
of  a  waiver,  and  whether  the  cancellation  in  the  latter  case  was  by 
the  holder's  consent  or  not,  is  for  the  jury  to  determine.^  If  the 
cancellation  is  by  mistake,  it  does  not  operate  a  discharge;^  but  if 
the  holder,  knowing  the  mistake,  causes  the  bill  to  be  noted  for  non- 
a>x;eptance,  he  is  estopped  from  saying  it  was  accepted.* 

When  Consideration    Necessary  to   Enforce  Acceptor's 

Renunciation. 

§  48.  There  is  no  doubt  that  the  doctrine  of  the  text,  which  is 
that  of  Story  on  Bills,  §  2  j6,  correctly  states  the  law,  as  far  as  it 
goes;  but  the  law,  according  to  Byles  on  Bills,  (Sharswood's  ed.,)  p. 
324,  goes  farther,  and  declares  that  where  there  is  an  express  renun- 
ciation for  the  whole  amount,  it  is  binding  without  consideration. 
"If  the  renunciation  be  not  express  and  for  the  whole  amount,  then 
only,''  it  is  said  in  that  work,  "there  must  be  a  consideration."  *  The 
reasoning  of,  and  the  authority  cited  by  the  author,  bear  out  this 


view.* 


Failure  of  Consideration  for  Acceptance. 


§  49.  If  the  consideration  inducing  an  acceptance  afterwards  fail, 
it  will  nevertheless,  be  binding  to  the  payee  or  other  holder,  if  such 
failure  were  not  occasioned  by  his  fault  ;^  and  if  by  the  acceptance, 
the  time  of  payment  were  extended,  or  the  terms  of  the  bill  other- 
wise varied,  the  acceptor  can  not  object  to  the  alteration;^  nor  will 
his  obligation  be  varied  by  the  fact  that  the  bill  was  accepted  after 
the  time  of  payment  had  passed.® 

§  50.  An  acceptor  being  the  primary  debtor,  will  not  be  discharged 
(as  an  indorser  will  be)  by  taking  security  from  the  other  parties,  or 
giving  them  time  to  pay  the  bill.*     But  taking  a  co-extensive  securi- 


^Sweeting  vs,  Halse,  9  B.  &  C,  305,  (17  E.  C  L.  R.;)  4  Man.  &  R.,  287. 

^Wilkinson  t».  Johnson,  3  B.  &  C,  428;  Raper  vs.  Blrkbeck,  15  East,  17;  Novelli 
w.  Rossi,  2  B.  &  Ad.,  757. 

'Sproat  vs,  Mathewa,  1  T.  R.,  182;  Bentnick  m.  Dorrien,  6  East,  199. 

*Parker  m,  Leigh,  2  Stark.,  228;  (3  E.  C.  L.  K.;)  Farquhar  iw.  Southey,  2  C.  &  P., 
497;  Owen  w.  Pizey,  11  W.  K,  C.  P.,  21. 

*See  Byles  on  Bills,  (Sharswood^s  ed.,)  p.  322-3. 

•Corbin  vs.  Southgate,  3  Hen.  &  W.,  319. 

'U.  8  vs.  Bank  of  Metropolis,  15  Peters,  395;  2  Rob.  Prac.,  (N.  ed.,)  151. 

"Mitford  tw.  Wallicot,  1  Salkeld,  129. 

^Storj  on  Bills,  }  268,  and  numerous  cases  cited. 
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ty  from  the  acceptor  himself  by  specialty  will  discharge  him,^  unless 
it  recognizes  the  bill  as  still  existing,  in  which  case  it  will  not*  If 
the  holder  receive  from  the  acceptor  another  bill  indorsed  by  the 
acceptor,  as  satisfaction  or  security  for  the  first  bill,  he  discharges 
him  both  as  acceptor  and  indorser,  by  neglect  to  give  him  notice  of 
dishonor  of  the  last  bill;^  but  not  if  the  last  bill  was  given  as  col- 
lateral security  and  not  indorsed  by  him.* 

It  was  held  at  one  time,  that  an  indorsee,  by  receiving  part  pay- 
ment from  the  drawer,  released  the  acceptor,  on  the  ground  that  the 
acceptor  was  only  a  surety  for  the  drawer;*  but  this  doctrine  has 
long  been  overruled  and  does  not  aj)ply  to  accommodation  bills  more 
than  others.® 

A  banker  at  whose  house  a  customer  accepting  a  bill  makes  it 
payable  is  liable  to  an  action  at  the  suit  of  such  customer,  if  he  refiise 
to  pay  it,  having  at  the  time  of  presentment  funds  sufficient,  and 
having  had  those  funds  a  reasonable  time  so  that  his  employees  might 
know  it. 

The  banker  will  be  authorized  to  pay  any  one  who  holds  such  a 
bill  and  is  able  to  give  a  valid  discharge,  but  not  one  who  holds 
under  a  forged  indorsement. 

The  second  chiss  requires  that  the  bank  should  prove  that  it  exer- 
cised due  care  and  diligence  in  selecting  a  competent  and  trustworthy 
notary,  agent,  or  correspondent;  certainly,  as  all  agree,  the  bank 
must  do  this  much;^  but  these  cases  exonerates  it  from  further  re- 
sponsibility than  exercising  such  care  and  diligence  in  the  selection.* 

^Ansell  V8,  Baker,  15  Q.  B.,  20,  (69  E.  C.  L.  R.) 

^Twopenny  vs.  Young.  3  B.  &  C,  208,  (.0  E.  C.  L.  R.) 

^Bridges  vs.  Berry,  3  Taunt.,  130;  1  Pars.  N.  &  B.,  329. 

^Bishop  vs.  Rowe,  3  Maule.  <&  Sel.,  362. 

^Laxlon  vs.  Peat,  2  Camp.,  185.  To  same  effect  as  to  accommodation  bills,  see 
several  cases  cited  in  1  Parsons'  N.  &  B.,  326. 

®Lord  Mansfield  in  Fentum  vs.  Pocock,  5  Taunt.,  192,  1  Marsh,  14,  which  is  fol- 
lowed in  numerous  American  cases.  See  Lord  vs.  Ocean  Bank,  20  Penn.  St.,  384; 
Grant  vs.  EUicott,  7  Wend.,  227;  Pickering  vs.  Marsh,  7  N.  H.,  192;  Commennal 
Bank  vs.  Cunningham,  24  Pick.,  270;  Hansbrough  vs.  Gray,  3  Grat.,  356;  Bank  of  M. 
vs.  Walker,  9  S.  &  R.,  229;  Murray  vs.  Judah,  6  Cowen,  484;  Farmers,  Ac.,  Bank  w. 
Rathbone,  26  Vt.,  19;  CJopper  vs.  Union  Bank,  7  Harris  &  J.,  92;  Yates  eg.  Donald- 
son, 5  Md.,  389;  Lambert  vs.  Sandford,  2  Blackf.,  137;  Chronise  t».  Kellogg,  20  HI., 
11;  Diversy  vs.  Moor,  22  Id.,  330. 

"Tiernan  vs.  Commercial  Bank,  7  How.,  Miss.,  648;  7  S.  &  M.,  592;  34  Miss.,  41. 

^Baldwin  vs.  Bank  of  La.,  1  La.  Am.  R.,  13;  (case  of  a  noUry;)  Hyde  vs.  Plann- 
ers Bank,  17  La.,  566;  Frazier  t».  Gas  Bank,  2  Rob.,  296 
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In  some  of  the  cases^  stress  is  laid  upon  the  circumstance  that  a 
Notary  Public  is  an  agent  or  instrument  provided  !)y  law,  and  ab- 
solves a  bank  confiding  to  hjs  official  character  from  responsibility, 
which  it  could  not  thus  transfer  to  an  unofficial  agent.^  But  the  de- 
cif?ions,  as  a  general  rule,  do  not  seem  to  turn  on  this  consideration.^ 
It  seems  to  us,  however,  a  very  important  one. 

Jno.  W.  Daniel. 

— -  - 

^Bellemire  t».  Bank  U.  S,,  4  Whart.,  105. 
n  Parsons'  N.  &  B.,  480. 
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Presentment  for  Acceptance. 


§  I.  It  is  the  right  of  the  holder  of  a  bill  to  present  it  for,  and 
insist  on  its  acceptance,  even  so  late  as  the  day  before  it  falls  due. 
If  not  presented  for  acceptance  until  the  day  it  falls  due,  the  right  to 
demand  acceptance  becomes  merged  in  the  right  to  demand  payraent. 
If  the  bill  be  presented  for  acceptance  before  it  falls  due,  it  become? 
dishonored  if  acceptance  be  refused;  and  notice  must  be  forthwith 
given  to  the  parties  whom  it  is  intended  to  charge.^  And  suit  may 
at  once  be  instituted  against  the  drawer,  and  against  the  indor*ers/ 
This  rule  of  Commercial  law  is  so  general  and  binding  that  a  statute 
of  a  State  which  forbids  a  suit  from  being  brought  in  such  a  case 
until  after  the  maturity  of  the  bill,  can  have  no  effect  upon  suits 
brought  in  the  United  States  Courts.  The  requisition  of  a  State 
statute  like  this  would  be  a  violation  of  the  general  commercial  law, 
which  a  State  has  no  power  to  impose,  and  which  the  courts  of  the 
United  States  would  be  bound  to  disregard.'  So  also,  if  the  State 
statute  seeks  to  make  the  right  of  recovery,  in  a  suit  brought  in  case 
of  non-acceptance,  dependant  upon  proof  of  subsequent  prcsentmcDt, 
protest,  and  notice  for  non-payment.* 

Presentment  to  the  drawee  is  necessary,  even  though  the  drawer 
has  requested  him  not  to  accept;^  but  the  holder  is  not  bound  to  pre- 
sent again  after  refusal  to  accept  and  notice  given,  even  though  the 
drawer  requests  him  to  do  so,  and  promises  that  the  bill  shall  be 
honored.^ 

The  only  cases  in  which  the  holder  can  charge  the  drawer  without 
presenting  the  bill  for  acceptance  arise  when  the  relations  between 
the  drawer  and  drawee  are  such  as  to  constitute  the  drawing  of  the 
bill  a  fraud  upon  the  bolder.^     When  the  bill  is  presented  the  ac- 

»Chitty  on  Bills,  (13th  Am.  ed.,)  309;  Goodall  t».  Dolley,  1  T.  R.,  712.  See 
Chapter  on  notice;  Bank  of  Wiishington  iss.  Triplett,  1  Peters,  25;  Town?lcr  ta 
Samrall,  2  Petera,  170;  Smith  vn.  Roach,  7  B.  Monroe,  17;  Landrum  w.  Trow- 
bridge, 2  Metcalfe,  281. 

Uhid,  See  also  Lucaa  rs.  Laden,  28  Mis?o.,  342;  Edwards  on  Bills,  387;  VW- 
kentoii  tvj.  Woods,  10  Indiana,  432;  Kinney  rs.  Heald,  17  Ark.,  397. 

'Watson  vs.  Tarpley,  18  Howard,  517.  */6i<f. 

*Hill  r«.  Heap,  Dow  &  R.,  N.  P.,  57.    See  1  Parsons,  N.  &  B.,  338. 

•Hickligg  r«.  Hardey,  7  Taunt.,  312. 

'Smith's  Mercantile  Law,  (Holcumbe  <&  Gbolscn's  ed.,)  304;  1  Peters,  2o. 
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ceptance  must  be  according  to  its  tenor  to  pay  in  money.  If  it  be 
to  pay  by  another  bill,  it  is  no  accept'^nce,  and  the  bill  should  be  pro- 
tested.* 

§  2.  Before  acceptance  the  drawee  is  under  no  liability  to  accept, 
unless  he  has  specially  contracted  to  do  so,  and  the  holder  can  not 
sue  him,  even  though  he  have  funds  of  the  drawer  in  his  hauds.^ 
But  an  acceptance  operates  as  a  full  legal  assignment  of  the  amount 
to  the  holder,  and  the  acceptor  is  bound  to  pay  it.  It  has  been  much 
debated  whether  or  not  a  bill  before  acceptance  operates  as  an  assign- 
ment when  drawn  upon  funds  of  the  amount  it  calls  for;  and  it  seems 
to  be  settled  by  the  authorities  that  if  drawn  for  the  whole  amount 
it  ojierates  as  an  equitable  assignment,  which  will  tiike  precedence  of 
any  subsequent  lien  or  charge  upon  them;^  and  that  after  notice  to 
the  drawee  will  bind  him.*  And  it  has  been  so  held  of  a  draft  non- 
negotiable.^  But  when  the  bill  is  for  only  a  part  of  the  drawer's 
funds,  it  is  said  that  it^  does  not  operate  as  an  assignment  against  the 
drawee,  unless  he  accepts,  for  the  reason  that  thd  creditor  can  not  be 
permitted  without  the  debtor's  consent  to  split  up  one  cause  of  action 
into  several.^  Where  the  draft  is  not  negotiable,  the  weight  of  au- 
thority is  to  this  effect.^ 

What  Bills  need  not  be — and  what  Bills  must  be  Pre- 
sented FOR  Acceptance. 

§  3.  Bills  payable  on  demand,  (which  are  immediately  payable  on 
presentment,)  or  payable  at  a  certain  number  of  days  after  date,  or 
after  any  other  certain  event,  or  j)ayable  on  a  day  certain,  need  not 
be  presented  for  acceptance  at  all,  but  only  for  payment.^  But  it  is 
usual  and  best  when  the  bill  is  payable  at  a  future  day,  to  present  it 
for  acceptance,  in  order  to  ascertain  whiether  it  will  certainly  be  hon- 

^Ru88€ll  vs.  Phillips,  14  Q.  B.,  89L 

^Mandeville  vs.  Welch,  5  Wheat,  277;  Schimmelpcnnich  i^.  Bayard,  1  Peters, 
264;  Tiernan  vs.  Jackson,  5  Peters,  580.  The  case  of  Corser  vs.  Craig,  1  Wash.  C. 
C.  R.,  424,  has  been  overruled.  Luif  vs.  Pope,  5  Hill,  413;  7  Jc/.,  577;  N.  Y.  and 
Va.  S.  Bank  i».  Gibson,  5  Duer,  574;  Harris  vs.  Clark,  3  Comst.,  93. 

^Mandeville  vs.  Welch,  5  Wheat,  277;  Anderson  vs.  DeSocr,  6  Grat.,  364;  Gib- 
son vs.  Cooke,  20  Pick.,  15.  *Id. 

*Cnttfl  vs.  Perkins,  12  Mas'*.,  209;  Morton  vs.  Naylor,  1  Hill,  583. 

*Story,  J.,  in  Mandeville  vs.  Welch,  5  Wheat,  277;  Gibson  vs.  Cooke,  20  Pick.,  15. 

"IPars.,  N.  &  B.,  334. 

•^Bank  of  Washington  vs.  Triplett,  1  Peters,  25;  Townslej  vs.  Sumrall,  2  Peters,  170; 
Allen  vs.  Saydam,  20  Wend.,  321;  Bachellor  vs.  Priest,  12  Pick,  399;  Bank  of  Ben- 
nington tw.  Kayraond,  12  Vt.,  401;  Smith  vs.  Roach,  7  B.  Monroe,  17;  Carmichael  vs. 
Bank  of  Penn.,  4  Howard  JMiss.,  567;  Glasgow  vs.  Copeland,  8  Misso.,  268;  Orr  vs. 
Maginnifl,  7  East,  362;  Dunn  vs.  O'Kecfe,  5  Maule  &  S.,  282. 
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ored,  and  to  procure  the  assurance  of  the  acceptor's  liability.*  And 
in  such  cases,  if  acceptance  be  refused,  the  holder  must  make  protest, 
and  give  notice  in  the  same  manner  as  if  the  bill  were  payable  at  so 
many  days  after  sight.' 

Bills  payable  at  sight,  (when  such  bills  are  entitled  to  grace,)  or  at 
so  many  days  after  sight,  or  after  demand,  or  after  any  other  event 
not  absolutely  fixed,  must  be  presented  to  the  drawee  for  acceptance 
in  order  to  fix  the  period  of  maturity.^  When  the  words  "accept- 
ance waived,"  are  embodied  in  a  bill,  the  ordinary  proceedings  in  ac- 
ceptance are  dispensed  with,  and  merged  into  those  of  payment  or 
non-payment.* 

By  and  to  whom  Presentment  for  Acceptance  made. 

§  4.  The  bill  must  be  presented  by  the  holder,  or  his  authorized 
agent;  and  to  the  drawee  or  his  authorized  agent.  The  party  in 
possession  of  the  bill  is  presumed  to  be  the  holder,  and  to  have  the 
right  to  make  presentment  for  acceptance  or  payment.*  The  drawee 
may  accept  without  risk,  and  if  he  refuse  the  protest  will  inure  to 
the  benefit  of  the  rightful  holder.^  If  the  drawee  can  not  be  found, 
and  any  person  has  been  indicated  to  be  resorted  to  in  case  of  need, 
{au  besoin,)  the  bill  should  be  presented  to  that  person.^ 

If  the  bill  be  drawn  upon  two  persons  not  partners,  it  seems  that 
it  must  be  presented  to  both,  if  not  paid  by  the  first  ;^  but  this  has 
been  doubted,  for  the  reason  that  the  holder  would  not  be  bound  to 
take  the  single  acceptance  of  the  other — and  if  he  did,  it  would  be  at 
his  own  risk,  if  the  bill  were  not  protested.^ 


lU.  S.  vs.  Barker,  4  Wash.  C.  C.  R.,  464. 

^Glasgow  i».  Copeland,  8  Miaso.,  268;  Allen  i».  Suydam,  20  Wend.,  321;  U.S.W. 
Barker,  4  AVash.  C.  C.  R.,  464;  Landrum  vs,  Trowbridge,  2  Mete,  281. 

Philpott  ve.  Bryant,  3  Car.  &  P.,  244,  in  which  case  Park,  J.,  said :  "I  shonld  de- 
stroy half  the  trade  of  the  City  of  London,  if  I  were  to  hold  that  bills  made  payable 
so  many  days  after  date  must  be  presented  for  acceptance." 

•''Aymar  vs.  Beers,  7  Cowen,  705;  Robinson  vs.  Ames,  20  Johns.,  146;  Wallace  w. 
Agry,  4  Mason,  336,  5  Mason,  118;  Mitchell  vs.  Degrand,  1  Mason,  176;  Story  on 
Bills,  §  228.  Whether  or  not  bills  payable  at  sight  are  entitled  to  grace,  Ls  a  question 
about  which  authorities  difTer,  though  preponderating  in  favor  of  the  allowanoe  oi 
grace.    See  on  this  subject,  the  chapter  on  Presentment  for  Payment. 

nVebb  tw.  Mears,  9  Wright,  222. 

*Bank  of  Utica  vs.  Smith,  18  Johns.,  230;  Freeman  vs.  Boy u ton,  7  Mass.,  48^  Ag- 
new  vs.  Bank  of  Gettysburg,  2  liar.  &  Gill,  478. 

«Chitty  on  Bills,  (13th  Am.  ed.,)  311.  'Story  on  Bills,  i  229. 

nVelles  vs.  Green,  5  Hill,  232;  Story  on  Bills,  i  229. 

•Story  on  Bills,  i  229,  note  9. 
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But  if  the  bill  be  drawn  upon  a  firm,  presentment  to  any  party  is 
siifBcient.^ 

§  5.  The  holder  must  be  careful,  when  he  does  not  find  the  drawee 
in  person,  to  assure  himself  that  the  party  to  whom  he  presents  the 
bill  for  acceptance,  is  his  authorized  agent.  And  though  in  the  case 
of  a  presentment  for  payment  it  may  suffice  to  demand  payment  at 
the  residence  of  the  acceptor,  yet  in  case  of  a  presentment  for  accept- 
ance, the  holder  must  endeavor  to  see  the  drawee  or  his  authorized 
agent,  personally.  And  therefore,  where  in  an  action  against  the 
drawee  on  a  refusal  to  accept,  it  appeared  that  the  witness  had  car- 
ried the  bill  to  a  place  which  was  described  to  him  as  the  drawee's 
house,  and  that  he  ofiered  it  to  a  person  in  a  tan  yard,  who  refused 
to  accept  it;  and  the  witness  did  not  know  the  drawee's  person,  nor 
could  he  swear  that  the  person  to  whom  he  ofiered  the  bill  was  he, 
or  represented  himself  to  be  so,  it  was  held  that  the  evidence  of  pre- 
sentment to  the  drawee  for  acceptance,  was  insufficient.' 

§  6.  There  is  no  doubt  that  a  clerk  found  at  the  drawee's  count- 
ing-room, is  a  competent  party  for  the  bill  to  be  presented  to,  and  to 
refuse  acceptance  of  it;  and  it  seems  that  it  is  not  necessary  to  show 
that  such  clerk  was  the  clerk  of  the  drawee  authorized  to  accept  or 
refuse  acceptance  of  bills;  but  parol  evidence  is  admissible  to  prove 
that  the  clerk  was  authorized  to  refuse  acceptance.^ 

Place  of  Presextment  for  Acceptance. 

§  7.  It  was  ^t  one  time  a  question  much  litigated  in  England, 
whether,  if  a  bill  payable  generally — that  is,  without  specification  of 
a  place  of  payment — was  accepted  payable  at  a  particular  place,  such 
an  acceptance  was  a  qualified  one.  It  was  decided  in  the  House  of 
Lords,  (contrary,  however,  to  the  opinion  of  eight  of  the  twelve 
judges  to  whom  the  question  was  referred,)  that  such  an  acceptance 
was  a  qualified  one,  and  that  a  demand  at  the  particular  place  named 
was  a  condition  precedent  to  a  recovery  against  the  acceptor,  as  well 
as  against  the  drawer  and  indorser.*  This  decision  led  to  the  pass- 
age of  the  Statute  of  1  &  2  Geo.  IV,  c  78,  (called  Sergeant  Onslow's 
Act,)  in  which  it  was  recited  that  the  practice  and  understanding  of 
merchants  had  been  different;  and  enacted  that  an  acceptance  payable 
at  a  particular  place  without  further  expression,  should  not  be  deemed 

»Greatlake  vs.  Brown,  2  Cranch  C.  C,  541;  Story,  §  229;  1  Pars.  X.  &  B.,  135. 
"Cheek  t».  Roper,  5  Esp,,  176. 

•Nelson  w.  Fotterall,  7  Leigh,  180;  Stainback  tw.  Bank  of  Virginia,  11  Grat.,  260. 
*Rowe  ©«.  Young,  2  Brod.  &  B.,  165;  2  Bligh,  391. 
VOL.  I — NO.  IV— 6. 
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a  condi  ional  acceptance;  but  if  it  were  payable  at  a  specified  place 
^^only,  and  not  otherwise,  or  elsewhere,^  it  should  be  deemed  eondi- 
tional. 

In  many  of  the  States  the  English  Statute  has  been  substantially 
enacted ;  and  the  courts,  with  few  exceptions,  have  independently  of 
statute,  followed  the  judgment  of  the  eight  judges  against  the  House 
of  Lords.  Therefore,  by  the  American  Law,  it  is  settled  that  de- 
mand of  payment  at  the  place  specified  need  not  be  averred  by  the 
plaintiff;  but  if  the  acceptor  was  at  the  place  at  the  lime  specified, 
and  ready  to  pay  the  money,  it  was  a  matter  of  defense  to  be  pleaded 
on  his  part;  which  defense,  however,  is  no  bar  to  the  action,  but  goes 
only  in  reduction  of  damages,  and  in  prevention  of  costs.*  This  sub- 
ject will  be  more  fully  discussed  when  we  come  to  consider  present- 
ment for  payment. 

But  at  any  rate,  the  presentment  of  the  bill  or  note  for  acceptance 
should  be  at  the  place  of  the  domicil  of  the  drawee,  whether  it  be 
payable  generally,  or  at  a  particular  place — the  place  of  payraeut  be- 
ing immaterial  until  after  acceptance.^  If  the  drawee  has  removed 
his  residence  from  the  place  to  which  it  is  addressed — or  really  re- 
sided at  a  different  place — the  bill  should  be  presented  at  his  new,  or 
real,  place  of  domicil,  if  the  holder  can  ascertain  it  by  diligent  in- 
quiries.' If  by  such  inquiries  the  drawee's  place  of  domicil  can  not 
be  ascertained,  or  if  he  has  absconded,  the  bill  may  be  treated  as  dis- 
honored.* 

§  8.  If  the  drawee  has  his  dwelling  house  in  one  part  of  the  town,  or 
city,  and  his  place  of  business  at  another,  presentment  for  acceptance 
may  be  made  at  either  place ;  and  if  the  drawee  resides  in  one  town, 
and  has  his  place  of  business  at  another,  the  holder  may  present  the 
bill  at  either.'' 

§  9.  Presentment  for  acceptance  should,  in  all  cases,  be  male 
during  the  usual  hours  of  business.®  But  presentment  to  a  trades- 
man need  not  be  during  banking  hours — eight  o'clock  in  the  eve- 
ning would  suffice.^  And  it  matters  not  at  what  hour  the  present- 
ment be  made,  if  an  answer  be  given  by  an  authorized  person.®    But 

iSco  1  Pars.  N.  &B.,  30O-311;  Storv  on  Bills,  ^§  355-357;  Byles  on  Bills,  (Shars- 
wood'fi  ed^)  318-319,  and  341-340;  Edwards  on  Bills,  426,  428;  Bavley,  115.  In  In- 
diana, the  House  of  Lords  has  been  followed :  See  PrcseDtment  for  Wjment. 

^C  hitty  on  Bills,  (13tli  Am.  ed.,)  316. 

'Anderson  vs.  Drake,  14  Johns.,  114;    Freeman  i».  Boynton,  7  MaaB.,483;  Bateman 
lu  J{ise|.li,  12  Ea^i,  433. 
'Id.;  Chitty,  310.  *Story  on  Bills,  ?  236. 

*P21ford  T8.  Teed,  1  Maules  &  S.,  28;  see  post^  Presentment  for  Payment, 

'Chitty  on  Bills,  (13lh  Am.  ed.)  313.  ^Chitty,  316. 
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it  is  a  mere  nullity  if  made  at  an  unseasonable  hour — after  bedtime, 
or  business  hours — if  no  such  answer  be  given.^  It  there  is  a  known 
custom  or  usage  in  a  town  or  city,  which  regulates  business  hours, 
that  should  govern  in  determining  the  proper  hour  for  presentment 
at  the  drawee's  place  of  business.^ 

How*  Presentment  for  Acceptance  is  Made. 

§  10.  The  holder  of  a  bill  should  have  it  in  possession  and  should 
present  it  actually  to  the  drawee  for  his  signature  as  acceptor;^  but 
it  is  not  absolutely  necessary  to  show  him  the  bill,  if  when  applied 
to  for  acceptance  he  is  enabled  by  seeing  it  or  otherwise  to  give  an 
intelligent  answer/  If  the  holder  does  not  produce  the  bill  the 
drawee  may  require  him  to  do  so,  and  decline  accepting  save  in  the 
proper  form  by  writing  his  name  on  its  face;  and  then  unless  the 
holder  produces  it  the  drawee  can  not  be  charged  with  the  penaltits 
of  non-acceptance,  but  if  the  drawee  makes  no  such  requirement  and 
does  what  is  equivalent  to  acceptance  he  can  not  afterwards  refuse  to 
be  held  on  the  ground  that  he  did  not  see  the  bill.^ 

If  the  holder  leave  the  bill  with  the  acceptor,  and  by  his  negli- 
gence enable  a  third  party  to  get  possession  of  it,  he  can  not  hold 
the  acceptor  liable  in  an  action  of  trover.^ 

Either  one  of  a  set  of  bills  may  be  presented  and  accepted  ;  and 
the  indorsement  of  one  of  a  set  carries  all,  and  an  indorsee  may 
maintain  trover  for  the  restJ 

Within    what   Time   must  the    Bill   be   Presented    for 

Acceptance  ? 

§  11.  If  the  bill  bedraw^n  payable  at  a  certain  time  after  date,  it 
must  be  presented  before  or  at  time  of  maturity.®  If  payable  at 
sight,  or  at  a  certain  time  after  sight,  or  on  demand,  the  only  rule 
which  can  be  laid  down  is  that  it  must  be  presented  within  a  reason- 
able time/  unless  there  be  some  well  established  usage  of  trade  wliich 


'vSlory  on  Bills,  §  237. 

*8tory  on  Billa,  'i^  236,  349;  Story  on  Notes,  §  135;  Bayley  on  Bills,  c.  7,  §  1. 

'1  Parsons,  N.  &  B.,  348. 

^  ^Fisher  vs,  Eeckwith,  19  Vt.,  31;  Carmichael  vs.  Bank  of  Penn.,  4  Howai*d,  (Miss.,) 
567. 

'^Fall  River  Union  Bank  vs,  Willard,  5  Met.,  216. 

•Morrifion  vs.  Buchanan,  6  Car.  and  P.,  18. 

'Dennes  &  Co.  vs.  Church,  13  Petei-s,  205 ;  Walsh  vs.  Blatchley,  6  ATisc,  422 ;  Per- 
r^ira  m.  Jepp.,  11  B.  &  C ,  449  ;  Edwards  on  Bills,  304  and  162. 

'^TownHley  vs.  Sumrall,  2  Peters,  178 ;  Goupy  vs.  Harden,  7  Taunt.,  159 ;  Bacheller 
*».  Priest,  12  Pick.,  399. 

"Wallace  rs.  Agry,  4  Mason,  336;  Mullick  tw.  Radakissen,  9   Moore,  P.  C,  66; 
Bridgeport  Bank  vs.  Dyer,  19  Conn.,  136. 
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fixes  a  definite  time  for  such  presentment,  in  which  case  such  asi;re 
would  control.*  If  the  bill  be  not  presented  within  a  reasonable* 
time  the  drawer  is  discharged,  although  all  the  parties  continue  sol- 
vent and  there  is  no  damage  caused  by  the  delay.' 

General  Rule  as  to  Reasonable   Time — When  Question 
OF  Law  and  when  Question  of  Fact, 

§  12.  "What  reasonable  time  is,"  said  Story  J.,  in  Wallace  vs* 
Af/ry,  4  Mason,  336,  "depends  upon  the  circumstances  of  each  par- 
ticular case,  and  no  definite  rule  has  been  as  yet  laid  down,  or  indeed 
can  be  laid  down  to  govern  all  cases.  The  question  is  a  qaa*?tion  of 
fact  for  the  jury,  and  not  of  law  for  the  abstract  decision  of  the 
court.  Such,  I  take  it,  is  the  doctrine  of  the  authorities."^  A  more 
accurate  stJ\tement  of  the  rule,  as  we  conceive,  is  that  of  Bigelow,  J., 
in  Presi'ott  Biiftk  vs.  Cov^rlj/,  7  Gray,  217. 

"Ordinarily,'^  says  he,  "the  question  whether  a  presentment 
was  within  a  reasonable  time,  is  a  mixed  question  of  law  and 
fact,  to  be  decided  by  the  jury,  under  proper  instructions  from 
the  court.  And  it  miy  vary  very  much,  according  to  the  particular 
circumstances  of  cfich  case.  If  the  facts  are  doubtful  or  in  dispute 
it  is  the  clear  duty  of  the  court  to  submit  them  to  the  jury.  But 
when  they  arc  clear  and  uncontradicted,  then  it  is  competent  for  the 
court  to  determine  whether  the  time  required  by  law  for  the  present- 
ment has  been  exceeded  or  not.* 

"In  this  State,''  (New  York,)  says  Edward's  on  Bills,  391,  "the 
question  is  considered  one  of  law  to  be  decided  by  the  court,"  qno- 
i\u(r  Aymar  vs.  Beers,  7  Co  wen,  705:  Tlie  cases  cited  in  Aymar  vs. 
Beers  in  support  of  this  doctrine  related  to  notice.  The  principle  of 
the  text  seems  to  us  far  more  reasonable. 


^McllUh  iv».  Rjiwdon,  9  Bing.  R.,  410. 

'Mullick  V9.  RadakUj<en,  9  Moore,  P.  C,  60;  28  E.  L,&  Eq.,86;  Carter  w.  Flower, 
16  M.  &  W.,  743. 

3Fry  n.  Hill,  7  Tannt.,  397;  Goapy  w.  Harden,  7  Taunt.,  150;  Mailimn  «• 
D'E4inine,  2  H.  BL,  565;  Fernaixlez  vs.  Lewis,  1  McCord,  .322. 

*The  rule  a«  stated  hy  Prof«i*ar  ParsonR,  1  Vol,,  N.  &  B.,  340,  is  rahstantiallrthi-: 
He  MVP,  "Where  the  factn  are  few  and  winple,  and  the  acta  or  adralsAionff  of  partjV* 
clear  and  oneqni\'oraI,  the  qnej»tion  is  one  of  law  for  the  court.  But  where  lberigl»t~ 
and  UabililieB  of  parties  depend  on  contractu,  and  araritfty  af  tninmctions  and  deal- 
ing* arising  therefrom,  or  where  the  facts  arc  contradictory  and  complicated,  it  i«  a 
question  for  the  jury  to  determine."  See  also  Shnte  rs.  Robins,  3  Car,  <&  P.,  J^^l  K- 
C.  I..  R.;)  Siraker  i«.  Graham,  4  M.  &  W.,  721 ;  Mullick  w.  Radakiswn,  28  E  L  * 
Eq.  80. 
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Due  Diligence  must  be  Exeucised. 

§  13.  It  is  not  necessary  for  the  holder  to  take  the  first  oppor- 
tunity to  present  for  acceptance/  though  to  avoid  question  in  ease  of 
loss  it  is  advisable  to  do  so — due  diligence — tliat  is  presentment  with- 
in a  reasonable  time,  is  all  that  is  necessary.  '*The  distinction  is,"  it 
was  said  in  Gaupy  vs.  Harderij  7  Taunt.,  159,  by  Gibbs,  C.  J.,  "be- 
tween bills  payable  at  a  certain  number  of  days  after  date,  and  bills 
payable  at  a  certain  number  of  days  after  sight.  In  the  former  the 
holder  is  bound  to  use  all  due  diligence,  and  present  tlu:  bill  at  ma- 
turity; but  in  the  latter  case  he  has  a  right  to  put  the  bill  inti)  cir- 
culation before  he  presents  it,  and  then  of  course  it  is  uncertain  when 
it  will  be  presented  to  the  drawee.  It  is  to  the  prejudice  of  the  hol- 
der if  he  delays  to  do  it,  and  he  loses  his  money  and  interest." 

Reasonable  Time  When  the  Bill  Has   Passed  Into  Cin- 

CULATION. 

§  14.  A  larger  latitude  is  allowed  for  presentment  for  acceptance 
when  the  holder  transfers  the  bill  and  it  passes  into  circulation.  In 
such  cases  a  long  delay,  say  of  a  year  or  more,  would  not  be  negli- 
gence; but  if  the  transferer*  came  again  in  possession  of  the  bill,  a 
more  stringent  rule  would  be  applied  to  him  than  to  transferees.^ 
But  if  the  holder  retains  possession  of  the  bill  for  an  unreasonable 
time,  and  thus  locks  it  up  from  circulation,  he  makes  it  his  own,  and 
will  have  no  remedy  against  antecedent  parties  from  or  through  whom 
he  derived  title.** 

§  15.  As  illustrations,  where  Ay  of  Calcutta,  drew  a  bill,  payable 
sixty  days  after  sight,  on  J5,  of  Hong  Kong,  and  indorsed  it  to  C,  of 
Calcutta,  and  the  latter  finding  bills  on  China  unsaleable  without  the 
prospect  of  improvement,  kept  the  bill  jive  months,  and  then  indorsed 
it  to  C,  who  forw^arded  it  for  acceptance,  which  was  refused — it  was 
held  that  the  drawer  was  discharged  by  the  unreasonable  delay,  al- 
though the  parties  were  solvent,  and  he  had  suffered  no  damage.^  In 
Fernandez  vs.  Lewis,  1  McCord,  322,  a  bill  drawn  in  Charleston, 
South  Carolina,  on  New  York,  at  three  days,  was  not  presented  for 
two  and  a  fudf  months.  The  holder  lived  several  days  in  the  same 
house  with  the  drawee;  and  it  was  held  that  the  drawer  was  dis- 


^Muilman  vs.  D'Equine,  2  H.  Bl.,  565;  Prescott  Bank  vs.  Coverly,  7  Gmy;  217. 
•Muilman  vs.  D'Equine,  2  H.  Bl.,  565;  Byles,  (Sharewood's  ed.,)  Ul. 
'lUyley  on  Bills,  p.  227;    Chitty,  p.   301;   Slory  on   Bills,    'i   2;U;    Uobinson    w. 
Ames,  20  Johns.,  146;  Gowan  vs.  Jackson,  /rf.,  176;  Fry  tw.  Hill,  7  Taunt.,  3^7. 
*MuUick  w.  Radakia4en,  28  Eng.  L.  &  Eij.  li.,  86;  y  Mjore,  P.  C.  66. 
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charged  by  tlie  delay.  In  another  case,  one  month^s  delay  was  held 
too  much,  the  distance  between  the  residences  of  the  drawer  and  the 
drawee  being  only  eighteen  miles,  with  communication  three  times  a 
week  between  them/ 

In  Bolton,  vs.  llarrod,  9  Mart.,  (La.,)  326,  a  bill  drawn  in  New 
Orleans  on  Liverpool,  at  thirty  days,  was  sent  by  way  of  Xew  York, 
and  a  delay  of  two  and  a  half  months  in  presentment  was  held  no 
laclu^s;  and  it  has  been  frequently  held  that,  while  a  holder  would 
hardly  be  warranted  in  sending  the  bill  to  a  remote  place  wholly  out 
of  the  course  of  trade,  yet  he  may  put  it  in  circulation,  or  send  it  to 
any  other  place  within  reasonable  mercantile  relations  for  remittance 
or  sale.  A  bill  drawn  in  Havana  on  London  may  be  forwarded  bv 
way  of  the  United  States — one  drawn  in  Limdon  by  way  of  Paris 
and  (ieno.i;  and  one  drawn  in  New  Orleans  on  Liverpool,  byway  of 
New  York.^ 

Bills  drawn  in  London  on  Calcutta  at  ninety  days,  were  circulated 
i^ci'cnf if'ci(jhi  tJaf/s  in  Enrjiand,  and  the  delay  was  held  no  laches,-^  and 
like  decisions  were  rendered  where  a  bill  was  drawn  in  London  on 
Lisbon  at  thirty  days,  circulated  through  Paris  and  Genoa,  and  pre- 
sented after  a  delay  of  three  months  and  ten  days;*  where  a  bill  was 
ilrawn  in  Plymouth  on  London  at  twenty  days,  sight,  and  was  not 


'Duinont  w.  Pope,  7  Bla^kf.,  3(57. 

'In  Wallace  r.i.  Agry,  4  Miison,  'SM],  Story,  J.,  said:  "It  has  been  naid  that  the 
plainiitV  was  bound  to  Hciid  it  (the  bill)  directly  from  Havana  to  Enuland  by 
HOi^e  riL^iilar  conveyance,  and  had  no  right  to  remit  it  to  BoUjn  for  sale.  I  an» 
of  a  ditlerent  opinion.  The  party  who  rei^eives  a  negotiable  bill  payable  after 
8ii;ht  has  a  riglif  t  >  sell  it  in  the  market  where  he  resides,  or  to  send  it  to  any 
other  place  for  siile.  He  is  not  bound  personally  to  make  a  remittance  of  it,  or 
to  send  it  diiTctly  to  the  country  on  which  it  is  drawn.  He  is  at  full  liberty  to 
put  it  in  circulation,  or  to  send  it  to  any  other  place  for  sale  or  remittance;  and 
the  only  limitation  npon  this  right  is,  that  he  shall  have  it  presented  within  a 
rc:vsonal)le  time,  be  the  conveyance  direct  or  indirect.  To  be  sure,  the  usage  of 
tra4le  is  to  be  c  )nsulted  on  this,  as  on  other  occasions.  The  holder  of  such  a  bill 
is  not  at  lilx.'rty  to  send  it  to  very  remote  places,  wholly  out  of  the  course  ot* 
tratle,  if  there  be  unreasonable  delay  thereby,  in  the  presentment  for  acceptance: 
and  thus  to  fix  the  drawer  with  an  indefinite  responsibility.  But,  on  the  olhir 
hand,  the  transmission  in  a  direct  trade  is  not  neces-^ary.  No  one  can  doubt  that, 
by  the  course  of  trade,  many  bills  of  exchange  drawn  in  Havana  on  £ngland  are 
sent  to  tlie  United  Stales  for  lemittance  or  sale.  The  very  testimony  in  this  case 
est  iblinlu's  this  fact.  It  would  be  a  most  inconvenient  rule  to  hold  that  such  a 
nesfoiiatiim  of  bills  was  at  the  sole  peril  of  the  holder.  I  knovr  of  no  rule  of 
law  reachin*;  to  such  extent.  In  ray  judgment,  the  remittance  of  the  bill  to 
Bo-ton  for  sa!c  was  not  a  di-charge  of  the  defendants." 

'Mull man  r.'*.  D'Ecpiino,.  2  II  HI.,  oGo, 

Kiv»upy  vs    Harden,  7  Taunt.,  151)7. 
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presented  for  nine  days;^  where  one  was  drawn  in  Windsor  on  Lon- 
don and  was  not  presented  for  four  daysy  (Sunday  intervening;^) 
where  a  bill  was  drawn  at  sixty  days  at  Augusta,  Georgia,  on  Kcw 
York,  and  was  put  in  circulation  and  not  presented  for  two  months 
and  a  half;^  and  where  a  bill  drawn  in  Antigua  on  London  at  nine- 
ty, was  circulated  for  dx  months — a  packet  leaving  Antigua  for  Lon- 
don once  a  month/ 

§  16.  Where  a  sight  draft  on  New  York  was  indorsed  to  the 
plaintiff  in  Wisconsin,  and  was  not  mailed  to  New  York  for  present- 
ment for  fourteen  days,  it  was  held  jyrimt  facie  evidence  of  laches, 
but  might  be  rebutted.*  But  presentment  in  Boston  on  Wednesday 
during  banking  hours,  of  a  bill  at  sight,  indorsed  to  the  holder  in 
Lowell  after  banking  hours  the  previous  Saturday,  and  forwarded  by 
the  holder  to  Boston  on  Tuesday,  was  held  sufficient  to  charge  an  in- 
dorser.^ 

Effect  of  Falt^ixg  or  Rising  of  Rate  of  Exciiaxge. 

§  17.  The  falling  or  rising  of  the  rate  of  exchange  in  the  place  of 
residence  of  the  drawee,  should  be  taken  into  consideration  in  de- 
termining whether  or  not  there  was  unreasonable  delay;  and  if  ex- 
change were  steady,  without  prospect  of  change,  or  were  rising,  a 
shorter  and  less  extended  period  of  time  would  bethought  reasonable, 
while  if  the  exchange  foil  immediately  after  the  sale  of  the  bill,  the 
jury  might  then  think  a  more  extended  period  might  fairly  and 
reasonably  be  allowed  the  holder,  in  order  to  enable  him  bona  fide  to 
endeavor  to  make  a  fair  profit,  or  at  all  events  to  endeavor  to  secure 
himself  from  loss.^ 

^Shute  w.  Robins,  Moody  &  M.,  133;  3  Car.  &  P.,  80. 

''Frv  w.  Hill,  7  Taunt.,  397. 

''Robinson  w.  Ames,  20  Johns.,  140;  Edwards  on  Bills,  389. 

*Gkiwan  vs.  Jackson,  20  Johns.,  170.  '^WalHh  vs.  Dart,  23  Wise,  334. 

•Pres^cott  Bank  vs.  Cavcrly,  7  Gray,  217. 

"MelliBh  rg.  Ritwden,  9  Bing.,  410;  2  Moore  &  S.,  570;  Wallace  ns.  Agry,  4  Vinson, 
330.  In  Mullick  rs.  Radakissen,  28  Eng.  L.  &  Ec[.,  80,  the  bill  was  drawn  in 
Calcutta  on  Hong  Kong,  at  Bixty  days,  and  the  indorsee  kept  the  bill  five  months. 
Held,  no  laches.  Parke,  B.,  saying:  The  court  "I bought  that  the  evidence  i>roved 
that,  for  the  whole  of  the  time,  a  period  of  more  than  five  montb.s,  bills  on  China 
were  altogether  unsalable  in  Calcutta ;  that  such  Wiis  the  j)ernianent  and  regular 
state  of  the  market;  and  that  although,  if  there  was  a  reasonable  prospect  of  the 
state  of  things  being  better  in  a  short  time,  the  holder  would  have  had  a  right, 
with  a  view  to  his  own  interests,  to  keep  the  bill  for  some  time,  he  had  no  such 
right  when  there  was  no  hope  of  the  amendment  of  that  state  of  things;  and  we 
are  of  opinion  that  the  evidence  fully  justified  this  conclusion  from  it,  and  that 
the  court,  deciding  on  facts,  as  a  jury,  were  perfectly  right." 


682  Preserdment  for  Acceptance. 

Facility  of  Communication  Betvfeen  the  Pieces. 

§  18.  The  facility  of  communication  between  the  places  should  be 
considered,  in  determining  the  question  of  laches,  when  the  party 
who  presents  the  bill  has  had  it  in  his  possession  for  some  length  of 
time.^ 

The  Question  not  Affected  by  Solvency  of  the  Drawer, 

§  19.  The  continued  solvency  of  the  drawer,  and  the  want  of  proof 
of  actual  loss  by  laches,  are  not  circumstances  to  be  considered  in 
answer  to  the  objection  of  delay  in  presentment;  the  simple  question 
being,  whether  or  not  the  delay  was  reasonable  under  the  circum- 
stances of  the  case.^ 

Agent's  Duty  in  Presenting  for  Acceptance. 

§  20.  It  is  said  that  there  are  two  exceptions  to  the  general  rule 
that  it  is  not  necessary  to  present  a  bill  payable  at  a  time  certain  for 
acceptance,  before  it  becomes  due — the  first  arising  when  there  is  an 
express  direction  to  the  payee  or  holder  of  the  bill,  and  the  second, 
when  the  bill  is  put  in  the  hands  of  an  agent  for  negotiation.  In 
Allen  vs.  Suydavi,  17  Wend.,  368,  (confirmed  in  20  Wend.,  321,)  it 

^Shute  V8,  Robins,  Moody  &  M.,  133;  3  Car.  &  P.,  80;  Straker  vs.  Graham,  4  M. 
&  W.,  721;  Mullick  v.^,  Radakissen,  9  Moore,  P.  C,  06;  28  Eng.  L.  &  Eq.,  80; 
Dumont  vs.  Pope,  7  Blackf.,  367.  In  Straker  r«.  Graham,  4  M.  &  W.,  721,  the 
bill  was  drawn  in  Carbonear,  Newfoundland,  on  Poole,  England,  at  ninety  days, 
and  was  not  presented  until  three  months  after  date.  Carbonear  is  twenty  mil« 
from,  and  was  in  daily  communication  witli  St.  Johns,  from  which  the  mails 
were  sent  to  England  three  times  a  week.  The  average  length  of  the  voyage  was 
eighteen  days.  Is'o  excuse  being  shown  for  de^ay,  it  was  held  that  the  bill  was 
not  presented  in  a  reasonable  time. 

nn  Mullick  vs.  Radakissen,  9  Moore,  P.  C,  46,  28  Eng,  L.  <Sfe  Eq.,  86,  tbe 
Court  said :  "It  remains  to  consider  only  one  point  which  was  insisted  on  in  the 
Court  below,  and  also  argued  at  the  bar  before  us;  namely:  that  as  the  drawers 
remained  perfectly  solvent  from  the  date  of  the  bill  to  the  present  time,  the  rule 
as  to  prcifenting  in  a  reasonable  time  did  not  apply,  and  that  there  was  no  lachcA 
which  would  constitute  a  defense  by  the  drawers  unless  they  had  incurred  a  low 
by  that  laches.  The  Court  below  decided  that  the  solvency  of  the  drawers,  and 
the  want  of  actual  loss  by  laches,  constituted  no  answer  to  the  objection  of  laches. 
We  think  they  were  right.  *«>**«•*  This  point  was  fully  coivddered 
in  the  c  ise  of  Carter  vs.  Flower,  16  M.  &  W.,  743,  and  we  believe  admits  of  no 
doubt;  and  we  agree  with  the  Court  below,  that  the  continued  solvency  of  tKe 
drawers  does  not  prevent  the  application  of  the  rule  that  the  bill  must  be  pre- 
sented in  a  reasonable  time,  with  reference  to  the  interest  of  the  drawer  to  pot 
the  bill  into  circulation,  or  the  interest  of  the  drawee  to  have  the  bill  speediJj 
presented." 
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was  held  that  an  agent  who  received  a  bill,  payable  after  date,  for 
collection,  and  which  had  not  been  accepted,  was  bound  to  present  it 
without  unreasonable  delay ;  and  having  delayed  for  seventeen  days 
to  do  so,  he  was  liable  to  his  principal  for  all  damages  he  might  have 
sustained  by  his  delay.  This  is  a  leading  case,  and  was  decided  upon 
thorough  argument  and  consideration.  It  is,  however,  criticised,  and 
dissented  from  by  Professor  Parsons/  on  the  ground  that  as  it  would 
not  be  negligence  in  the  principal  to  delay,  it  would  be  unjust  to 
consider  it  such  in  the  agent,  and  the  latter  should  not  be  held  re- 
sponsible without  some  express  or  implied  instruction  to  present  im- 
mediately. But  we  are  inclined  to  coincide  with  the  case  cited  ;^ 
which  is  supported  by  the  analogy  of  the  Scotch  law,^  and  by  English 
authoritv.* 

§  21.  In  case  a  debt  is  lost  by  the  negligence  of  an  agent  to  pre- 
sent the  bill  for  acceptance  or  payment,  the  measure  of  damages  is 
prima  fade  the  amount  of  the  bill;  but  evidence  is  admissable  to  re- 
duce the  amount  to  a  nominal  sum.^ 

§  22.  The  bank  must  certainly  prove  that  it  selected  a  comp<;tent 
and  trustworthy  agent;  and  if  loss  results  from  the  circumstance  that 
one  of  a  different  character  was  employed,  there  is  no  doubt  that  the 
bank  would  be  bound  to  make  it  good  to  the  holder.^ 

Duty  of  Bank  in  which  Negotiable  Paper  is  Deposited  for 

Collection. 

§  23.  It  is  the  duty  of  a  bank,  in  which  negoliable  paper  is  de- 
posited for  collection,  to  take  whatever  steps  may  be  necessary  to  the 
prompt  collection  of  the  amount  due  the  holder:  to  present  the  in- 

'Pai-Hons'  N.  &  B.,  346-7. 

^See  Redfield  and  Bigelow's  Leading  Cases,  pages  34  and  35. 

'Thomson  on  Bills  (Wilson's  ed.),  277. 

*Vanwart  iw.  Wuolley,  3  B.  &  C,  439;  6  Dow.  &  B.,  374;  Chitty  on  Bills  (13 
Am.  ed.),  311;  By  lea  (Sharswood's  ed.),   299. 

^Allen  ia.  Suydara,  20  Wend.,  321;  Van  Wort  vs.  Woolley,  5  Dowl.  &  Ry.,  374. 

Tiernan  i:8.  Commercial  Bank,  7  How.,  Miss.,  648;  7  S.  &  M.,  592;  34  Miss.,  41. 
^VhiLTe  an  action  was  commenced  against  the  collecting  bank,  and  the  plaintiff  prov- 
ed that  the  notary  was  of  dissipated  habit?,  the  court  instructed  the  jury  that  if 
the  notary  was  not  a  competent  and  faithful  person,  by  reason  of  his  intemperate 
habits,  when  the  note  was  delivered  to  him,  then  the  bank  was  liable.  Agricul- 
turdl  Bank  vs.  Commercial  Bank,  7  S.  &  M.,  592.  But  when  it  appears  that  the 
notary,  although  dif^sipated,  is  a  very  competent  oflScer  when  sober,  and,  in  fact, 
the  fittent  person  in  the  place  to  do  the  business,  the  bank  will  not  be  held  lia- 
l>Ie,  unless  it  is  made  to  appear  that  the  loss  was  the  necessary  consequence  of 
the  notary's  bad  habits.    Ibid, 
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striiment  for  acceptance,  or  payment,  as  the  case  may  be.     And  if  it 

bo  not  duly  accepted,  or  paid,  it  must  take  all   necessary  steps  to  fix 

the  liability  of  drawer,  or  indorsers,  as  the  case  may  be.    So  far, 

there  is  no  conflict  of  authority,  for  such  duties  as  these  are  plaiu, 

and    everywhere   recognized    by   commercial    usage   and    by   legal 
tribunals. 

§  2i.  But  what  is  the  measure  of  the  duty  and   responsibility  of 

the  collecting  bank  on  taking  the  steps  necessary  to  colltction,  or 

fixing  the  parties'  liabilities,  is  a  question  of  difliculty.     How  far  is 

it  liable  for  the  neglect,  or  default,  of  the  notary  which  it  employs 

to  perform  notarial  functions?  or  of  the  sub-agent  or  corresponding 

bank  to  which  it  may  confide  the  paper?     There  are  several  claj?s<s 

of  cases  in  which  the  courts  have  pronounced  different  views  of  the^e 
questions. 

The  first  class  maintains  the  absolute  liability  of  the  bank  fur 
any  negligence  or  default  of  the  notary,  agent,  or  correspondent,  re- 
garding it,  by  the  act  of  undertaking  the  collection,  as  obligatory 
itself  to  see  that  every  proper  measure  is  taken,  and  not  inquiring 
whether  it  has  itself  been  guilty  of  any  negligence  or  not,  or  whctlur 
the  parties  reside  at  the  place  of  its  location  or  not.^ 

The  second  class  of  cases  requires  the  bank  to  prove  that  it  exer- 
cised due  care  and  diligence  in  selecting  a  competent  and  trustvvorthv 
notary,  agent,  or  correspondent.  This  much  is  perfectly  agreed,  but 
these  cases  hold  it  sufficient,  and  exonerate  the  bank  from  all  liabili- 
ty beyond  making  such  a  selection. 

There  is  implied  authority,  in  the  deposit  for  collection,  to  employ 
a  sub-agent,  as  they  hold,  and  such  sub-agent  is  really  the  agent  of 
the  holder,  and  not  of  the  bank,  which  is  only  bound  to  act  judi- 
ciously in  selecting  him.^ 

In  a  number  of  the  cases  stress  is  laid  upon  the  circumstance  that 
the  agent  employed  was  a  notary  public,  and  regarding  him  as  an 
agent  or  instrument  provided  by  law,  consider  the  bank  as  author- 
ized to  place  a  confidence  in  his  official  character  which  it  could  not, 
save  on  its  own  responsibility,  repose  in  an  unofficial  employee.' 

»Allen  vs.  Merchants  Bank,  22  Wend.,  215,  overruling  S.  C,  15  Wend.,  \^'l 
Thif»  IK  tlic  settled  rule  in  New  York.     See  Kdwards  on  Bills,  475-6. 

2Staey  va.  Dane  County  Bank,  12  Wise,  (520;  Bcllcmire  rx.  Bank  U.  ??.,  4  Whart.. 
105;  BnMwin  va.  Bank  of  La.,  1  La.  Ann.  R.,  13;  Hyde  vs.  Planters  Bank,  17  Ln.,rKi<5; 
Frazier  vs.  Gas  Bank,  2  Rob.,  21K);  Warren  Bunk  ?'».  Suffolk  Bank,  10  Cush.,  •%-. 
See  also,  Jackson  va.  Union  Bank,  6  liar.  &  J.,  146. 

'Baldwin  w.  Bank  of  La.,  1   La.  Ann.  R.,  13;  Bellemire  r«.  Bank  U.  S.,  4  Whart.. 

105;  Bank  of  Mobile  r.^.  Hag^ins,  3  Ala.,  200;  Tiernan  w.  Commercial  Bank,  7  Ho*. 
Misj.,  018;  Agricultural  Bank  rs.  Commercittl  Bank,  7  S.  &  M,,  5U2, 
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A  third  class  of  cases  holds  that  where  a  bank  receives  a  bill  or 
note  for  collection  against  a  drawer,  or  maker,  i-esident  at  tlie  place 
of  the  bank^  or  where  the  bank  undertakes  for  its  collection  by  their 
own  officers,  there  can  be  no  doubt  that  it  would  be  liable  for  any 
loss  that  might  result  from  neglect.  But  they  consider  that  where 
such  an  instrument  is  received  for  collection  at  a  point  distant  from 
the  location  of  the  bank,  the  bank  discharges  its  duty  by  sending  it 
in  due  season  to  a  com^^etent,  reliable  agent,  with  proper  instruc- 
tions.^ 

The  cases  whicli  hold  the  bank  absolutely  liable  for  any  laches  or 
negligence,  whereby  the  holder  of  the  paper  suffers  loss,  commend 
themselves  to  our  approbation.  Any  other  rule  opens  the  door  to 
carelessness  in  the  conduct  of  banking  business,  which  should  be 
conducteil  with  every  sifeguard  to  the  customer  who  entrusts  his  in- 
terests to  the  keeping  of  such  agents.  If  they  have  to  deal  with  dis- 
tant and  unknown  parties,  they  should  decline  undertaking  the  col- 
lection or  handling  of  the  paper;  and  if  they  assume  it,  they  should 
do  so  for  sufficient  compensation,  and  be  held  responsible.  If  un- 
willing to  take  charge  of  the  collection  under  this  implied  under- 
standing, they  should  insist  on  a  special  contract,  or  refuse  it. 

Effect  op  War,  Sickness,  Inevitable  Accident,  and  other 

Reasonable  Causes  of  Delay. 

§  25.  Any  reasonable  cause,  such  as  sickness,^  inevitable  accident, 
or  inti  rvention  of  war;^  or  other  circumstance  beyond  the  holder's 
control,  will  excuse  delay  in  presentment  for  acceptance.  But  these 
and  other  circumstances,  excusing  delay  or  failure  to  make  due  pre- 
sentment for  acceptance,  will  be  hereafter  considered  in  connection 
with  the  consideration  of  the  excuses  which  may  be  made  for  like 
delay  or  failure  in  respect  to  presentment  for  payment,  and  giving 
notice  of  disho!ior. 


'Faljens  r«.  Mercantile  Bank,  23  Pick.,  330,  there  being  no  agreement  for  oonipen- 
!*ation  for  collection;  but  the  general  custom  of  the  bank  to  make  temporary  use  of 
the  money  collected,  vviis  considered  sufficient  in  Thompson  vs.  Bank  of  the  State,  3 
Hill,  (So.  Car.,)  77.  .Etna  Insurance  Co.  vs.  Alton  City  Bank,  25  Illinois,  243;  East 
Huddam  Bank  vs,  Scovil,  12  Conn.,  303. 

^In  Aymar  r«.  Beers,  7  Co  wen,  705,  the  defendant  souglit  to  excuse  delay  in 
presenting  for  acceptance  on  account  of  the  payee's  sickness.  The  court  below 
rejected  the  evidence;  but  the  court  above  held  that  sickness  was  an  excuse,  and  or- 
dered a  new  trial. 

'U.  S.  V8.  Barker,  1  Paine,  C.  C,  loB.  In  this  case,  a  bill  drawn  in  the  United 
States  on  Liverpool  was  pre.-'ented  three  months  from  date.  War  existing  between 
ihe  two  cxjuntries,  it  was  held  no  laches. 
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§  26.  Whenever  it  is  incumbent  on  the  holder  to  present  the  bill, 

if  he  fails  to  do  so,  he  will  lose  not  only  his  remedy  on  the  bill,  but 

also  on  the  consideration  or  debt,  in  respect  of  which  it  was  given  oi 

transferred.^ 

Jno.  W.  Daniel. 

^ Adams  vs.  Darbj,  28  Mi^o.,  Ib2. 
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[Equity  Series.] 


Conversion. 

By  an  indenture,  dated  in  March,  1862,  lands  were  conveyed  by 
two  tenants  in  common,  L,  and  S.,  to  a  trustee  upon  trust  to  sell 
and  to  hold  the  proceeds  in  trust  for  L.  and  S»  in  equal  shares,  and 
as  to  the  share  of  8,  for  her  separate  use.  The  indenture  contained 
powers  of  exchange  and  partition;  and  it  was  declared  that  until  the 
sale  the  trustee  should  hold  the  lands  upon  trust  as  to  one  moiety  for 
L,  and  as  to  the  other  moity  for  8.  for  her  separate  use. 

By  articles  of  agreement  made  in  the  following  month,  it  was 
agreed  that  the  trustee  should  allot  the  lands  described  in  the  first 
schedule  to  i.,  and  those  described  in  the  second  schedule  to  S.,  and 
should  stand  possessed  of  the  allotments  upon  the  same  trusts  as  were 
by  the  deed  of  March,  1362,  declared  of  the  respective  moities,  but 
without  prejudice  to  the  powers  vested  in  the  trustee  by  that  inden- 
ture. 

S.  was  a  married  woman,  and  her  husband  was  an  alien.  By  her 
will,  made  in  August,  1862,  she  gave  all  her  landed  property  situated 
at  E.y  being  her  allotment  under  the  articles  of  agreement,  which 
still  remained  unsold,  to  her  husband  for  life,  with  remainder  over: — 

Heldy  (reversing  the  decision  of  8tuart,  V.  C.)  that  the  trust  for 
sale  had  been  put  an  end  to  by  the  agreement  of  April,  1865;  and 
that  the  property  passed  as  real  estate  under  the  will  of  8.: 

Held,  also,  that  if  the  trust  for  sale  had  been  still  subsisting,  S. 
had  elected  to  take  the  property  as  real  estate. 

The  Naiuralization  Act,  1870,  (33  Vict.,  c.  14,)  s.  2,  is  not  retro- 
spective. 

The  Court  of  Chancery  will  enforce  in  favor  of  the  Crown  a  trust 
of  land  for  an  alien  created  prior  to  the  Act. 

Barrow  vs.  Wadkin,  (24  Beav.,  1,)  approved  of.  Sharp  vs.  St. 
Sauveur,  L.  C,  343,  vol.  vii. 

Construction. — See  Will. 
Cy-Pres.— See  Will, 
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Deed  of  Gift.— See  Voluntary  Seitlement. 

DisTRiBUTiox.— See  Issue  Then  Living. 

Endowment. — See  Will. 

Estate  by  Implication. — See  Will. 

Estate  Tail. — See  Issue  Then  Living. 

Evidence. — See    Railway;    Statement  to   Discredit  Wit- 

NKiJS. 

Extinction  of  Power. 

In  1825  D.  mortgaged  an  estate  to  7.  in  fee  (subject,  among  other 
incumbrances,  to  an  existing  mortgage  for  £3,000)  to  secure  £27,000 
payable  at  the  end  of  twelve  months,  with  interest  in  the  meantime. 
The  mortgage  deed  contained  a  power  of  sale,  providing  that  if  de- 
fault should  be  made  in  payment  of  the  interest,  or  any  part  of  it, 
for  a  month  after  any  of  the  days  appointed  for  payment,  or  in  pay- 
ment of  the  principal  on  the  appointed  day,  then  at  any  time  there- 
after, though  no  advantage  should  have  l>een  taken  of  any  previous 
default,  /.,  his  heirs  or  assigns,  might  sell.  In  1830, 7.  having  called 
for  payment,  a  deed  of  transfer  was  executed  to  K.  and  M.  This 
deed,  after  reciting  that  7.  was  entitled  to  the  prior  mortgage  for 
£3,000,  recited  the  mortgage  of  J  825,  and  that  in  '^the  now  reciting 
indenture  a  power  of  sale  is  contained  for  the  better  securing  of  the 
principal  sum  and  interest,  but  the  said  power  has  not  been,  and  is 
not  intended  to  be  exercised,"  and  recited  the  calling  in  of  the  mort- 
gage moneys,  and  that  7).  had  applied  to  K.  and  72.  to  discharge 
them,  "which  K.  and  72.  have  agreed  to  do  on  having  the  said  suras 
so  agreed  to  be  advanced  as  aforesaid,  secured  to  them  by  an  assign- 
ment of  the  said  several  securities  hereinbefore  recited,  and  generally 
in  the  manner  hereinafter  appearing."  Then,  in  consideration  oi 
£30,000  paid  to  7.  by  K.  and  72.,  7.,  at  the  request  of  7>.,  assigned, 
and  7.  confirmed  to  C  and  72.,  the  moneys  due  on  the  mortgages, 
"and  all  powers  and  remedies  for  recovering  the  same  sums  respec- 
tively, and  all  benefit  of  the  said  several  indentui^s  of  mortgage,  and 
of  every  covenant  and  security  therein  respectively  contained."  Then 
7.  conveyed  and  7),  confirmed  to  K.  and  72.  in  fee,  the  mortgaged  es- 
tates, subject  to  a  proviso  for  redemption,  if  7).  should  pay  the  prin- 
cipal of  £30,000  on  the  day  therein  named,  being  at  the  expiration 
of  seven  years,  and  should  in  the  meantime  pay  interest  half-yearly 
on  the  days  therein  named.     It  was  agreed  that  the  money  should 
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remain  on  the  security  for  seven  years,  D,  not  to  be  at  liberty  to  pay 
it  off  sooner,  and  K,  and  R.  not  to  call  for  payment  sooner,  unless 
default  was  made  in  payment  of  interest,  or  D.  died.  There  was  a 
power  of  sale  to  ar'se  if  default  should  be  made  in  payment  of  the 
principal  or  interest  contrary  to  the  terras  of  the  proviso  for  redemp- 
tion; and  a  covenant  by  K.  and  R.  that  no  sale  of  the  property 
should  be  made  without  three  months'  notice.  The  persons  claiming 
under  K.  and  R.  having  put  up  the  property  for  sale,  the  purchasers 
objected  that  the  power  of  sale  in  the  deed  of  1825  was  gone,  and 
that  the  vendors  could  not  make  a  good  title  as  against  mesne  incum- 
brancers:— 

Jffeld,  (reversing  the  decision  of  the  Master  of  the  Rolls,)  that  the 
power  of  Side  in  the  mortgage  of  1825  was  still  subsisting,  and 
capable  of  being  exercised.     Boyd  vs.  Pctrie,  L.  J  J.,  f385;  vol.  vii. 

Fraud. — Sec  Purchase  for  Value,  without  Notice. 

Gift. — See  Will. 

Issue  then  Living. 

No  limitatir^n  after  an  estate  tail  is  void  for  remoteness,  and  it 
make*:  no  difference  whether  the  limitation  be  directly  to  a  class  or 
to  trustees  to  sell  and  divide  among  such  class,  provided  the  legal 
and  beneficial  interests  be  ascertainable  at  the  determination  of  the 
estate  tail. 

If  a  clause  in  a  will  offends  against  the  rule  against  perpetuities, 
yet,  in  construing  the  will,  such  clause  can  not  be  disregarded,  but 
must  be  read  as  the  expression  of  the  testator's  intention  as  though 
no  such  rule  existed. 

A  testator  directed  bis  trustee,  after  the  failure  of  limitations  for 
life  and  in  tail,  to  sell  his  real  estate,  and  pay  a  share  of  the  proceeds 
to  the  children,  other  than  J.  G.  H.,  of  A.  U,,  "then  living,"  and  the 
issue  of  such  as  should  be  then  dead,  leaving  issue,  and  the  issue  of 
t/.  G.  iJ.,  share  and  share  alike,,  the  issue  of  the  said  children  of  A. 
H.  to  have  no  greater  share  than  their  parent  would  have  had  if  liv- 
ing; and  the  issue  of  J.  G.  H.  to  share  on  the  same  footing.  The 
testator  gave  another  share  to  C  for  life,  and  after  her  death  to  the 
children  of  A,  H.  then  living,  and  their  issue,  in  the  same  words  as 
in  the  gift  of  the  former  share. 

At  the  close  of  the  will,  the  testator  added  a  proviso  that  if  his  real 
estate  should  ever  be  sold  under*  the  limitations  thereinbefore  con- 
tained, and  the  money  should  become  payable  to  the  issue  of  A,  IL, 
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or  the  issue  of  J.  G.  H.y  and  any  of  such  issue  should  be  then  dead, 
leaving  lawful  issue,  then  the  issue  of  such  issue  as  should  be  so  dead 
should  receive  the  share  which  his  or  her  parent  would  have  been  en- 
titled to  if  living.  The  estates  tail  failed,  and  the  proceeds  of  the 
sale  became  divisible : — 

Held,  (reversing  the  decision  of  Malins,  V.  C.,)  that  the  proviso  at 
the  end  of  the  will  was  not  void  for  remoteness : 

That  the  "issue"  of  the  grandchildren  o£  A.  H.  must  be  confined 
to  their  children : 

That  where  a  grandchild  of -4.  H.  died  before  the  period  of  distri- 
bution, leaving  children,  such  children  took  the  share  which  their  pa- 
rent would  have  taken  if  he  had  been  alive  at  the  period  of  distribu- 
tion, even  in  a  case  where  the  grandchild  died  before  his  parent  in 
the  lifetime  of  the  testator,  and  before  his  will : 

That  the  gift  to  the  grandchildren  created  a  joint  tenancy  inttr  *f, 
but  the  eflFect  of  the  proviso  was,  that  in  the  case  of  a  grandchild  dy- 
ing leaving  issue,  the  joint  tenancy  was  severed  as  to.  his  share: 
Heaeman  vs.  Pearse,  L.  JJ.,  275,  vol.  vii. 

Joint  Tenancy. — See  Issue  then  Living. 
Legal  Estate. — See  Purchase  for  Value. 

Life  Estate. — See  Voluntary  Settlement. 
Limitation.— See  Issue  then  Living. 

Mortgage. — See  Extinction  of  Power;    Purchase  fob 

value,  without  Notice. 

Mortmain. — See  Will. 
Naturalization  Act.— See  Issue  then  Living. 

Notice. — See  Purchase  for  Value,  without  Notice, 

Power  op  Sale. — See  Extinction  of  Power, 

* 

Proviso. — See  Issue  then  Living. 

Purchase  for  Value,  without  Notice. 
The  defense  of  purchase  for  value  without  notice  may  be  sustained, 
although  the  defendant,  in  order  to  make  out  his  title  to  the  1^1  ^ 
tate,  must  rely  on  an  instrument  which  discloses  the  title  of  the 
plaintiff,  the  defendant  not  having  had  notice  of  such  instnimeDt  at 
the  time  of  his  purchase. 
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The  trustees  of  a  settlement  advanced  the  trust  money  on  tlie  se- 
curity of  real  property,  which  was  conveyed  to  them  by  the  mortga- 
gor, the  mortgage  deed  noticing  the  trust.  The  surviving  trustee  of 
the  settlement  afterwards  re-conveyed  part  of  the  property  to  the 
mortgagor,  on  payment  of  part  of  the  mortgage  money  which  he  ap- 
propriated. The  mortgagor  then  conveyed  that  part  of  tlie  property 
to  new  mortgagees,  concealing,  with  the  connivance  of  the  fTustee, 
both  the  prior  mortgage  and  the  re-conveyance.  When  the  fraud 
was  discovered,  the  cestui  que  trust  under  the  settlement  filed  a  bill 
against  the  new  mortgagees,  claiming  priority : 

Hddf  that  the  Court  would  not  interfere  to  take  away  the  legal  es- 
tate which  passed  to  the  new  mortgagees  under  the  re-conveyance. 

The  trustees  of  a  settlement  advanced  the  trust  money  on  the  secu- 
rity of  real  property,  which  was  conveyed  to  them  by  the  mortgagor, 
the  mortgage  deed  noticing  the  trust.  The  surviving  trustee  after- 
wards induced  the  mortgagor  to  execute  a  deed  by  which  tlie  mort- 
gaged property  purported  to  be  conveyed  to  the  trustee  as  on  a  pur- 
chase by  him,  though  no  money  in  fact  passed.  The  trustee  then, 
concealing  the  prior  mortgage,  and  shewing  title  under  the  pretended 
purchase  deed,  conveyed  the  property  to  a  mortgagee  without  notice: 

Held,  that  the  Court  would  not  interfere  to  take  away  the  legal  es- 
tate from  the  mortgagee. 

Decree  of  the  Master  of  the  Rolls  reversed. 

Carter  vs.  Carter,  (3  K.  &  J.,  617,)  disapproved  of.  PllcJier  vs. 
Rawlins,  L.  C,  &  L.  JJ.,  259,  vol.  vii. 

Railway. 

Duration  of  Agreement  to  take  Land — Purposes  of  Riilway — Ecldence 

that  Land  is  required, 

A  landowner  agreed  with  a  railway  company  to  sell  them  ten  acres 
of  land  and  one  acre  for  a  station,  at  a  certain  price,  and  that  if  the 
company  should  require  more  land  for  the  station,  or  for  any  purpose, 
they  should  pay  for  the  same  at  the  rate  of  £100  per  acre,  and  the 
agreement  was  to  be  supplemental  to  the  Lands  Clauses  Act.  The 
ten  acres  were  paid  for  and  conveyed.  Before  the  compulsory  pow- 
ers of  the  company  had  expired,  they  gave,  (apparently  by  mistake,) 
notice  to  treat  for  three  acres  more,  and  before  the  time  for  comple- 
tion had  expired,  they  took  possession  of  these  three  acres,  alleging 
that  they  required  the  land.  They  also  took  possession  of  some  small 
pieces  of  land  which  were  covered  by  >sarth  slipped  from  the  railwav: 
VOL.  I. — NO.  IV — 7. 


692  Digest  of  English  Law  Reports. 

Htll,  that,  under  the  agreement,  the  company  had  power,  until  the 
expiration  of  the  time  limit<*d  for  the  completion  of  the  railway,  to 
take  such  land  as  tliey  required  for  the  purpose  of  a  station,  or  for 
slips  of  earth,  at  £100  an  acre. 

The  Court  will  accept  as  conclusive  the  evidence  of  the  engineer 
in  the  service  of  the  company  as  to  the  quantity  of  land  required  for 
the  purposes  of  the  railway,  if  the  statement  has  a  reasonable  appear- 
ance of  accuracy. 

Decree  of  Bacon,  V.  C,  reversed.  Ktmp  vs.  SoutJi^Eastern  Rail- 
way Company^  L.  C,  364,  vol.  vii. 

Re-conveyance. — See  Purchase  for  Value,  without  Notice. 

Remainder. — See  Issue  then  Living. 

Reversion. — See  Voluntary  Seti'lement. 

Settlor. — See  Voluntary  Settlement. 

SiEciAL  Case. — See  Will. 

Statement  to  Discredit  Witness. 

A  witness,  who  made  an  affidavit  on  behalf  of  the  plaintiff,  bad 
previously  made  a  statement,  which  the  solicitor  for  the  defendant 
had  taken  down  in  writing,  and  alleged  to  be  inconsistent  with  his 
affidavit.  The  solicitor  filed  an  affidavit  on  behalf  of  the  defendant, 
and  made  this  statement  an  exhibit: — 

Hddy  that  the  exhibit  was  not  admissible  in  evidence. 

The  right  of  a  trustee,  in  whose  name  shares  in  a  company  were 
standing  at  the  time  of  its  being  wound  up,  to  indemnity  from  bis 
cestui  que  trust,  enforced  by  the  liquidator  in  a  suit  in  the  name 
of  the  trustee  who  had  compromised  with  the  liquidator  for  his  lia- 
bility on  the  shares  upon  terms  including  a  stipulation  that  the  liquid 
dator  should  be  at  liberty  to  continue  the  suit. 

Decree  of  Malins,  V.  C,  affirmed.  Hemming  vs.  Maddick,  L.  JJ'» 
395;  vol.  vii. 

Trust. — See   Conversion;    Purchase  for  Value   WiTHori 
Notice. 

Voluntary  Settlement. 

In  order  to  support  a  voluntary  settlement,  it  must  be  shown  that 
all  the  provisions  are  proper  Ind  usual;  or  if  there  are  any  unusual 
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provisioDS,  that  they  were  brought  to  the  notice  of  and  understood 
by  the  settlor. 

ISo  general  rule  can  be  laid  down  as  to  the  proper  and  usual  pro- 
visions in  such  a  settlement,  but  a  power  of  revocation  is  not  essen- 
tial. 

A  young  man  of  improvident  habits,  being  entitled  to  a  sum  of 
money,  was  induced  by  the  trustee  of  the  money,  and  by  the  solicitor, 
to  execute  a  settlement  by  which  he  assigned  a  part  of  the  money  to 
trustees  on  trust  to  invest  and  to  pay  him  during  his  life  the  income 
on  such  part  thereof  as  they  should  think  fit,  after  his  death,  on  trust 
to  hold  the  same  for  his  wife  and  children,  if  any,  and  subject  there- 
to on  trust  for  certain  cousins  of  his.  He  had  no  power  of  appoint- 
ment in  default  of  issue,  and  no  power  of  revocation,  and  no  power 
to  appoint  new  trustees.  The  deed  was  explained  to  him,  and  the 
particular  clauses  were  brought  to  his  notice: — 

Hdd,  (affirming  the  decree  of  Stuart^  V.  C.,)  that  the  deed  could 
not  be  set  aside  by  the  settlor. 

CouUs  vs,  Acworthy  (Law  Rep.,  8  Eq.,  608;)  Wottaston  vs.  Tribe^ 
(I^w  Rep.,  9  Eq.,  44;)  Everitt  vs.  Everitt,  (Law  Rep.,  10  Eq.,  405,) 
considered;  Phillips  vs.  MullingSj  L.  C,  244;  vol.  vii, 

VoLu^TAKY  Settlement. 

In  order  to  maintain  a  voluntary  deed  of  gift  from  a  son  for  the 
benefit  of  a  father,  it  must  be  shown  both  that  the  son  undei'stood 
the  contents  of  the  deed,  and  that  he  was  not  under  undue  parental 
influence. 

A  voluntary  deed  of  gift  can  not,  after  unreasonable  delay,  be  set 
aside,  though  the  gift  was  of  a  reversion  and  remained  a  reversion. 

Part  of  a  voluntary  settlement  may  be  set  aside. 

Under  a  marriage  settlement,  the  son  of  the  marriage  was  entitled 
to  the  reversion  expectant  of  the  life  estate  of  the  father  in  two  sums 
of  money,  one  of  which  had  come  from  the  father^s  side,  the  other 
from  the  mother's  sida  The  son  had  also  a  large  income  under  the 
will  of  his  grandfather,  and  would  have  a  much  larger  income  on  at- 
taining the  age  of  twenty-five  years.  The  son  had  lately  attained 
the  age  of  twenty-one  years,  and  was  residing  with  his  father.  The 
son,  without  employing  a  separate  solicitor,  executed  a  deed,  giving 
to  his  father's  second  wife  and  her  daughter,  the  reversion  in  both  the 
sums  which  were  included  in  the  marriage  settlement,  and  giving  to 
the  father  power  to  appoint  th^  sum  which  came  from  the  mother's 
side  to  any  third  wife  and  her  children.     The  son  left  the  father's 
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house  five  years  after  the  executioa  of  the  deed,  and  employed  a 
separate  solicitor  two  years  afterwards,  when  the  subject  of  setting 
aside  the  deeds  was  mentioned.  Seven  years  afterwards,  the  son  filed 
a  bill  to  set  aside  so  much  of  the  deed  as  related  to  the  sum  which 
had  come  from  the  mother's  side: — 

Hdd^  on  the  facts  of  the  case,  that  though  the  son  understood  all 
the  contents  of  the  deed,  except  the  power  to  appoint  to  a  third  wife 
and  her  children,  he  was  not  sufficiently  protected  from  parental  in- 
fluence and  that  if  the  hill  had  been  filed  at  an  earlier  time  the  deed 
must  have  been  set  aside  to  the  extent  prayed,  but 

Hclrly  that,  as  the  filing  of  the  bill  had  been  so  long  deferred,  the 
deed  must  be  rectified  only  by  striking  out  the  power. 

Decree  of  Malins^  V .  C,  varied.  Turner  vs.  Collins,  L.  C,  329; 
vol.  vii. 

Will. 

Construction — Estate  by  Implication — Directions  to  settle  on  Marriagt 

under  Tweidy-one — Special  Case. 

A  testator  directed  that  his  trustees  should  hold  certain  personal 
property  in  trust  for  his  daughter  8,,  until  his  granddaughter  M.  S,, 
should  attain  twenty-one,  or  marry  under  that  age  with  the  consent 
of  her  guardians;  and  when  his  said  granddaughter  should  attain 
twenty-one,  or  before,  upon  her  marriage  with  such  consent,  upon 
trust  to  pay  the  income  to  his  said  granddaughter  for  her  life  for  her 
separate uise;  and  in  case  of  her  marriage  with  such  consent,  but  not 
otherwise,  the  property  was  to  be  settled  on  her  for  life  for  her  8e|)a- 
rate  use,  with  remainder  to  her  children;  and  in  default  of  issue,  to  be 
at  her  absolute  disposal. 

The  testator  gave  other  property  on  like  trust,  for  his  other  grand- 
daughters, and  referred  to  the  property  as  the  "provisions''  and  the 
"portions"  of  his  granddaughters.  Then  followed  a  gift  over  on  the 
death  of  any  granddaughter  under  twenty-one,  and  without  having 
been  married,  upon  trust  for  the  others  in  like  manner  as  their  origi- 
nal portions;  and  if  all  should  die  under  twenty-one,  and  without 
having  been  married,  then  the  shares  were  to  fall  into  the  residue. 
Two  of  the  granddaughters  attained  twenty-one,  but  were  still  un- 
married : — 

Heldy  (aflSrming  the  decision  of  Wickens,  V.  C.,)  that  there  was  no 
absolute  interest  given  by  implication  to  the  granddaughters  on  their 
attaining  twenty-one,  without  being  married;  but  that  they  had  onlj 
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an  estate  for  life,  subject  to  any  question  which  might  arise  in  case 
either  of  them  married :  Savage  vs.  Tyers,  356,  vol.  vii. 

Mortnvxin — Gift  to  erect  or*  endow  a  ChurcJt  ^Endowment  of  Future 
Church — Impracticable  Object — Cy-pres — 43  Geo.  3,  c.  108. 

A  gift  for  the  endowment  of  a  future  church  is  not  void  under  the 
Mortmain  Ad.. 

A  testatrix  gave  the  residue  of  her  personal  estate  to  trustees  upon 
trust  to  be  by  them  applied  in  aid  of  erecting  or  endowing  an  addi- 
tional church  at  A.: — 

Held,  (reversing  the  decision  of  Bacon,  V.  C.,)  that  the  gift  was 
not  intended  to  be  confined  to  a  church  to  be  erected  or  commenced 
before  the  death  of  the  testatrix,  but  was  applicable  to  any  future 
church. 

An  inquiry  was  directed  whether  the  residuary  personal  estate 
could  be  employed  in  aid  of  erecting  or  endowing  an  additional 
church  at  A. 

Whether  the  Court  will  hold  a  fund  for  an  indefinite  time  which, 
has  been  given  for  a  charitable  object,  where  there  is  no  reasonable 
prospect  of  carrying  it  into  execution — Quccre. 

Whether  the  doctrine  of  cy-prcfi  applies  where  there  is  a  gift  to  a 
particular  object  which  there  is  no  reasonable  prospect  of  carrying 
into  execution — Quanre. 

Where  pure  and  impure  personalty  is  given  to  trustees  to  erect  or 
endow  a  church,  they  are  entitled,  under  the  43  Geo.  3,  c.  108,  to 
£500  out  of  the  impure  personalty,  in  addition  to  the  whole  of  the 
pure  personalty:  Sianett  vs.  Herbert,  231,  vol.  vii. 

See  Issue  then  Living. 
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(Common  Law  Series.) 

Auction  on  Premises. — See  Ejectment. 

Breach  of  Covenant. —See  Ejectment. 

Consideration. 
Contract — Guarantee — ^VWidravx^l  of  Fetition — Forbearance. 

The  plaintiff  having  presented  a  petition  for  winding  up  a  compa- 
ny, the  defendants  signed  the  following  guarantee:  "  In  consideration 
of  your  withdrawing  the  petition  you  have  presented  for  winding  up 
the  company  called  John  King  &  Co.,  Limited,  we  agree  to  pay  you 
all  the  costs  you  have  incurred  of  and  in  relation  to  such  petitioD, 
and  to  indemnify  you  against  all  costs  (if  any)  you  may  be  liable  to 
pay  to  the  company,  or  to  any  other  parties  appearing  for  or  in  refer- 
ence to  the  petition.  We  further  agree  to  guarantee  the  payment  to 
you,  within  eighteen  months  from  this  date,  by  the  company  or  the 
liquidator  thereof,  of  the  principal  of  your  debt  of  722/."  In  an  ac- 
tion on  the  second  branch  of  the  guarantee : — Udd,  that  the  consid- 
eration applied  to  both  promises;  that  the  consideration  was  the 
withdrawal  of  the  then  pending  petition,  and  not  the  forbearing  for 
eighteen  months  to  proceed  with  any  petition  to  wind  up  the  com- 
pany; and  thatr  such  a  consideration  was  sufficient  to  support  the 
promise.  Rosa  vs.  Moss  (Cro.  Eliz.,  560)  questioied.  Q^(trey 
whether,  if  the  presenting  of  a  second  petition  had  had  the  effect  of 
preventing  the  company  from  paying  the  debt,  the  surety  would  have 
been  discharged :  Harris  vs.  Venahle  et  aL,  Ex.,  235,  vol.  vii. 

Contract. — See  Consideration. 

Covenant. — Sea  Ejectment;  I^andlord  and  Tenant. 

Deceased  Partner. — See  Partnership. 

Ejectment. 

Landlord  and   tenant — Forfeiture  for  Breach  of  Covenant — Waiter 
of  Forfeiture — Covenant  not  to  permit  Auction  on  Premises. 
In  an  indenture  of  lease,  of  the  2'6d  of  March,  1860,  from  plain- 
tiff to  C,  was  a  covenant  by  C,  not  to  permit  a  sale  by  auction  on  the 
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premises  without  plaintiff's  consent,  with  a  proviso  for  re- entry  on 
non  payment  of  rent,  or  breach  of  any  of  the  covenants.     On  the 
11th  of  April,  1867,  C.  assigned  the  goods  on  the  premises  by  a  deed 
of  mortgage,  with  power  to  the  mortgagees,  in  default  of  re- payment 
of  the  loan,  to  sell  the  goods  by  auction  on  the  premises.      On  the 
22nd  of  April  C mortgaged  the  premises  by  under-lease  to  defendant, 
with  a  proviso  that  C.  should  retain  possession  of  the  premises  so 
long  as  he  paid  the  loan  by  certain  instalments,  and  was  not  bank- 
rupt, and  did  not  enter  into  any  deed  for  the  benefit  of  creditors;  but 
that  on  default  in  payment,  or  any  breach  of  the  foregoing  proviso, 
defendant  might  enter  and  take  possession,  &c.     On  the  30th  of 
April  C.  executed  a  deed  conveying  all  his  estate  and  effects  to  trus- 
tees for  the  benefit  of  creditors.     C.  remained  in  possession  of  the 
premises,  and  in  his  absence,  on  the  23d  of  May,  the  mortgagees, 
acting  under  the  deed  of  assignment  of  the  11th  of  April,  sol<l  tlie 
goods  by  public  auction  on  the  premises,  without  plaintiff's  consent. 
Plaintiff  thereupon  brought  ejectment;  and,  on  the  above  facts,  tlie 
jury  found  that  the  sale  by  auction  took  place  by  permission  of  C: 
Ilekly  that  C.  had  power  to  give  permission  for  the  sale,  notwith- 
standing his  conveyance  of  the  premises  after  the  deed  granting  the 
power  of  sale;  and  that  a  forfeiture  had  therefore  been  incurred.    In 
ejectment  by  landlord  under  a  proviso  for  re-entry  on  breach  of  cov- 
enants, plaintiff,  under  an  order  for  particulars,  gave  as  breaches  the 
permitting  a  sale  by  auction  on  the  premises  without  plaintiff's  con- 
sent, and  the  non-payment  of  rent  accrued  due  since  the  sale.     De- 
fendant obtained  a  judge's  order  staying  the  action  as  to  the  breach 
for  non-payment  of  rent  on  payment  of  the  rent  to  plaintiff,  or  into 
court,  if  he  refused  it.     Plaintiff  refused  the  rent,  and  it  was  paid 
into  court.     At  the  trial  the  forfeiture  by  the  sale  by  auction  was 
proved:      Heldj   affirming  the  judgment  of  the  Court  of  Queen's 
Bench,  that  there  had  been  no  waiver  of  the  forfeiture.     Tolernan  vs. 
Portbury,  Q.  B.,  (Ex.  Ch.,)  354,  vol.  vii. 

Executor. — See  Will. 

Forbearance. — See  Consideration. 

Forfeiture. — See  Ejectment. 

Guarantee. — Sec  Consideration. 
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Landlord  and  Tenant. 

Covenant  for  quiet  Enjoyment — Restriction  by  CJovenant  of  Lessor  as  to 

particular  Trade. 

On  a  conveyance  of  land  to  defendant  in  fee,  defendant  covenanld 
with  B  ,  the  vendor,  that  defendant  and  his  assigns  would  not  permit 
to  be  carried  on  in  any  buildings  built  on  any  part  of  the  land,  the 
trade  of  a  seller  of  beer.     Defendant  afterwards  demised  for  twenty- 

« 

one  years  a  building  on  part  of  the  land,  which  at  that  time  was  used 
as  a  grocer's  shop;  the  lessee  covenanted  that  he  and  his  assigns 
would  not  carry  on  therein,  or  permit  to  be  carried  on,  certain  trades, 
(that  of  a  seller  of  beer  not  being  one,)  and  defendant  coveuante^i 
that  the  lessee  and  his  assigns  should  peaceably  enjoy  the  demised 
j)reuii.scs  without  any  lawful  let,  suit  or  interruption  by  or  from  de- 
fendant or  any  person  lawfully  claiming  from,  by,  or  under  him. 
This  lease  was  assigned  to  plaintiff;  and  he,  without  notice  of  de- 
fendant's covenant  with  B.,  altered  and  fitted  up  the  premises  as  a 
bcershop,  upon  which  B.  obtained  an  injunction  from  the  Court  of 
Chancery  restraining  plaintiff  from  carrying  on  the  trade  of  a  beer- 
house on  the  premises.  Plaintiff  then  brought  an  action  against  de- 
fendant for  a  breach  of  the  express  or  of  an  implied  covenant  in  the 
deed  of  demise:  Ildd,  affirming  the  judgment  of  the  Court  of 
Queen's  Bench,  that  the  express  covenant  for  quiet  enjoyment  ex- 
cluded any  implied  covenant;  and  that  that  covenant  did  not  amount 
to  a  warranty  to  the  lessee  that  he  might  use  the  premises  for  auy 
juirpose  not  mentioned  in  the  restrictive  covenant  on  his  part;  and 
therefore,  I  hat  plaintiff  could  not  recover:  Spencer  vs.  Marridi,{i  B. 
<t  C,  457;  2  D.  &  Ry.,  665,)  affirmed.  Dennett  vs.  Atherton,  Q.  B., 
(Ex.  Ch.,)  316,  vol.  vii. 

See  Ejectment. 

Liability. — See  Partnership. 

Mortgage. 
Notice  of  Grant  within  4  Anne^  c.  16,  «.  10 — Pre-payment  of  Bent. 

In  July,  1864,  L.  demised  premises  to  the  defendant  for  five  years 
at  a  rent  of  55/.  per  annum,  payable  quarterly.  Immediately  after 
the  grant  of  the  lease,  defendant  advanced  to  L.  170/.  on  account  of 
rent;  and  in  September,  1865,  L.  mortgaged  the  premises  to  plaintiff. 
In  May,  1866,  B.,  who  claimed  under  a  prior  mortgage  from  L., 
dated  in  September,  1858,  through  C,  his  attorney,  commenceilan 
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action  of  ejectment  against  defendant  to  recover  possession  of  the 
premises,  but  did  not  proceed  with  it;  and  on  the  1st  of  November, 
1866,  plaintiff's  attorney  wrote  to  defendant:  ''Mr.  C.  has  written 
to  say  his  clients  are  no  longer  entitled  to  receive  your  rent.  I  there- 
fore request  that  you  will  have  the  kindness  to  pay  the  same  here  by 
Monday  next : "  Ileldj  that  the  pre-payment  of  rent  was  no  bar  to 
plaintiff's  claim  to  the  rent  accruing  after  defendant  had  notice  that 
plaintiff  was  grantee  of  the  reversion ;  and  that  the  above  letter, 
coupled  with  the  circumstances  known  to  defendant,  that  he  was 
raising  money  by  mortgaging  his  reversion,  and  that  the  plaintiff's 
claim,  for  rent,  could  hardly  be  founded  upon  any  other  alleged  right 
than  one  resulting  from  a  grant  of  the  reversion,  would  warrant  a 
jury  in  inferring  the  defendant  had  notice  that  plaintiff  was  such 
grantee:      Cook  vs.  Guerra,  132,  vii. 

Partnership. 

Sharing  Profits — lAabiUiy  as  Partners  of  Executors  of  a  Deceased 

Partner— Partnership  Ad,  1865,  (28  &  29  Ttct.  c.  86,) 

By  articles  of  partnership  T.  F.,  W.  F.,  and  S.  agreed  to  carry  on 
the  business  of  auctioneers  in  partnership  for  seven  years;  they  were 
to  contribute  capital  and  to  share  profit  and  loss  equally ;  and  if 
•either  died  during  the  partnership  term,  the  surviving  members  of 
the  firm  were  to  continue  the  business,  and  were  to  pay  to  the  per- 
sonal representatives  of  the  deceased  partner  the  share  of  the  profits 
to  which  he  would  have  been  entitled  if  living.  T.  F.  died  during 
the  partnership  term.  At  the  time  of  his  death  the  firm  had  no 
capital,  except  office  furniture  and  fitting?,  worth  about  100/.  They 
had  in  their  hands  a  sum  of  between  400?.  and  500/.,  which  was  the 
proceeds  of  debts  due  to  a  former  firm  in  which  T.  F.  was  a  member, 
and  left  in  the  hands  of  the  new  firm  for  collection;  and  this  sum 
belonged  beneficially  to  T.  F.  T.  F.  was  also  entitled,  in  respect  of 
his  share  of  profits  beyond  the  amounts  which  he  had  drawn,  to  a 
sum  of  about  200/.  After  the  death  of  T.  F.,  the  surviving  members 
of  the  firm  continued  to  carry  on  the  business,  to  collect  the  debts 
due  to  the  'old  firm  and  to  earn  profits.  The  executors  of  T.  F. 
never  interfered  in  the  business,  but  they  claimed,  under  the  articles 
of  partnership,  the  share  of  profits  to  which  T.  F.  would  have  been 
entitled  if  living.  No  settlement  of  accounts  in  respect  of  T.  F.'s 
interest  in  the  partnership  business  was  made  between  his  executors 
and  the  surviving  partners.  Sums  of  money,  amounting  in  the  whole 
to  about  625/.,  were  from  time  to  time  paid  by  the  firm  to  the  execu- 
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tors.  These  payments  were  macle  generally,  and  not  on  any  particu- 
lar account.  After  the  death  of  T.  F.,  the  firm  were  employed  by 
the  plaintiff  to  sell  property;  they  sold  the  properly  and  received  the 
proceeds,  but  did  not  pay  over  the  same  to  the  plaintiff.  In  an  ac- 
tion brought  (after  the  death  of  S.)  against  the  executors  of  T.  F. 
and  W.  F.:  Ileldy  that  the  executors  of  T.  F.  were  not  liable  as 
partners.  The  Partnership  Act,  1865,  (28  &  29  Vict.,  c.  86,)  consid- 
ered:    Holmes  vs.  Hammond,  Ex.,  218,  Vol.  vii. 

Petitfon. — See  Consideration. 

Rent. — See  Mortgage. 

Restriction. — See  Landlord  and  Tenant. 

Residuary  Legatee. — Sec  Will. 

•s 

Trustee. — See   Will. 

I 
•  \' 

V        :/■  Waiver. — See  Ejectment. 

Will. 

Executor  According  to  the  Tenor — Trustee, 

1.  Unless  the  Court  can  gather  from  the  words  of  the  will  that  a 
person  named  trustee  therein  is  required  to  pay  the  debts  of  the  de- 
ceased, and  generally  to  administer  his  estate,  it  will  not  grant  pro- 
bate to  him  as  executor  according  to  the  tenor  thereof:  In  the  goods 
of  Pu7ichard,  369. 

Residuary  Legatee — Failure  of  Trust  Asc^taincd. 

2.  A  deceased,  by  his  will,  devised  and  bequeathed  the  residue  of 
his  real  and  personal  estate  to  trustees,  in  trust  for  the  benefit  of  his 
children;  but  in  case  of  the  failure  of  such  trust  for  such  of  his  two 
brothers  as  should  be  living  at  the  time  of  the  said  failure  of  trust 
ascertained.  At  the  time  of  his  death  the  testator  had  no  child,  and 
his  wife  was  not  enceinte;  one  brother  died  a  fortnight  after  the  tes- 
tator: Held,  that  the  failure  of  the  earlier  trust,  although  not 
known,  was  determined  on  the  death  of  the  testator,  and  the  residue 
vested  at  that  time  in  the  brothers,  and  therefore  that  the  executors 
of  the  deceased  brother,  on  the  citation  and  non-apjiearancc  of  the 
other  brother,  were  entitled  to  a  grant  of  administration  with  the  will 
annexed,  of  the  goods  of  the  deceased :  Sideboitom  vs.  Sidebottom,  365. 
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[For  the  present  number  of  the  Digest,  selections  have  been  made 
from  the  following  State  Reports:  40  California,  (continued  from 
July  number;]  37  Connecticut;  56  Illinois;  31  Iowa;  48  Missouri; 
7  Nevada;  21  Ohio;  68  Pennsylvania.] 

Accord  and  Satisfaction. 

Contract — Receipt  embraces  what  matters — Constriied,  how.  A  re- 
ceipt given  in  satisfaction  of  a  judgment,  and  *'all  claims  and  de- 
mands,^' does  not,  on  its  face,  include  matters  not  embraced  in  the 
judgment.  But  the  receipt  must  be  interpreted  and  construed  from 
existing  facts,  and  in  the  light  of  surrounding  and  co-temporary  cir- 
cumstances. {Grumley  vs.  We66,  44  Mo.,  456.)  And  if  the  parties 
to  the  receipt  clearly  and  mauifestly  intended  to  include  in  it  other 
claims  besides  the  judgment,  courts  will  interpret  the  contract  ac- 
cordingly.    Orumley  vs.  Webb,  48  Mo.,  562, 

Account. — See  Administration,  5. 

Administration. 

Lease — A  ccount. 

1.  After  the  death  of  a  lessee  for  years,  the  lease  is  the  property  of 
the  administrator,  whensoever  appointed,  for  the  benefit  of  the  es- 
tate. 

2.  The  widow  of  the  lessee  was  dispossessed  under  the  act  of  De- 
cember 14th,  1863,  before  the  expiration  of  the  lease,  on  the  allega- 
tion, which  she  denied,  that  she  had  surrendered  it  and  taken  a  new 
one  which  had  expired.  Held,  in  an  appeal  from  the  judgment  of 
the  justice,  that  the  lease  was  evidence  that  the  term  had  not  expired, 
and  that  she  had  not  taken  a  new  lease. 

3.  The  premises  were  a  tavern;  the  license  was  evidence  on  the 
question  of  damages. 

4.  Her  letters  of  administration  were  evidence  as  showing  the 
character  in  which  she  was  entitled  to  recover. 

5.  The  administration  related  to  the  death  of  her  husband,  and 
rendered  her  liable  to  account  as  administratrix,  for  any  disposition 
made  of  the  lease  with  or  without  her  consent:  Ktating  vs.  Condon^ 
18  Smith's  Reports,  (68  Penn.) 
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Admission. — See  Tender,  1,  2. 
Advancement. — See  Evidence,  15,  16. 

Agent. 

1.  Power  of  Agent — Contract  of  Sale — Execution  of,  under  Verbal 
Auih/jrity  to  Sell. — A  verbal  authority  to  an  agent  to  sell  real  estate, 
is  not  sutfieient  to  authorize  the  agent  to  execute  a  contract  of  sale  in 
the  name  of  his  principal,  or  to  sign  the  name  of  tlie  latter  to  such 
contract.     Duffy  vs.  Hobbs,  40  Cal.,  240. 

2.  When  Principal  Liable  for  Unauthorized  Acts  of  Agent, — Where, 
in  an  action  against  Wells,  Fargo  &  Co.,  it  appeared  that  plaintiff 
delivered  an  old  certificate  of  deposit  to  the  agent  cf  the  comjanv, 
for  the  purpose  of  having  it  sent  to  San  Francisco  to  be  renewed; 
and  the  agent  fraudulently  procured  it  to  be  cashed,  and  appropri- 
ated the  money  to  his  own  use:  Held,  that  Wells,  Fargo  &  Co.,  were 
liable,  not  upon  the  rule  that  the  agent  acted  for  his  principal  in  that 
particular  transaction,  but  because  he  was  employed  by  the  company 
in  that  character  of  business,  and  held  out  by  it  as  a  person  author- 
ized and  fully  to  he  trusted:  Dougherty  vs.  Wells,  Fargo  &  Gj.j  7 
Nevada,  368. 

See  Agency.    Evidence,  10. 

Agency. 

1.  Cojy orations,  Powers  of — Liability  of  Agents — Sureties. — A  cor- 
poration can  only  exercise  the  powers  expressly  granted  by  its  char- 
ter, or  necessary  to  carry  out  some  express  power;  and  therefore  a 
surety  for  one  as  agent  for  a  corporation,  is  limited  to  such  acts  as  the 
corporation  is  authorized  to  require  of  its  agents.  But  where  the 
charter  grants  powers  "to  buy,  exchange,  sell,  mortgage,  transfer,  or 
otherwise  use  its  property,"  under  these  powers  it  might  legally  loan 
out  its  surplus  funds,  and  the  right  to  accept  security  for  such  loan 
follows  as  a  necessary  incident;  and  where  gold  was  deposited  with  a 
corporation  as  collateral  security  for  a  loan,  the  title  thereto  vested 
lawfully  in  the  corporation;  and  where  an  agent  of  the  corporation 
converted  such  gold  to  his  own  use,  his  sureties  were  liable  therefor. 
Weston  Boatmen's  Benevolent  Association  vs.  KribbeUy  48  Mo.,  37. 

2.  Power  of  Attorney  to  Compromise  Suit  for  Client — An  attorney 
employed  in  the  usual  way  to  conduct  a  suit,  has,  in  general,  no  au- 
thority to  enter  into  a  compromise  without  the  sanction,  express  or 
implied,  of  his  client:     Crumley  vs.  Webb,  48  Mo.,  562. 

Alienation. — See  Corporation,  3. 
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Appeal. 

1.  Appeal  from  Ordei^  denying  a  New  Trial  after  Dismissal  of  Ap^ 
peal  from  Judgment. — The  fact  that  a  direct  appeal  from  the  judg- 
ment has  been  dismissed,  does  not  place  the  appellant  in  a  different 
or  more  unfavorable  position,  in  respect  to  his  appeal  from  an  order 
denying  a  motion  for  a  new  trial,  than  he  would  have  occupied  had 
no  direct  appeal  from  the  judgment  ever  been  taken:  Fulton  vs. 
Hanna,  40  CaL,  278. 

2.  Rtva'sal  on  Appeal. — A  reversal  on  appeal  from  an  order  de- 
nying a  motion  for  a  new  trial,  and  remanding  the  cause  for  re-trial, 
as  effectually  vacates  the  judgment  as  a  reversal  of  the  judgment  upon 
a  direct  appeal  therefrom:     Id. 

3.  Consi'Jeration  on  Appeal  of  Evidence  explaining  Points  of  Law. — 
Though  the  Supreme  Court  can  not,  where  there  has  been  no  motion 
for  a  new  trial,  weigh  the  evidence  for  the  purpose  of  determining 
whether  a  verdict  or  judgment  is  sustained  by  it,  yet  any  question  of 
law  arising  at  the  trial  and  properly  excepted  to  can  be  reviewed 
without  a  motion  for  new  trial;  and  in  such  case,  as  much  of  the 
evidence  as  may  be  necessary  to  explain  the  legal  question  may  be 
taken  up  and  considered:  Cooper  vs.  Pacific  Mutual  Life  Ins.  Co., 
7  Nevada,  116. 

4.  Clerical  Mistake  in  Judgment — Errors  not  Noticed  Below. — 
Where,  on  appeal  from  a  judgment  it  appeared  that  there  was  a  cleri- 
cal mistake  in  the  rate  of  interest,  but  such  mistake  had  not  been 
brought  to  the  attention  of  the  court  below:  Held,  that  the  Supreme 
Court  would  not  notice  it:     McCausland  vs.  Lamb,  lb.,  238. 

5.  No  Consideration  of  Insufficiency  of  Evidence  on  Appeal  where 
no  Motion  for  New  Trial. — Where  there  is  no  motion  for  new  trial, 
the  Supreme  Court  will  not  consider  an  objection  that  the  findings 
are  not  justified  by  the  evidence:     James  vs.  Goodenotigh,  lb.,  324. 

Application. — See  Insurance,  13,  14,  15, 16. 

Assault. 

1.  Assault. — Damages, — A  party  guilty  of  a  wanton,  malicious  and 
unprovoked  assault  upon  the  person,  is  liable  for  exemplary  damages: 
Wade  vs.  Thayer,  40  Cal.,  578. 

2.  Idem. — Liability  of  Employer  for  Assault  by  Employee. — An  em- 
ployer, though  not  present,  and  in  no  manner  consenting  to  or  aiding 
the  assault,  is  liable  for  the  actual  damage  sustained  in  an  assault 
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upon  the  person,  committed  by  his  servants  or  employees,  while  in 
the  performance  of  their  duties  as  such:     Id. 

Attaching  Creditoks.— See  Bilus  and  Notes,  3,  4,  5, 7. 

Attorney. — See  Agency,  2. 

Authority.— See   Agent,  2. 

Bailment. 

Warehousemen — Destrudion  by  fire, — Where  a  consignor  deposits 
certain  wheat  for  storage  with  warehousemen,  under  the  agreement 
that  they  will  re-deliver  it  to  him  on  demand,  and  they,  without 
authority,  sell  and  ship  the  wheat,  and  thereafter  a  demand  is  made 
for  the  wheat,  it  is  no  defense,  in  an  action  by  the  consignor  to  re- 
cover the  value  of  the  wheat,  that  the  warehouse  of  defendants  was, 
subsequent  to  the  demand,  destroyed  by  fire,  eonsumine  all  its  con- 
tents, among  which  was  wheat  of  a  like  quality  as  that  stored  by 
plaintiflF,  and  with  which  they  could  have  replaced  it:  McGinn  vs. 
Bviler,  31  Iowa,  160. 

Bills  and  Notes. 

1.  Consideration,  sufficiency  of. — Where  a  promissory  note  is  made 
in  consideration  of  the  assignment,  by  the  payee  to  the  maker,  of  a 
contract,  and  the  maker  of  the  note  derived  under  such  assignment 
all  the  advantages  which  could  flow  from  a  valid  and  operative  as- 
signment, the  consideration  is  sufficient  for  the  note,  although  the 
assignor  may  have  had  no  assignable  interest  in  the  contract  so  as 
legally  to  be  able  to  transfer  the  same:  Hudson  vs.  Busby,  48 
Mo.,  35. 

2.  Guaranty — Notice  not  Necessary  to  render  Guarantor  liabk, 
when — The  words,  'I  assign  the  within  note  to  A.  for  value  re- 
ceived, and  guaranty  its  prompt  and  full  payment,"  indorsed  by  the 
payee  on  the  back  of  the  note,  impose  upon  the  assignor  an  absolate 
obligation  to  pay,  and  no  demand  or  notice  of  the  maker's  default  is 
necessary  to  render  him  liable:      Wright  vs.  Dyer,  48  Mo.,  525. 

Attaching  Creditor — Transfer — Holder  Jor  value. 

3.  A  promissory  note  may  be  attached  before  maturity  in  the 
hands  of  the  maker  by  a  creditor  of  the  payee. 

4.  It  is  a  debt  within  the  meaning  of  the  attachment  laws,  and,  as 
between  payee  and  attaching  creditor,  is  bound  by  the  service  of  the 
attachment  on  the  maker. 
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5.  The  attachment  is  unavailing  against  a  bona  fde  holder  or  in- 
dorsee for  value  to  whom  the  note  has  been  transferred  before  ma- 
turity, without  actual  notice  of  the  attachment. 

6.  In  such  case  notice  from  Ute  pendente  does  not  apply. 

7.  D.,  March  1st,  1866,  made  a  negotiable  note  to  M.,  payable  in 
two  vears.  An  attachment  at  the  suit  of  Z.,  a  creditor  of  M.,  ^vas 
served  on  D.,  as  garnishee,  November,  1867.  M.  indorsed  the  note 
February  22d,  1868,  to  Y.  hona  f/le  for  value,  Y.  having  no  notice 
of  the  attachment,  but  knowing  that  M.  had  failed.  D.  paid  the  note 
to  Y.  Htld,  that  it  was  discharged,  and  D.  not  liable  under  the  at- 
tachment:    Day  V.  Zimmerman,  18  Smith's  Reports,  68  Penn. 

See  Estoppel,  3. 

Bond. — See  Interpleader,  3,  5,  7. 

Boundary. 

1.  Mcami-emenf  of  Distance  on  a  Navigable  St7'cam. — Where  a  cer- 
tain distance  is  called  for  from  a  given  point  on  a  navigable  irtream 
to  another  point  on  the  stream,  the  measurement  must  be  made  by 
its  meanders,  and  not  in  a  straight  line:  People  vs.  Hendei^son,  40 
Cal.,  29. 

2.  Idem — On  a  Puhlic  Highway, — The  same  rule  prevails  when 
the  distance  is  called  for  upon  a  traveled  highway:     Id. 

3.  Boundary  on  a  Navigable  Stream. — When  a  tract  of  land  is 
bounded  upon  a  navigable  stream,  the  distance  upon  the  stream  will 
be  ascertained — in  the  absence  of  other  controlling  facts — by  meas- 
uring in  a  straight  line  from  the  opposite  boundaries:     Id. 

Breach  of  Condition.-- See  Construction  op  Contract,  4. 

Burden  of  Proof. — See  Contract,  12. 

Certiorari. 

1.  Certiorari — It  admissible  Return — Motion  to  Strike  Out. — Where 
on  certiorari  to  review  the  proceedings  of  the  board  of  equalization 
in  reference  to  the  reduction  of  an  assessment  against  a  railroad  com- 
pany, the  clerk  of  the  board  was  directed  to  certify  whether  it  ap- 
peared before  the  board  that  the  company  served  a  statement  of  its 
taxable  property  within  the  time  prescribed  by  law;  and  the  clerk 
returned  a  certificate  that  it  was  proved  before  the  board  that  such  a 
statement  had  been  furnished  within  the  time,  but  went  on  to  show 
that  his  certificate  was  based  upon  the  sworn  statements  of  others^ 
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who  composed  the  board  at  the  time,  and  not  upon  his  own  recollec- 
tion or  the  records  of  the  board :  Held^  that  such  certificate  was  en- 
tirely inadmissible;  and  on  motion  it  was  stricken  out:  State  exrel. 
Thompson  vs.  Board  of  Equalization  of  Washoe  (jonitty,  7  Nevada,  83. 

2.  Ceriioran — What  Return  viay  Include, — Though  the  return  to 
a  writ  of  certiorari  may  include,  in  addition  to  the  nHX)rd  properly 
so  called,  such  orders  and  proceedings  in  the  nature  of  record,  and  so 
much  of  the  evidence  as  may  bear  upon  the  question  of  jurisdiction, 
it  can  not  include  matter  which  is  neither  a  part  of  the  record  nor  of 
the  proceedings  before  the  inferior  tribunal,  such  as  affidavits  pre- 
sented to  the  clerk  of  such  tribunal  after  the  issuance  of  the  writ,  or 
his  certificate  based  thereon :     i6.,  83. 

3.  Certiorari —  Weight  of  Evidence  not  Subject  to  Review, — Where 
on  certiorari  from  an  order  of  county  commissioners  discharging  a 
supplemental  assessment,  the  record  showed  that  the  commissioners 
acted  within  their  jurisdiction;  and  it  was  objected  that  the  evidence 
was  in  conflict  with  the  order:  Held,  that  the  question  as  to  how 
they  acted  was  not  a  subject  of  review  on  certiorari :  tState  ex  rel. 
Mason  vs.  Orinshf/  County  Commissioners^  Id.,  392. 

Cestui  que  Trust. — See  Will,  3. 

Chancery. 
Moitei'^s  Report, 

1.  When  jurisdiction  rightfully  exists  in  a  court  of  equity,  it  is  not 
in  conflict  with  law  or  the  constitution,  or  the  right  of  trial  by  jury, 
for  the  court  to  appoint  a  master  to  report  the  facts  and  such  a  decree 
as  he  may  deem  proper  to  be  made  by  the  court. 

2.  The  court  should  in  such  case  so  regulate  the  practice  as  to  se- 
cure the  most  accurate  and  full  development  of  a  case  in  aid  of  its 
own  functions. 

3.  The  proceeding  before  a  master  is  not  a  trial  which  judicially 
determines  the  rights  and  liabilities  of  the  parties  with  a  bare  appeal 
to  the  cH>urt. 

4.  The  proceeding  before  a  master  is  to  develop  the  rights  and  li- 
abilities of  the  parties  lor  the  consideration  of  the  court;  the  party 
dissenting  bringing  the  real  points  of  controversy  before  the  court  by 
exceptions. 

5.  What  shall  be  referred  to  a  master  is  a  matter  in  the  discretion 
of  the  court;  his  province  is  merely  ancillary. 
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G.  The  effect  of  the  appointment  of  a  master  is  to  bring  into  his 
re{x>rt  the  facts  and  a  proper  decree,  and  also  his  deductions  of  facts 
and  conclusions  of  law,  in  order  to  arrive  at  a  decree. 

7.  No  report  is  conclusive. 

8.  The  court  give  great  weight  to  a  master's  report,  because  of  his 
superior  opportunities  of  judging  of  the  credibility  of-  witneirscs,  and 
the  effect  of  their  testimony. 

9.  When  the  fact  is  merely  a  deduction  from  other  facts  reported 
by  him,  his  conclusion  is  simply  a  result  of  reasoning,  of  which  the 
court  is  as  competent  to  judge  as  he. 

10.  The  report  of  a  master  is  neither  a  decision  nor  an  infallible 
guide,  but  an  instrumentality  to  aid  the  court  in  performing  its  own 
functions. 

11.  The  principle  in  Bank  vs.  ReesCy  2  Casey,  143,  and  Mmgrave 
vs.  Beckendorffj  3  P.  F.  Smith,  310,  applies  only  where  by  refusal  to 
perform  the  contract,  the  plaintiff  suffers  the  loss  in  the  advance  price 
of  the  stock  to  be  conveyed:  Phillip'a  Appeal,  18  Smith's  (68  Penii.) 
Reports. 

Chattels. 

Exchange  of- —  Warranty — FraudvUent  affirmation — In  pari  delicto^ 

1.  An  exchange  of  real  estate  has  a  warranty  in  law  incident  to  it, 
giving  a  re  entry  as  well  as  a  recovery  in  value. 

2.  To  make  such  assurance,  it  is  indispensable  that  the  word  ^'ex- 
change'* should  be  used, 

3.  An  exchange  of  chattels  has  not  the  same  effect, 

4.  There  is  incident  to  an  exchange  of  chattels  an  implied  war- 
ranty of  title,  and  on  a  breach  a  recovery  in  damages. 

5.  When  one  of  the  parties  knows  he  has  no  title,  it  is  a  fraudu- 
lent affirmation  which  taints  the  transaction,  and  enables  the  other  to 
avoid  it  and  reclaim  bjs  property. 

6.  Saylor  exchanged  horses  with  Drum,  knowing  that  Drum  had 
stolen  the  horse.  Bixler,  with  the  same  knowledge,  bought  Saylor's 
horse  from  Drum.  The  owner  of  the  stolen  horse  took  it  from  Say- 
lor; he  being  in  pari  delicto  with  Bixler,  could  not  recover  from  him. 

7.  The  maxim.  In  pati  delicto  melior  est  conditij  possidentis,  ap- 
plied: Bixler  vs.  Saylor,  18  Smith's  (68  Penn.)  Reports, 

Client. — See  Agency,  2. 

Clerical  Mistake. — See  Appeal,  4. 

Collections. — See  Constables, 
VOL.  I. — NO.  rv — 8. 
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Compromise. — See  Agency,  2. 
Condition. — See  Breach  of  Condition,  Will,  7. 

Consideration. — See  Bills  and  Notes,  1. 

» 

Constables. 

Collecthns  by,-^Statvte  of  Limitations  begins  to  run,  when.  The 
cause  of  action  against  a  constable  for  failing  to  account  for  moneys 
collected  by  him,  does  not  accrue  so  as  to  put  in  motion  the  statute 
of  limitations,  until  there  has  been  either  a  demand  of  payment  by 
the  parties,  or  until  the  officer  has  made  a  proper  return  or  report, 
showing  that  the  money  had  beeq  realized:  Kirk  vs.  Sportsman,  AS 
Mo.,  383. 

Construction  of  Contract. 

1.  Construction  of  Contracts,  In  construing  contracts,  it  is  impos- 
sible to  prescribe  any  general  and  uniform  rule  by  which  the  ques- 
tion whether  the  time  within  which  an  act  is  to  be  performed  is  of 
the  essence  of  the  agreement,  but  each  case  must  be  decided  upon  its 
own  circumstances:  Steele  vs.  Branchy  40  Cal.,  4. 

2.  Idem, — The  general  rule  of  equity  is,  that  time  is  not  of  the  es- 
sence of  the  contract:  Id, 

3.  Idem, — In  a  contract  for  the  sale  of  land  which  contains  a  cov- 
enant that  the  vendees  shall,  as  a  part  of  the  consideration,  discharge 
and  satiijfy  at  its  matui"ity,  a  mortgage  thereafter  to  become  due,  and 
which  also  contains  a  stipulation  to  the  effect,  that,  should  the  ven- 
dees fail  to  comply  with  their  part  of  the  agreement,  the  contract 
.shall  be  null  and  void,  and  the  land  shall  revert  to  the  vendors- 
time  is  not  of  the  essence  of  the  contract,  and  the  provision  in  the 
contract  that  the  land  shall  revert  to  the  vendors  in  case  the  vendees 
fail  10  comply  with  its  provisions,  is  inserted  by  way  of  penalty,  to 
induce  a  prompt  performance  of  the  contract,  and  would  not  ex  pro- 
prio  vigorc  work  a  forfeiture  for  failure  to  perform  strictly  in  point  of 
time,  where  the  vendees  acted  in  good  faith,  and  the  vendors  were 
not  damaged  thereby:  Id, 

4.  Idem. — If  the  contract  also  contains  a  covenant  that  the  vendees 
shall,  within  a  specified  period,  intermediate  between  the  time  of 
making  and  the  time  for  the  final  performance  of  the  same,  make 
certain  improvements  on  the  land  sold,  and  also  a  stipulation  to  the 
effect  that  if  the  vendees  fail  to  comply  with  their  part  of  the  agree- 
ment, the  contract  shall  be  held  null  and  void,  and  the  land  shall  re- 
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verl  to  the  vendors;  should  the  vendees  make  default,  and  no  steps 
be  taken  by  the  vendors  towards  a  recision  of  the  contract  until  after 
the  expiration  of  the  time  for  its  completion,  they  will  be  held  as 
having  acquiesced  in  the  breach  of  the  condition,  and  waived  the  for- 
feiture, if  any  occurred  thereby:  Id, 

COXSTKUCTION. 

1.  Const}*uction  of  Statutes — Legislative  intent — The  intention  of 
the  legislature  controls  the  courts,  not  only  in  the  construction  of  an 
act,  but  also  in  determining  whether  a  former  law  is  repealed  or  not; 
and  when  such  intention  is  manifest,  it  is  to  be  carried  out,  no  mat- 
ter how  awkwardly  expressed  or  indicated :  Thorpe  vs.  Schooling^  7 
Nevada,  15. 

2.  Statutory  Construction — J\tle  of  Act. — The  title  of  a  statute  may 
be  considered  for  the  purposes  of  construction,  and  especially  so  when 
the  title  is  referred  to  in  the  body  of  the  act:  Torreyson  vs.  Board  of 
Examiners^  Id.,  1 9. 

3.  All  parts  of  Statutes  to  be  given  Effect  if  Possible,  No  part  of  a 
statute  should  be  rendered  nugatory,  nor  any  language  be  turned  to 
mere  surplusage,  if  such  consequences  can  properly  be  avoided:  Id. 

4.  Construction  of  Borrowed  Clauses  of  Constitution. — AVhere  a 
constitutional  provision  has  been  borrowed  from  another  State,  after 
its  meaning  has  been  judicially  determined  by  such  State,  the  con- 
struction so  put  upon  it  is  deemed  adopted  with  the  language:  Hess 
vs.  Pegg,  Id.,  23. 

5.  Statutory  Construction — What  is  Directory, — No  specific  require- 
ment of  a  statute  should  be  dispensed  with,  or  held  merely  directory, 
unless  it  is  clearly  manifest  that  the  legislature  did  not  deem  a  com- 
pliance with  it  material,  or  unless  it  appears  to  have  been  prescribed 
simply  as  a  matter  of  form:   Corbett  vs.  Bradley,  Id.,  106. 

6.  Principle  of  Decisions  as  to  Whai  is  Merely  Directory. — When 
any  requirement  of  a  statute  is  held  to  be  directory  and  not  material 
to  be  followed,  it  is  upon  the  assumption  that  the  legislature  itself  so 
considered  it,  and  did  not  intend  to  make  the  right  conferred  depen- 
dent upon  a  compliance  with  the  form  prescribed  for  securing  it:  Id. 

7.  Construction  of  Policy — Doubts  in  Favor  of  Assured, — If  on  the 
face  of  a  policy  of  insurance  there  is,  in  the  language  used,  or  its  ef- 
fect, any  room  for  construction  or  doubt,  the  benefit  of  the  doubt 
must  be  given  to  the  assured :  Gerhauser  vs.  North  British  and  31, 
Ins,  Co,,  Id.,  174. 

8.  Interpretation  of  Language  of  Policies, — In  the  construction  of 
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policies  of  insurance,  such  meaning  should  be  given  to  the  language 
used  as  plain  men  usually  attach  to  it :  Id, 

9.  Construction  of  Grants  of  Oovernment. — Grants  by  the  Govern- 
ment must  always  be  construed  most  favorably  to  the  government; 
thev  pass  nothing  by  implicati<jn :    Vansickle  vs.  Haines,  Id,,  249. 

Sec  Accord  and  Satisfaction. — Contract,  5. 

Constructive  Possession. — See  Evidence,  1,  2. 

Contract. 

1.  Contract — Sjjec'fic  Performance, — Equity  Avill  decree  specific 
performance  of  a  covenant  in  a  lease,  which  provides  that  the  lessee 
shall  have  the  privilege  of  purchasing  the  premises  for  a  fixed  sum 
of  money,  on  or  before  the  expiration  of  the  term :  Hall  vs.  Ctiiter, 
40  Cal.,'63. 

2.  Contract, — Several  oblig<dion, — An  agreement  by  a  number  of 
persons,  which  states  that  the  undersigned  "will  pay  the  sum  annexed 
to  their  names,"  in  order  to  make  up  an  aggregate  sura  to  l>e  paid  to 
another  party,  in  , consideration  of  services  to  be  rendered,  creates  a 
several  and  not  a  joint  obligation:  M>88  vs.  Wilson,  Id,,  159. 

3.  Confrwt  in  R  sir  tint  of  Trade. — A  contract  by  which  one  of  the 
])arties  binds  himself  not  to  engage  in  a  particular  business  or  occu- 
pation "in  the  city  and  county  of  San  Francisco,  or  State  of  Califor- 
nia," is  in  restraint  of  trade,  and  therefore  void,  as  against  public 
poliry:  More  vs.  Bonnet,  Id,,  251. 

4.  Idem, — Not  Severable. — Such  a  contract  is  an  entire  contract, 
and  can  not  be  severed  so  as  to  enforce  that  portion  relating  to  the 
city  and  county  of  San  Francisco,  and  reject  that  relating  to  the  State 
of  California:  Id, 

5.  Idem, — Contract, — Construction  of. — The  question  whether  a 
contract  is  entire  or  separable,  can  only  be  solved  by  considering  both 
the  language  and  the  suhjiict  matter  of  the  contract:  Id. 

6.  Idem, —  When  Severable. — A  contract  will  generally  be  held  to 
be  severable  when  the  price  is  expressly  apportioned  by  the  contract, 
or  the  apportionment  may  be  implied  by  law  to  each  item  to  be  per- 
formed :  Id. 

7.  Void  Contract. — A  contract  void  in  part,  and  of  such  a  nature 
that  the  good  can  not  be  separated  from  the  bad,  and  the  part  which 
is  good  enforced,  is  an  entire  contract,  and  void :  Prod  vs.  More,  Id, 
347. 

8.  Contract, — Contrary  to  Public  Policy, — An  agreement  between 
a  judgment  creditor  and  one  claiming  an  interest  in  the  thing  about 
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to  be  sold  under  an  execution  against  a  third  person,  that  neither 
shall  bid  against  the  other,  but  that  the  claimant  shall  and  may  buy 
in  the  property,  is  void  as  contrary  to  public  policy;  Packard  vs. 
Bird,  Id.,  378. 

9.  CjntracL — Supposed. — Matwil  3Hsunder standing  of  Parlies. — A 
supposed  contract  of  sale,  when  there  is  a  mutual  misunderstanding 
between  the  parties  as  to  the  amount  of  the  consideration  to  be  paid, 
is  no  contract,  and  a  subsequent  sale  by  the  supposed  seller  to  a  third 
party,  is  valid:  liovegno  vs.  D  ferari,  Id.,  459. 

10.  No  Rat'ficatioii  of  Gmtract  without  Knowkdge  of  it. — Xo  act 
will  amount  to  a  ratification  of  an  unauthorized  contract,  unless  the 
person  charged  with  the  ratification  is  cognizant  of  all  the  material 
features  of  it ;  and  especially  must  he  have  a  knowledge  of  the  ex- 
istence or  execution  of  the  contract  itself:  Clarke  vs.  Lyon  County.  7 
Nev.,  75. 

11.  RcdifieaJtioii  Equiiulerd  to  Execution  of  Contract. — As  ratifica- 
tion is  after  all  but  the  execution  of  a  contract  on  the  part  of  the  per- 
son ratifying,  such  ratification,  to  be  effective,  must  be  done  under- 
standingly:  Id. 

12.  Written  Insurtince  Contract  Vitiated  [by  Parol. — Material  Mis- 
representatioa. — Burden  of  Proof, — Though  as  an  ordinary  rule,  writ- 
ten contracts  can  not  be  controlled  by  antecedent  or  cotemporaneous 
statements  not  embraced  in  the  writing,  in  the  case  of  a  policy  of  in- 
surance, a  recovery  may  be  prevented  by  proof  of  verbal  misrepre- 
sentations which,  though  undesigned,  were  material  to  the  risk;  but 
the  burden  of  proof  is  on  defendant  to  show  the  misrepresentation, 
and  that  it  was  material:  Gerhauser  vs.  North  British  and  31.  Ins. 
Co.,  Id.,  174. 

13-  Insurance,  Fire — Contract  of — What  Acts  Essential  to. — The 
rule  of  law  now  is,  that  a  contract  is  complete  when  its  acceptance  is 
forwarded,  without  reference  to  the  time  of  its  reception.  And  any 
appropriate  act  which  accepts  the  terms  as  they  are  intended  to  bo 
accepted,  so  as  to  bind  the  acceptor,  sufficiently  evidences  the  concur- 
rence of  the  parties.  But  mere  assent,  without  notice  or  other  appro- 
priate and  binding  act,  is  insufficient.  Lungstrass  vs.  Germin  Iii>>. 
Co.,  48  Mo.,  201. 

See  Accord  and  Satisfaction.    Agent,  1.    Construction  of 

Contract. 
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Contract  for  Sale  of  Lands. 
Parol  Proof — Admissibility, 

1.  The  objection  that  a  contract  for  the  sale  of  lands  is  not  evi- 
denced by  writing  is  not  tenable  where  a  part  of  the  purchase  mon- 
ey was  paid,  and  the  vendee  entered  into  possession  under  the  eon- 
tract.     Chamberlain  vs.  Rfjbertson,  31  Iowa,  408. 

2.  The  plaintiff  averred  that  the  defendant  being  engaged  in  pro- 
curing subscriptions  to  aid  in  the  construction  of  a  certain  railroad, 
verbally  promised  the  plaintiff  that  if  he  would  subscribe  a  certain 
amount,  he  (the  defendant)  would,  in  case  plaintiff  sold  his  farm  be- 
fore the  payment  of  all  of  said  subscription,  assume  plaintiff's  obli- 
gation, refund  to  him  the  amount  paid,  and  pay  the  balance  himself. 
Held,  tliat  parol  evidence  was  not  admissible  to  prove  the  agreement 
alleged,  in  an  action  against  the  defendant  thereon.  Kauffimn\s, 
HarstocL     Id.,  472. 

Contribution. — See  Mortgage,  2. 

Conveyances. 

Ckweuants — When  mnrhj  Personal. — Although  a  deed  on  its  face 
j)urports  to  be  made  by  A.,  B.  and  C,  '^trustees,"  yet  if  the  cove- 
nants of  grant,  bargain  and  sale,  and  those  of  warranty  are  therein 
averred  to  be  simply  by  "the  parties  of  the  first  part,'*  without  fur- 
ther description,  the  covenants  will  be  held  to  be  merely  personal. 
^[urphy  vs.  Price,  48  Mo.,  247. 

Corporation. 

1.  Corporation — 7\'ile  to  Property. — The  legal  title  to  the  property 
of  a  mining  corporation  is  vested  in  the  corporation,  and  not  in  the 
stockholders,  as  such.      Wrirjht  vs.  Oroville  J/.  Co.,  40  Oal.,  20. 

2.  Idem — Potrers  of  Trustees. — The  Board  of  Trustee-^  of  a  cor- 
j)oration  may  control  the  corporate  property  within  the  limit  which 
the  law  has  assigned  to  the  exercise  of  corporate  authority.     Id. 

3.  Idem, — Alienation  of  Property. — Corporate  acts,  by  which  cor- 
porate property  is  alienated,  if  done  pursuant  to  the  prescribed  mode, 
and  not  being  in  themselves  utlra  vires,  are  in  point  of  mere  law, 
binding  upon  the  corporate  title;  and  through  that  title  equally  bind- 
ing upon  the  interest  of  the  stockholders.     Id. 

4.  Ideyn — Equitable  Jurisdiction. — In  dealing  with  the  relations 
between  the  corporation  and  its  officers  on  one  liand,  and  the  stock- 
holders on  the  other,  in  the  management  of  the  corporate  affairs, 
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Courts  of  equity  will  look  beyond  the  mere  observance  of  the  forrrs 
of  law,  and  inquire  if  the  authority  has  been  in  good  faith  exercised 
to  promote  the  interest  of  the  stockholders.     IcL 

5.  Idem — Corporate  Authority  a  Trust. — The  corporate  authority 
is  considered  to  have  been  conferred  by  the  stockholders  upon  the 
trust  and  confidence  that  it  will  be  exerted  with  the  view  to  advance 
the  interest  of  the  stockholders,  and  not  used  with  a  purpose  to  in- 
jure or  destroy  that  interest.     Id. 

6  Idem. — A  court  of  equity  will,  at  the  instance  of  a  stock- 
holder, control  a  corporation  and  its  officers,  and  ro^tniiu  them  from 
doing  acts  even  within  the  scope  of  the  corporate  authority,  if  such 
acts  would  amount  to  a  breach  of  the  trust  upon  which  the  authority 
had  been  conferred.     /(/. 

7.  Idem. — The  court  will  interfere  to  relieve  an  injured  stockholder 
from  loss  after  such  an  act  has  been  done,  provided  no  superior  equi- 
ty has  intervened  nor  the  rights  of  innocent  third  parties  attachcil. 
7c/. 

8.  Idem. — Right  of  Stockholders  to  redeem. — Where  the  property 
of  a  corporation  has  been  sold  under  execution,  and  no  steps  are 
taken  by  the  corporate  authorities  to  redeem  the  property  within  the 
period  limited  by  law,  a  stockholder  may  interpose  and  redeem  tlie 
property  for  the  benefit  of  the  corporation,  and  hold  it  liable  for  ihv 
money  advanced  for  that  purpose,  and  by  so  doing  he  becomes  the 
equitable  assignee  of  the  certificate  of  sale,  and  is  subrogated  to  all 
the  rights  of  the  original  purchaser  at  the  sheriff's  sale.     Id. 

9.  Corporation — Special  Meeting  of  Trii'itees. — In  the  absence  of  a 
difl'erent  provision  in  the  charter  or  by-laws  of  a  corporation  ftirmed 
under  the  general  laws  of  this  State,  a  special  meeting  of  the  Trus- 
tees must  be  called  by  giving  personal  notice  to  each  member  of  the 
Board  of  Trustees.     Harding  vs.  Vandewater.     Id.,  77. 

10.  Idem. — In  determining  whether  a  given  act  is  within  the  pow- 
er of  a  corporation  it  is  necessary  to  consider,  first,  whether  it  falls 
within  the  power  expressly  enumerated  in  the  certificate;  or,  second, 
whether  it  is  necessary  to  the  exercise  of  one  of  the  enumerated 
powers.     Id. 

11.  Idem. — Where  a  corporation  is  formed  "to  buy,  improve,  lease, 
sell  and  otherwise  dispose  of  real  estate,''  etc.,  the  term  "improve" 
includes  the  performance  of  any  act,  whether  on  or  off  the  land,  the 
direct  and  proximate  tendency  of  which  is  to  benefit  the  property  or 
enhance  its  value.     Id. 

12.  Idem. — No  infallible  rule  can  be  laid  down  defining  accurate- 
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ly  the  point  at  which  the  benefit  to  be  derived  from  a  propo8e<l  work 
would  coase  to  be  ditect  and  proximate,  but  each  case  must  be  de- 
termined on  its  own  circumstances.     Id. 

lo.  Idem. — A  corporation  formed  for  such  purposes,  and  owning 
lands  in  the  vicinity  of  a  railroad,  may  properly  appropriate  a  por- 
tion of  its  funds  to  such  railroad  for  the  purpose  of  increasing  the 
facilities  and  lessening  the  cost  of  transportation  on  the  same,  where 
the  direct  and  proximate  tendency  of  such  increase  of  facilities  is  to 
enhance  the  value  of  its  lands.     Id. 

1 4.  Corporation — Special  Franehise. — The  fact  that  a  party  i.^  a 
corporation  in  tlie  exercise  of  corporate  powers,  does  not  tend  to  es- 
tablish its  right  to  a  special  franchise.  Schierhold  vs.  North  Beach  & 
M.  R.  R.  Co.,  Id.,  447. 

15.  Corporation — Suit  by  Stocklwlders  Against  Trustees — Plead- 
ing.— In  an  action  by  stockholders  against  the  trustees  of  a  corpora- 
tion, an  averment  in  the  complaint,  that  the  defendants  are  "iAe  duly 
elected  trustees  of  said  company,^'  is  equivalent  to  an  averment  that 
they  are  the  only  trustees.     Parrot  vs.  Byers.     Id.,  614. 

1().  Idtm. — A  denial  in  the  answer  that  the  relation  of  trustee,  and 
cestui  que  trust,  exist  between  the  parties,  dispenses  with  the  necessity 
of  averring  in  the  complaint,  or  proving  a  prior  demand  and  re- 
fusal.    Id. 

17.  Idem — Practice. — In  an  action  by  the  stockholders  against  the 
trustees  of  the  corporation,  the  question  before  the  court,  relates  to  the 
rights  of  the  plaintiffs,  as  they  stood  at  the  commencement  of  the 
action,  and  it  is  no  defense  for  the  defendants  that  the  plaintiffs  might 
have  elected  a  new  board  of  trustees.     Id. 

18.  liera — Misnomer. — In  an  action  for  an  injunction  to  stay  waste, 
or  the  asserting  of  a  hostile  title  by  the  defendants,  and  for  an  ac- 
counting, and  the  relief  granted  is  limited  to  the  injunction  prayed 
for,  the  fact  that  a  party,  only  necessary  to  that  branch  of  the  ea<e 
which  relates  to  the  accounting,  was  sued  by  a  wrong  name,  does  not 
operate  to  the  prejudice  of  the  defendant,  and  is  immaterial.     Id. 

19.  Idem — Edoppel. — The  trustees  of  a  corporation,  who  signed  the 
certificate  of  incorporation,  and  accepted  the  oflSce  of  trustees,  are 
estopped  from  denying  the  validity  of  the  act  of  incorporation.    Id. 

20.  Idem — Transfer  of  Stock. — A  transfer  of  stock  which  has  not 
been  entered  on  the  books  of  the  company  as  provided  by  the  statute, 
is  nevertheless  valid  as  against  all  the  world,  except  a  subsequent 
purchaser  in  good  faith  without  notice.     Id. 

21.  Idem — Practice. — When  a  suit  is  brought  by  several  stock- 
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holders  against  the  trustees  of  a  corporation,  the  proof  that  either 
one  of  the  plaintiffs  is  a  stockholder  is  sufficient  to  maintain  the  ac- 
tion.    IcL 

22.  Idem — Title — Prior  Possession, — The  prior  possession  by  the 
corporation  of  the  ground  in  controversy,  and  the  entry  into  the  oc- 
cupation by  the  defendants  as  trustees  of  the  corporation,  is  sufficient 
evidence  of  title  to  support  a  judgment  in  favor  of  the  stockholders. 
Id, 

23.  Municipal — Inqjrovement  of  Streets — Estoppel, — Where  a  city 
charter  provided  that  the  councils  should  have  power  to  cause  to  be 
opened,  paved  and  improved  any  street  or  alley  on  the  petition  of 
not  less  than  two- thirds  of  the  abutting  owners,  it  was  held,  that  a 
person  who  joined  in  such  petition  was  thereby  estopped  from  after- 
ward claiming  that  the  assessment  of  a  tax  for  the  improvement  pe- 
titioned for  was  unauthorized  and  illegal,  on  the  ground  that  two- 
thirds  of  the  abutting  owners  did  not  join  in  the  petition.  While 
those  who  did  not  join  in  the  petition  might  not  be  bound,  those 
who  did  are:  TJtc  City  of  Burlington  vs.  Qilbert,  31  (Stiles)  Iowa, 
356. 

24.  Power  of  trustees  to  Mortgage — Inhibition  to  Sell, — An  inhibi- 
tion upon  the  board  of  trustees  of  a  corporation  by  one  of  the  ar- 
ticles of  its  cor2)oration  to  sell  real  estate,  is  not  necessarily  an  inhi- 
bition upon  the  power  to  mortgage',  Kridtr  vs.  The  Trustees  of  West- 
em  Gjllege,  31  (Stiles)  Iowa,  547. 

See  Agekcy,  1. 
Costs. — See  Trust  for  Charitable  and  Eeligious  PuRrosES,  3. 

Court  of  Equity. — See  Chancery. 

Covenant. 

1.  Covenant  to  Build  Dam  and  Flume  not  Running  with  Mill  site. — 
Where  the  owners  of  a  mill-site  and  water  privilege  conveyed  a  por- 
tion thereof,  and  six  days  afterwards  such  owners  and  grantees  en- 
tered into  a  contract  to  erect  and  keep  in  repair  at  joint  expense,  a 
dam  and  flume  for  conducting  water  to  their  respective  mills;  and 
subsequently  the  mill  and  mill-site  of  the  grantees  were  sold  out  on 
judgment  against  them:  Held,  that  the  contract  of  the  grantees  to 
contribute  to  keep  the  dam  and  flume  in  repair  was  not  a  covenant 
running  with  the  mill-site,  and  that  the  purchaser  at  sheriff's  sale 
was  not  by  his  mere  purchase  liable  for  any  portion  of  such  repairs: 
Wheeler  vs.  Schad,  7  Nevada,  204. 
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2.  Covenmit  Running  with  Land,  how  created. — A  covenant  to  run 
with  land  must  relate  to  and  concern  the  land ;  and  if  it  imposes  a 
burden,  it  can  only  be  created  where  there  is  a  privity  of  estate  be- 
tween the  covenantor  and  covenantee :     Id. 

3.  Covenant  Running  with  Land  only  made  in  Favor  of  One  Inter- 
ested in  the  Land. — A  covenant  real  is  and  can  only  be  incident  to 
land;  it  can  not  pass  independent  of  it;  it  adheres  to  and  is  main- 
tained by  it;  it  is  in  fact  a  legal  parasite;  hence  it  follows  that  the 
person  in  whose  favor  it  is  made  must  have  an  interest  in  the  land 
charged  with  it :     Id. 

4.  Covenant  for  Performance  of  Various  Acts — When  Stipulatel 
Damayfts  mere  Penalty. — W  here  a  90venant  is  such  that  it  secures  the 
performance  or  omission  of  various  acts,  some  of  which  may  not  be 
readily  measurable  by  any  exact  pecuniary  standard,  together  with 
others  in  respect  of  which  the  damages  on  the  breach  of  the  covenant 
are  certain  or  readily  ascertainable  by  a  jury,  any  sum  therein  agreed 
upon  as  damages  in  case  of  breach  will  always  be  held  a  mere  penal- 
ty:    Morris  vs.  McCoy,  Id.,  399, 

See  Construction  of  Contract,  3,  4;  Contract,  1;  Convey- 
ances. 

Coverture. — See  Married  Women;  Mortgage,  1. 

Criminal  Law. 

1.  Remark  of  Judge  to  Jury  in  Criminal  Cise  to  ^^  Agree  Qnitl-Jy" — 
Where  the  judge  in  a  criminal  case  made  a  remark  to  the  jury  that 
it  was  his  earnest  desire  that  they  should  agree  quickly:  Held,  that 
though  such  remarks  had  better  always  be  omitted,  there  was  no  in- 
timation that  the  jury  need  not  give  the  case  the  most  deliberate  and 
careful  consideration,  and  that,  as  it  could  not  be  seen  that  the  rc- 
n\ark  could  result  prejudicially  to  defendant,  there  was  no  error: 
State  vs.  Roderigas,  7  Nevada,  328. 

2.  Expression  of  Judge^s  Opinvm  as  to  Facts  in  Rulings  as  to  Evi- 
dence.— The  opinion  of  a  judge  in  respect  to  a  matter  of  fact  in  a 
criminal  case  can  be  as  effectively  conveyed  to  the  jury  by  expressing 
it  in  their  hearing  while  ruling  upon  an  objection  to  evidence,  as  by 
embodying  it  in  an  instruction  to  them;  and  he  has  no  more  right  to 
volunteer  such  an  opinion  in  the  one  case  than  in  the  other:  State 
vs.  liar  kin.  Id.,  377. 

3.  Attempt  to  Cure  Erroneous  Expression  of  Opinion  as  to  Fa(^s. — 
Where  a  judge  in  the  course  of  a  murder  trial,  in  overruling  an  ob- 
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jection  to  testimony  tending  to  show  that  defendant  had  kicked  de- 
ceased fatally  in  the  breast,  remarked,  "that  there  was  as  much  tes- 
timony that  defendant  had  kicked  deceased  upon  the  chest  as  upon 
the  face,"  and  afterward  took  occasion  to  state  to  the  jury  that  in 
making  the  remark  he  was  simply  ruling  upon  an  objection  to  testi- 
mony, and  addressing  himself  more  direclly  to^ counsel,  and  that  he 
did  not  wish  to  be  understood  as  saying  how  much  or  how  little  tes- 
timony there  was  upon  any  particular  point,  and  that  the  whole 
matter  was  for  them  to  pass  upon :  Held,  that  the  error  of  the  re- 
mark, if  curable  at  all,  was  not  cured  by  the  caution — there  being  no 
i*etraction  of  his  opinion,  but  merely  a  disclaimer  of  opinion  as  to  the 
absolute  weight  of  such  testimony:     Id, 

Damages. 

1.  Measure  of  Damages — Failure  to  Deliver  Stocks. — The  measure 
of  damages  in  cases  where  there  is  a  conversion  of  or  failure  to  de- 
liver a  certain  number  of  shares  of  stock  having  no  peculiar  value,  is 
their  market  value  either  at  the  time  of  the  conversion,  when  it 
should  have  been  delivered,  or  at  the  time  of  trial,  according  to  cir- 
cumstances :     Bowker  vs.  Goodwin^  7  Nevada,  135. 

2.  Measure  of  Damages  jor  Loss  hy  Neglect  of  Administrator, — 
Where  money  of  an  estate  is  lost  by  reason  of  such  neglect  of  an  ad- 
ministrator as  he  and  his  sureties  are  liable  for,  the  sum  lost  consti* 
tiites  the  measure  of  damages:     McNabb  vs.  Wixom,  Id,,  163. 

3.  ^'' Liquidattid  Damages'^  when  held  to  he  mere  ^^ Penalty,^'' — Where 
McCoy  covenanted  with  Morris  to  pay  certain  debts  owing  by  Mor- 
ris, and,  in  case  of  failure,  to  pay  to  Morris  ^10,000  as  fixed,  settled 
and  liquidated  damages:  i/eW,  that  the  sum  so  named  was  to  be 
considered  a  penalty  and  not  liquidated  damages,  and  that  in  a  suit 
on  the  covenant  the  recovery  should  be  limited  to  the  actual  damage 
with  legal  interest:     31orris  vs.  McCoy,  Id,,  399. 

See  Assault,  1;   Covenant,  4;   Injury  to  Person,  3,  4,  6; 
xuisance,  1. 

Deed  as  a  Mortgage. 

1.  Deed  as  a  Mortgage — Statute  of  Limitations. — Where  a  deed  was 
executed  and  delivered  as  security  for  a  subsisting  debt,  and  it  does 
not  apj>ear  w^hen  the  debt  thus  secured  became  due,  the  presumption  * 
is  that  it  was  due  immediately,  or  upon  demand;  and  if  sutlieiont 
time  has  elapsed  since  the  date  of  the  conveyance  for  the  Statute  of 
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Limitations  to  run,  the  debt  is  barred:     Espinosa  ws.  Grfgory,^ 
Cal.,  58. 

2.  Idem. — Where  an  absolute  conveyance  is  thus  given  as  security, 
the  mortgagor  retains  the  right  of  redemption  only,  tlie  leg-al  title 
being  in  the  mortgagee,  and  the  rights  of  mortgagor  and  mortgnget' 
are  so  far  mutual,  that,  when  the  debt  is  barred,  the  right  to  redeem 
is  also  barred :     Id, 

3.  Deed  as  a  Mortgage — Legal  Title. — An  absolute  deed,  although 
shown  by  parol  evidence  to  have  been  intended  as  a  mortgage,  con- 
veys the  legal  title:     IfngJies  vs.  Davis,  Jd.,  117. 

4.  Idein — Equitable  Defense — Offer  to  Redeem. — Where  a  defendant 
in  ejectment,  who  is  the  plaintiff's  grantor,  sets  up  as  a  defenj?e  that 
the  deed  was  intended  as  a  mortgage,  he  must  show  an  offer  to  re- 
deem before  he  can  be  entitled  to  relief  in  equity,  or  deprive  the 
plaintiff  of  his  right  of  possession  under  the  deed :     Id. 

Delivery. — See  Insurance,  1. 

Diligence. — Sec  Executor  and  Administrator,  1. 

Discharge.— See  Insolvent,  1,  2,  3,  5. 

Dismissal. — See  Appeal,  1. 

Doubts. — See  Construction,  7. 

Dower. — See  Mortgage,  1,  2. 

Dying  Declarations. — See  Evidence,  15. 

Ejectment. — See  Executory  Contract,  1. 

Equity. — See  Mortgage,  6. 

Equity  of  Redemption. — See  Mortgage,  2. 

Equitable  Defense. — See  Deed  as  Moriqage,  4. 

Equitable  Jurisdiction. — See  Corporation,  5,  6,  7. 

Errors. — See  Appeal,  4. 

Estoppel. 

1.  EstfjppeL — Equitable  estoppels  are  founded  solely  on  the  theoir, 
that  to  permit  the  party  to  maintain  the  right  which  he  asserts,  would 
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operate  as  a  legal  fraud  upon  his  adversary:     Parish  vs.  Coon,  40 
Cal.,  33. 

2.  Idem,— ^Wheve  a  transfer  of  property  is  made  under  the  advice 
of  a  third  party,  neither  the  party  who  advised  the  transfer,  nor  his 
assignee  with  notice,  is  estopped  to  deny  the  validity  and  sufficiency 
of  the  transfer  under  the  Statute  of  Frauds:  Sexcy  vs.  AdkisoUy 
Id.,  408. 

3.  Bill  of  Exchanye-^ Fraud, — M.,  for  the  purpose  of  defrauding 
the  General  Government  out  of  its  revenues,  assumed  the  name  of 
"C,"  and  in  that  name  purchased  goods  of  W.  D.  &  Co.,  in  Canada, 
on  credit,  and  smuggled  them  into  the  United  States  at  Detroit. 
From  Detroit  he  shipped  them  to  C.  H.  &  Co.,  Cincinnati,  to  be  sold 
on  commission;  at  the  same  time  advising  C.  H.  &  Co.  by  letter, 
postmarked  at  Detroit,  signed  *'C.."  and  requesting  them  to  remit 
the  proceeds.  C.  H.  &  Co.,  having  sold  the  goods,  purchased  a  bill 
of  exchange  from  the  defendants,  bankers  at  Cincinnati,  on  their  cor- 
respondent at  New  York,  for  the  net  amount  of  the  proceeds  of  the 
goods,  and  having  indorsed  it,  payable  to  "C.  or  order,"  remitted  the 
bill  by  mail  to  Detroit,  addressed  to  "C,"  where  M.  received  it;  and 
having  indorsed  it  in  blank,  thus:  "C."  delivered  it  to  W.  D.  &  Co. 
in  payment  for  the  goods,  from  whom  the  plaintiffs  received  it  in  good 
faith,  for  full  value  and  before  dishonor.  Afterward  C  H.  &  Co., 
under  the  revenue  laws  of  the  United  States,  were  compelled  to  pay 
to  the  General  Government  the  full  value  of  the  smuggled  goods; 
and  at  their  instance  the  bill  was  dishonored  when  presented  to  the 
drawee  for  payment.  Neither  W.  D.  &  Co.  nor  C.  H.  &  Co.  had 
any  knowledge  of  M.,  other  than  in  the  above  transaction,  nor  that 
his  name  of  "C."  was  assumed,  nor  of  his  fraudulent  practices  against 
the  General  Government.  C  H.  &  Co.  in  their  correspondence  sup- 
posed that  "C."  was  the  true  name  of  their  correspondent.  W.  D. 
&  Co.,  at  the  time  they  received  the  bill,  had  no  knowledge  of  the 
correspondence  between  C.  H.  &  Co.  and  M.  In  a  suit  on  this  bill 
by  the  holders  against  the  drawers:  Held,  that  the  defendants  are 
estop|)ed  from  denying  that  the  legal  title  to  the  bill  of  exchange  is 
in  the  plaintiffs,  and  from  setting  up  as  a  defense  against  the  plain- 
tiffs the  fraud  practiced  by  M.  upon  C.  H.  &  Co.  Judgment  below 
reversed,  and  judgment  entered  for  plaintiffs  and  cause  remanded, 
&c.:     Forbes  &  King  vs.  FJspy,  H'tidtbach  &  Co,,  21  Ohio,  — . 

4.  M.  delivered  to  J.  logs  to  saw;  J.  refusing  to  re-deliver  them, 
M.  brought  trover.  J.  proved  that  he  had  been  in  possession  of  the 
land  from  which  the  logs  had  been  cut  for  many  years,  had  exercised 
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acts  of  ownership,  and  had  forbidden  M.  to  cut.    This  would  be  a 
good  defense. 

5.  M.  gave  evidence  that  he  had  bought  the  land  from  A.,  and 
that  about  the  time  J.  had  frequently  said  that  the  land  belonged  to 
A.,  that  J.  was  A/s  agent,  <fec.  This  would  estop  J.  from  claiming 
the  logs. 

6.  Evidence  that  A.  held  the  land  in  trust  for  J.,  there  being  no 
question  raised  by  the  pleadings  as  to  the  title  of  the  locus  in  quo,  was 
irrelevant. 

7.  The  question  being  estoppel  as  to  M.,  evidence  of  the  relations 
between  A.  and  J.  was  irrelevant. 

8.  Estoppel  arises  where  one  riiisrepresents  or  by  wilful  silence 
misleads  another,  not  having  knowledge,  into  loss,  or  induces  him  to 
do  what  he  would  not  if  he  had  known  the  truth,  and  injury  would 
ensue  from  pernntting  the  misleading  party  to  allege  the  truth: 
Bmiih  vs.  McNeal,  18  Smith's  (68  Penn.)  Reports.   . 

See  Corporation,  19,  23;    Insurance,  10. 

Evidence. 

1.  Evvknce. —  Construciive  Possession. — Evidence  of  permission  by 
a  lessor  to  his  lessee  to  extend  his  possession  beyond  the  limits  of  the 
kased  premises,  is  inadmissible,  in  order  to  show  constructive  posses- 
sion of  the  exterior  limits  in  the  lessor:  Mason  vs.  Wolf^  40  Cal.,  216. 

2.  Idem, — In  order  to  show  such  constructive  possession  in  the 
lessor,  it  must  appear  that  the  lessee  entered  by  virtue  of  such  li- 
cense: Id. 

3.  Incompetent  Evidence, — Where  incompetent  evidence  was  admit- 
ted by  the  Court  below,  against  objection,  the  inference  is,  that  the 
evidence  was  considered  entitled  to  some  weight  in  the  determination 
of  the  issue  of  fact  which  was  being  tried,  and  it  was  equally  inad- 
missible whether  the  case  was  tried  by  the  Court  or  before  a  jury;  /<'• 

4.  Evidence. — Judgment  and  Findings  in  a  Former  Action. — The 
judgment  and  findings  in  a  former  action  are  inadmi&sible  in  evi- 
dence in  a  second  action,  unless  accompanied  by  the  judgment  roll: 
Id. 

5.  Evidence  of  Experts. — When  an  expert  is  called  by  one  of  the 
parties  to  an  action,  his  evidence  should  be  received  with  great  cau- 
tion by  the  jury,  and  should  never  be  allowed  except  upon  subject^ 
which  require  unusual  scientific  attainments  or  peculiar  skill:  Grigs- 
by  vs.  Lake  Water  Co.,  Id.,  396. 
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6.  Evidence. — Practke  on  Appeal. — When  an  exhibit  to  a  deposi- 
tion is  objected  to  when  produced  by  the  witness,  and  the  objection 
noted  "in  the  deposition,  but  there  is  nothing  in  the  records  to  show 
that  the  objection  was  renewed  at  the  trial,  or  passed  upon  by  the 
court  below,  it  can  not  be  raised  for  the  first  time  on  appeal :  Parrott 
vs.  ByerSy  Id,,  614. 

7.  Evidence. — Subscribing  Witness. — Where  a  lease  having  a  sub- 
scribing witness  was  admitted  in  evidence  without  calling  such  wit- 
ness, or  accounting  for  his  absence,  and  the  opposing  party  objected 
thereto,  /le/rf,  error:  Kalmes  vs.  Gerrish,  7  Nevada,  31. 

8.  Making  Parties  Witnesses  does  not  change  Rules  of  Evidence. — 
The  statute  making  parties  competent  witnesses  does  not  abrogate 
the  rule  of  evidence  requiring  a  subscribing  witness  to  a  written  in- 
strument to  be  called,  or  his  absence  accounted  for:  Id. 

9.  Testimo)i}j  of  Partg  not  Best  Evidence  where  Subscribing  Witness. 
Where  a  pa^'ty  desiring  to  introduce  in  evidence  a  written  agreement 
signed  by  himself  with  a  subscribing  witness,  took  the  stand  and  tes- 
tified to  its  execution;  but  the  opposite  party  objected  to  its  admis- 
sion on  account  of  the  subscribing  witness  not  being  called,  nor  his 
absence  accounted  for:  Ileldy  that  such  testimony,  not  being  the  best 
evidence,  was  not  sufficient  to  authorize  admi&sion  of  the  paper:  Id. 

10.  Allegations  and  Proofs. — The  allegation  that  an-owner  of  land 
put  a  person  in  possession  thereof,  as  his  agent,  to  take  care  of  the 
premises  and  to  pay  the  taxes  thereon ;  and  that  the  agent  permitted 
the  land  to  be  sold  for  taxes^  which  he,  fraudulently,  failed  to  pay,  as 
such  agent,  and  bid  it  in  and  took  a  tax  deed  to  himself,  with  the 
fraudulent  intent  thereby  to  deprive  the  owner  of  his  land,  will  not 
sustain  a  finding  that  the  agent  obtained  the  tax  deed  for  the  sole 
purpose  of  reimbursing  himself  with  the  fraudulent  intent  thereby  to 
deprive  the  owner  of  his  land,  will  not  sustain  a  finding  that  the 
agent  obtained  the  tax  dee  J  for  the  sole  purpose  of  reimbursing  him- 
self for  moneys  by  him  laid  out  in  paying  taxes  and  improving  the 
land  for  the  owner;  nor  could  the  matter  of  such  finding  be  estab- 
lished under  the  allegation,  as  a  ground  of  relief:  ^yeb)iter  vs.  Web^ 
sier,  55  III. 

11.  Positive  and  Negative  Testimony. —  Of  their  respective  weight. — 
In  an. action  against  a  railroad  company  to  recover  for  injuries  al- 
leged to  have  resulted  from  negligence  on  the  part  of  the  servants  of 
the  company  in  respect  to  ringing  the  bell  on  the  engine,  positive  ev- 
idence as  to  that  fact  is  entitled  to  more  weight  than  negative  evi- 
dence in  relation  to  it:  C.  B.  &  Q.  R.  R.  Co.  vs.  Stumps,  55  111.,  367. 
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12.  Negligence  in  Railroads. -"What  constitutes. — A  train,  conpisU 
ing  of  thirteen  empty  freight  cars,  was  being  pushed  by  an  engine 
along  the  track  on  one  of  the  streets  in  the  city  of  Chicago,  at  the 
rate  of  about  four  miles  an  hour;  there  was  a  man  stationed  on  the 
head  car  for  the  purpose  of  watching  ahead,  and  another  on  the  rear 
car  to  repeat  signals  from  the  former  to  the  engineer;  and  while  the 
men  were  attending  to  their  duty  in  those  respects,  the  train  being  in 
motion,  a  boy  about  seven  years  of  age  undertook  to  climb  up  on  one 
of  the  cars,  and,  losing  his  hold,  fell  under  the  cars  and  was  seriously 
hurt.  In  an  action  against  the  company,  it  was  helfi,  there  was  no 
negligence  on  their  part  in  the  management  of  the  train;  it  was  not 
incumbent  on  the  company,  under  such  circumstances,  to  place  a 
guard  on  every  car,  to  keep  persons  off:  Id. 

13.  While  a  railroad  company  is  held  to  a  very  high  degree  of 
care  and  diligence  in  operating  its  road  through  the  public  streets  of 
a  city,  yet  the  care  and  caution  in  this  respect  are  required  to  l)e  ex- 
ercised in  reference  to  the  proper  uses  of  the  streets  as  a  thorough- 
fare for  travel,  rather  than  to  safety  of  persons  in  wrongfully  getting 
on  their  cars  when  running:  Id, 

14.  The  duty  imposed  upon  the  company  does  not  require  them  to 
use  every  absolutely  necessary  precaution  to  avoid  injury  to  individ- 
uals, or  to  have  employed  any  particular  means  which  it  may  appear, 
after  an  accident  has  occurred,  but  they  are  only  required  to  use 
every  reasonable  precaution,  such  as  would  have  been  adopted  by  a 
very  prudent  person,  prior  to  the  accident :  Id. 

15.  Dying  declarations. — Advancemtiit. — Dying  declarations  of  the 
ancestor  are  not  admissible  against  the  heir  for  the  purpose  of  show- 
ing an  advancement.  Such  declarations  are  admissible  only  in  such 
cases  of  homicide  where  the  death  of  the  deceased  is  the  subject  of  the 
charge,  and  the  circumstances  of  the  death  are  the  subject  of  the  de- 
claration: Middkton  et  al.  vs.  Middleton  et  al.,  31  Iowa. 

16.  Advancement. — But  where  it  is  claimed  that  an  advancement 
was  made  to  an  heir  by  the  sale  of  a  farm  to  him  by  the  ancestor,  the 
declarations  of  the  ancestor,  made  at  about  the  time  of  the  sale,  to  the 
eflfect  that  the  heir  had  fully  paid  him  for  the  farm,  are  admissible  on 
the  part  of  the  heir:  Id. 

17.  Onus prohandi. — Instruction. — Error  without  prejudtce. — While 
the  burden  of  proof  is  upon  the  party  claiming  it,  to  show  that  an 
advancement  was  made,  the  evidence  need  not  be  conclusive.  The 
fact  may  be  suflSciently  established  by  a  preponderance  of  testimony: 
Id. 


I>ig€8t  of  State  Reports.  723 

18.  The  giving  of  an  erroneous  instruction  which  under  the  testi- 
mony could  have  worked  no  prejudice  to  the  party  complaining,  will 
not  be  regarded  as  reversible  error:  Id.  ' 

19.  Where  adverse  partu  is  eocecuior. — Rmhaml  and  ttxife. — Section 
3982  of  the  Revision,  which  prohibits  a  party  from  testifying  where 
the  adverse  party  is  the  executor  of  a  deceased  person,  does  not  dis- 
qualify the  wife  of  the  claimant,  and  she  is  competent  to  give  evi- 
dence sustaining  his  claim  against  the  estate:  Shafcr  \s.  Dea7i,  29 
Iowa,  144;   Wtrvieling  vs.  Besser^  31  Iowa,  248. 

20.  Impeachment  on  matters  of  opinion. — An  expert,  who  testifies 
as  to  matters  of  opinion,  may  be  impeached  by  showing  that  he  has 
affirmed  a  different  opinion  on  a  former  occasion:  Miller  vs.  Insun 
ranee  Company,  31  Iowa,  216. 

See  Appeal,  3,  5;  Certiorari,  3;  Criminal  Law,  2;  Estop- 
pel, 5,  6, 7;  Injury  to  Persons,  4, 5;  Insurance,  17;  Nuisance,  3. 

Executory  Contract. 

1.  Krecutory  Contract, —  Vendee  in  Possession, — Ejectment, — A  ven- 
dee in  possession  under  an  executory  contract,  the  conditions  of  which 
have  been  performed  on  his  part,  may  avail  himself  of  his  equitable 
title  as  a  defense  to  an  action  of  ejectment  brought  against  him  by 
the  holder  of  the  legal  title:  Love  vs.  Waikim,  40  Cal.,  547. 

2.  Idem. — A  party  who  has  been  permitted  to  remain  in  possession 
under  a  contract  for  the  purchase  of  land,  for  a  long  period  of  time, 
without  objection,  will  be  held  to  be  in  possessiou  under  his  contract, 
although  his  original  entry  may  not  have  been  under  the  contract, 
and  no  provision  as  to  possession  was  contained  in  it:  Id. 

See  Married  Women,  2. 

Executors  and  Administrators. 

1.  Duties  of  Administrators. — Care  and  Diligence, — Whenever  an 
administrator  does  what  the  law  prohibits,  or  fails  to  exercise  reason- 
able care  and  diligence  in  the  endeavor  to  do  what  the  law  enjoins, 
he  and  his  sureties  are  liable  for  the  damage  consequent  upon  such 
act  or  omission:  McNabb  vs.  Wixomy  7  Nevada,  163. 

2.  Neglect  by  Adminutrator  to  pay  over. — Liability  for  Subsequent 
Loss. — If  an  administrator  deposits  money  of  an  estate  in  a  bank,  and 
allows  it  to  remain  afler  the  time  when,  if  he  had  fulfilled  his  duty, 
it  would  have  been  distributed  and  in  the  hands  of  those  entitled » 

VOL.  I — NO.  IV — 9. 
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to  it;  and  the  bank  fails  and  the  money  is  lost,  he  and  his  suntics 
are  liable  therefor:  Id, 

Sec  Evidence,  19. 

Expert. — See  Evidence,  5,  20, 
False  Statement. — See  Fraud,  1;  Insurance,  10. 
Fire  Insurance. — See  Insurance;  Contract,  13. 

Fixtures. 

1.  Fixtftres, — St/ am  Savj-MUl^  Boilsr,  Engine  and  J/ac/rj«ery.— 
Where  a  steam  saw-mill,  put  upon  land  for  the  purpose  of  sawing  up 
the  timber  upon  it,  had  its  foundation  planted  iu  the  ground,  and  the 
engine,  boiler  and  machinery  were  attached  by  bolt^,  belts,  shafts  and 
pipes  to  the  frame  work,  which  was  built  upon  such  foundation: 
Hdd,  that  such  boiler,  engine  and  machinery  were  fixtures:  TnatU 
%o(iy  vs.  S/utrorif  7  Nevada,  37. 

2.  Interdion  not  Material  on  Qiiedion  of  Fixture  or  not  Fixture,— 
The  fact  that  there  is  but  a  limited  supply  of  timber  on  land  upon 
which  a  steam  saw- mi  11  is  put,  and  that  it  is  the  intention  to  remove 
the  mill  as  soon  as  the  timber  is  aiwed,  does  not  rtiuder  the  boiler, 
engine  and  machinery,  otherwise  fixtures,  any  the  less  such:  Id, 

See  Landlord  and  Tenant. 

Foreclosure. — See  Mortgage,  1,  2,  4,  5,  8,  9. 
Forfeiture. —See  Construction  of  Contract,  3,  4;  Fraud,  1. 

Fraud. 

1.  Wliat  False  Statement  Woj'ks  Forfeiture  of  Policy. — In  order  to 
work  a  forfeiture  under  a  clause  in  a  policy  of  insurance,  wLicli  de- 
clares a  forfeiture  in  case  of  fraud  in  the  claim  made  for  a  loss  or  false 
declaring  or  affirming  in  supi)ort  thereof,  the  false  statement  must  be 
willfully  made  with  respect  to  a  material  matter,  and  with  the  pur- 
pose of  deceiving  the  insurer:  Gcrhauser  V8,  North  British  awl  M. 
Ins,  Co,,  7  Nevada,  174. 

2.  Overestim^ate  of  Loss  not  Conclusive  Proof  of  Fraud. — There  is  no 
rule  in  insurance  cases  that  a  verdict  for  plaintiff,  finding  the  value 
of  the  property  lost  at  only  one-half  or  one-third  the  valuation  given 
in  the  statement  of  loss,  will  be  set  aside  as  of  itself  evidencing  fraud 
in  such  statement:  Id, 

See  Estoppel,  1,  3;  Evidence,  10;  Insurance,  18;  Jurisdic- 
tion, 1,  2,  3, 
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Grants. — See  Construction,  9, 

GuARANTV. — See  Bills  and  Notes,  2. 

Holder  for  Value.— See  Bills  and  Notes,  5,  6,  7. 

Husband  and  Wife. — Sec  Married  Women;    Evidence,  19. 

Injury  to  the  Person. 

1.  Injury  to  the  P^trioa, — Negligence  of  Parent. — Unless  there  is 
some  unusual  exposure  to  danger,  it  is  not  negligence  on  the  part  of 
the  parent  to  allow  a  child  between  ten  and  eleven  years  of  age,  or- 
dinarily active  and  intelligent,  to  be  in  the  street:  Kun^  vs.  Parks^ 
40  Cal^  188. 

2.  Irhin. — That  a  child  five  years  of  age,  was  permitted  to  walk  in 
the  street,  in  the  day  time,  within  sixty  feet  of  her  father's  house, 
where  there  was  no  particular  reason  to  apprehend  danger,  and  in  a 
street  almost  entirely  unused,  would  not  as  a  matter  of  law,  be  held 
evidence  of  negligence  on  the  part  of  the  parent:  Id, 

3.  Action  for  Damages  for  Ptraonal  Injury.--' Pleading. — In  an 
action  for  damages,  for  injury,  caused  by  defendant's  street  cars,  an 
allegation  by  plaintiflfthat  defendant  had  no  lawful  right  to  lay  its 
track,  or  run  its  cars  on  that  portion  of  the  street  where  the  injury 
was  done,  is  not  irrelevant  or  immaterial :  Schierhold  vs.  North  Beach 
A  31.  R.  R.  Co.,  Id.,  447. 

4.  Damages  jor  Personal  Injury. — Evblence. — Custom. — Evidence 
that  it  was  the  custom  of  the  inhabitants  of  a  locality  to  allow  boys 
to  play  in  the  street,  does  not  tend  to  prove  that  such  use  of  the  street 
is  lawful :  Id. 

5.  Idem. — Evident^. — Evidence  to  prove  that  the  cars  of  another 
company  were  driven  down  the  same  grade  at  less  speed  than  the 
cars  of  defendant,  is  inadmissible:  Id. 

6.  Idem. — Negligence. — Contributory. ■  -Non-suit. — Negligence  is 
generally  an  inference  from  facts  and  circumstances,  which  it  is  the 
province  of  the  jury  to  find;  and  in  an  action  for  damages  for  injury 
caused  by  negligence,  a  non-suit  upon  the  ground  of  contributory 
negligence  should  only  be  granted,  when,  giving  the  plaintiff  the  ben- 
efit of  all  controverted  questions,  it  is  apparent  to  the  court  that  a 
verdict  in  his  favor  must  necessarily  be  set  aside:  Id. 

In  pari  delicto. — See  Chattels,  7. 

Insolvent. 
1,  Discharge  in  Insolvency." — A  judgment  rendered  against  a  de- 
fendant subsequent  to  his  discharge  in  insolvency,  in  an  action  com- 
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menced  before  the  proceedings  in  insolvency  were  instituted,  is  not 
void  on  the  ground  that  the  judgment  was  in  violation  of  the  re- 
straining order  made  at  the  commencement  of  the  proceedings  in  in- 
solvency, or  that  the  defendant  was  discharged  from  all  his  debts 
and  liabilities,  including  the  debt  of  the  plaintiff  prior  to  the  rendi- 
tion of  the  judgment:     Rahm  vs.  Minis,  40  Cal.,  422. 

2.  Idem — Pleading. — The  defendant  is  entitled  to  plead  his  dis- 
charge in  insolvency  in  bar  of  such  action,  by  supplemental  answer. 

Id. 

3.  Idem. — Where  a  discharge  in  insolvency  is  pleaded  in  bar  of 
an  action  commenced  before  the  proceedings  iu  insolvency  were  in- 
stituted, a  judgment  in  favor  of  plaintiff  is  conclusive  that  he  was 
entitled  to  his  judgment,  notwithstanding  the  alleged  discharge  in 
insolvency.     Id. 

4.  Idem. — Where  such  plea  is  omitted,  the  judgment  is  as  conclu- 
sive upon  the  defendant  as  it  would  be  had  his  defense  been  aocurd 
and  satisfaction,  payment,  etc.,  which  he  had  neglected  to  plead.   Id, 

5.  Idtm. — Practice. — A  defendant,  against  whom  a  judgment  has 
been  rendered  subsequent  to  his  discharge  in  insolvency  who  has  a 
complete  remedy  at  law,  is  not  entitled  to  relief  in  equity  by  injunc- 
tion to  restrain  the  enforcement  of  the  judgment.     Id. 

INSUFFICIENCY. — See  Appeal,  5. 

Insurance. 

1.  Insurance. —  Vah'd  Contract  before  Actual  Delivery  of  Policy. — 
Where  a  wife  made  application  to  the  agent  of  an  insurance  company 
for  a  policy  on  the  life  of  her  husband,  and  paid  fifty  dollars  in  ac- 
cordance with  the  company's  rules,  which  was  to  be  applied  to  the 
first  year's  premium,  provided  the  risk  should  be  taken;  and  in  due 
time  a  policy  was  made  out  and  forwarded  to  the  agent  for  delivery; 
but  before  it  was  delivered  the  husband  died,  whereupon  the  agent, 
though  tend*^red  the  balance  of  the  premium,  refused  to  deliver  it: 
IleM,  that  there  was  a  valid  contract  for  a  policy;  that  upon  the  tak- 
ing of  the  risk  the  fifty  dollars  became  entitled  to  the  policy;  and 
that  such  a  contract  was  as  available  to  sustain  an  action  for  the 
amount  of  the  insurance  as  if  the  policy  had  been  delivered:  CijO}ter 
vs.  Pucijk  Mutual  Life  Ins.  Co.,  7  Nevada,  116. 

2.  Mibtutemeut  of  Facts  Known  to  Insnrtr. — Where  the  owner 
of  a  brick  house,  which  he  had  kept  insured,  found  it  necessary 
on  account  of  the  settling  of  one  of  the  walls  to  re-place  it 
temporarily  with  wood,  which  the  insurance  agent  knew;  and  upon 
taking  out  a  new  policy  the  owner  stated  to  the  agent  that  the  build- 
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ing  was  5n  good  repair,  but  in  the  same  conversation  mentioned  the 
fact  of  the  wooden  portion  still  remaining:  JfeW,  no  such  misrepre- 
sentation as  would  vitiate  the  policy:  Gerhatiser  vs.  North  British 
and  31.  Ins.  Co.,  Id.,  174. 

3.  Depreciation  of  Property  Insured. — Where  furniture  was  insured 
at  its  full  value  with  the  knowledge  of  the  insurer,  and  was  kept  in- 
sured for  the  same  amount  for  a  number  of  years,  while  bv  ordinary 
wear  and  tear  and  the  condition  of  the  building  where  it  was,  and 
which  was  known  to  the  insurer,  it  depreciated  in  value:  Held,  that 
the  mere  fact  that  such  furniture  was  worth  less  than  the  amount  for 
which  it  was  insured  the  last  time  did  not  vitiate  the  policy.     Id. 

4.  Description  of  Building  in  Policy  not  a  Warranty. — Where  a 
policy  of  insurance  described  the  building  injured  as  a  "brick  build- 
ing," and  it  appeared  that  on  account  of  the  settling  of  one  of  the 
walls  it  was  found  necessary  to  put  in  temporarily  a  wooden  substi- 
tution, which  the  insurer  knew:  Held,  that  the  description  in  the 
j)olicy  was  not  a  warranty  that  the  building  was  entirely  of  brick.  Id. 

5.  Misdescription  Used  by  Insurance  Agent. — Where  on  account  of 
the  settling  of  one  of  the  walls  of  a  brick  building,  it  was  found  ne- 
cessary to  replace  a  jK)rti<m  of  it  temporarily  with  wood;  and  while 
in  that  condition  it  was  insured,  with  full  knowledge  of  its  condition, 
as  a  ^'brick  building:"  Held,  that  notwithstanding  the  wooden  por- 
tion of  the  building  was  not  incorrectly  called  a  brick  building;  but 
whether  it  was  not,  the  insurer  could  not  take  advantage  of  a  misde- 
scription knowingly  used  by  its  own  agent,  who  drew  the  policy.  Id. 

6.  Insurance  —  What  Facts  JHust  be  Disclosed. — Where  the  jury 
in  an  insurance  case,  was  instructed  that  tlie  mere  failure  of  the  in- 
sured to  <lisclose  material  facts  known  to  the  insurer  or  unknown  to 
the  insured,  would  not  prevent  a  recovery,  and  such  instruction  was 
pertinent  to  the  testimony:  Held,  no  error.     Id. 

7.  Considerations  pertinent  to  question  of  Misrepresentation. — Where 
in  an  insurance  case,  the  effect  of  an  instruction,  asked  by  defendant 
in  reference  to  alleged  false  representations  by  the  insured,  would 
have  been  to  prevent  the  jury  from  drawing  a  conclusion  from  the 
whole  conversation  whether  or  not  the  insurer  was  sufficiently  in- 
formed as  to  the  true  condition  of  the  property:  Held,  properly  re- 
fused.    Id» 

8.  Agreement  as  to  What  Shall  be  Material  Representation. — Par- 
ties to  a  contract  of  insurance  may  decide  for  themselves  what  facts 
or  representations  shall  be  deemed  material,  either  by  converting  the 
representations  into  a  warranty  or  stipulating  as  to  their  materiality; 
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and  when  they  have  so  agreed,  the  agreement  precludes  all  inquiry 
upon  the  subject.     Id. 

9.  Notice  to  Agent — Notice  to  an  agent  of  a  life  insurance  com- 
pany having  authority  to  solicit,  make  out  and  forward  application* 
for  insurance,  to  deliver  to  the  assured  policies  when  returned,  and 
to  collect  and  transmit  premiums,  will  operate  as  notice  to  the  com- 
pany; and  it  will  be  bound  by  acts  then  done  by  him  in  respect  to 
the  business  he  is  transacting:  Miller  vs.  The  Mtdual Benefit  Life 
Insurance  Co.,  3i  Iowa,  216. 

10.  Entoppel — False  Staterneni. — An  untrue  or  fraudulent  state- 
ment on  the  part  of  the  applicant,  of  a  fact  material  to  the  risk,  will 
not  prevent  a  recovery  against  the  company  if  it  or  its*  agent,  author- 
ized as  above  stated,  was  informed  of  and  knew  the  truth  in  regard 
to  such  fact  when  it  received  the  application  and  premium  and  issued 
the  policy:     Id. 

11.  Matters  of  Warranty  and  Representation. — Matters  of  war- 
ranty constitute  a  part  of  the  contract,  and  it  is  necessary  that  they 
should  be  exactly  and  literally  complied  with;  but  matters  of  repre- 
sentation are  but  collateral  to  the  contract;  and  it  is  sufficient  if  they 
are  substantially  complied  with.  The  distinction  between  warranties 
and  representations  pomted  out  by  Day,  Ch.  J.:     Id. 

12.  Warranties  will  not  be  created  nor  extended  by  construction. 
They  must  arise  from  the  fair  interpretation  and  clear  intendment  of 
the  language  used :     Id. 

13.  Nature  of  Application. — The  application  is,  in  itjjelf,  merely 
collateral  to  the  contract  of  insurance,  anil  its  statements  are  to  be 
classified  and  construed  as  representations,  unless,  by  force  of  a  refer- 
ence in  the  policy,  they  are  converted  into  warranties,  and  the  pur- 
pose is  clearly  manifest,  from  the  papers  thus  connected,  that  the 
whole  shall  form  one  entire  contract:     Id. 

14.  In  order  to  constitute  words  of  reference,  contained  in  an  ap- 
plication, into  a  warranty,  they  must  be  such  as,  in  legal  elFwt,  make 
it  a  part  of  the  policy:     Id. 

15.  Rule  Applied. — In  the  present  case,  which  was  an  action  on  a 
jK)licy  based  on  an  application  for  insurance  on  the  life  of  another, 
there  were  five  separate  papers  connected  with  the  application,  viz.: 
one  headed  "particulars  required  from  pe»'sons  proposing  to  effect  in- 
surance on  lives  in  this  company;"  another,  "questions  to  be  answer- 
ed by  the  physician  of  the  party  applying  for  insurance;"  another, 
"questions  to  be  answered  by  the  friend  of  the  party  applying  for  in- 
surance;" another,  "questions  to  be  answered  by  the  agent,  if  the  aji- 
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plicant  is  not  previously  known  to  him;''  and,  lastly,  one  headed, 
"declaration  to  be  made  and  signed  by  the  person  proposing  to  make 
insurance  on  the  life  of  another."  The  policy  contained  the  follow- 
ing reference:  "It  is  understocxi  and  agreed  by  the  assured  to  be  the 
true  intent  and  meaning  heieof,  that,  if  the  declaration  made  by  or 
for  the  assured,  and  upon  the  faith  of  which  this  agreement  is  made, 
shall  be  found  in  any  respect  untrue,  then,  and  in  such  case,  this 
policy  shall  be  null  and  void:"  TMd,  thit  the  statements  contained 
in  the  declaration  could  alone  be  regarded  as  warranties,  and  that  the 
statements  of  the  person  on  whose  life  the  insurance  was  effected 
were  to  be  regarded  as  mere  representations:     Id, 

16.  Materiality  of  Representations — Province  of  Jury, — While  it  is 
within  the  proper  province  of  the  jury  to  determine  whether  the 
statements  made  in  an  application  for  insurance  are  substantially,  or, 
in  every  material  respect  true,  it  is  not  their  province  to  determine 
the  materiality  of  alleged  misstatements  contained  in  such  applica- 
tion :     Id, 

17.  Evidence — Medical  Testimony  as  to  Cause  of  Death, — The 
opinion  of  a  physician  is  competent  evidence  as  to  the  cause  of  death 
of  a  person  whose  life  is  insured;  but  the  weight  of  such  opinion  is 
a  question  for  the  jury:     LL 

18.  Fraud — Statcraents  to  be  Considered,  In  determining  the  ques- 
tion of  fraud  regarding  representations  in  respect  to  the  liealth  and 
habits  of  the  {xjrson  on  whose  life  insurance  was  sought  to  be  effect- 
ed, not  only  the  answers  or  statements  of  such  person,  but  those  of 
his  pliysician  and  of  his  friend,  should  be  considered  by  the  jury:  Id. 

See  Fkaud,  1,  2. 

Intention. — See  Fixtures,  2. 

Interpleader. 

Verdict  and  Judgment — Lien — Bond, 

1.  A  verdict  and  judgment  in  an  issue  under  a  sheriff's  inter- 
pleader is  a  judicial  proceeding,  which  is  final  and  conclusive  on  the 
parties  and  their  privies  a«  to  the  questions  tried  and  decided. 

2.  Privity  in  such  cases  denotes  mutual  or  successive  relationship 
to  the  same  rights  of  property. 

3.  Funk  levied  on^oods  on  an  execution  against  Austin;  Corry 
claimed  the  ownership,  and  they  were  delivered  to  him  under  a 
sheritf^s  interpleader  upon  his  giving  bond,  &c.  They  were  levied 
on  and  sold  to  Bain  on  an  execution  against  Corry.     The  issue  be- 
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tween^Fiink  and  Corry  was  decided  against  Corry;  the  sheriff,  under 
Funk's  execution,  took  the  same  goods  from  Bain,  and  the  court  dis- 
charged a  rule  for  an  interpleader  issue  on  Bain's  claim  of  owner- 
ship. Bain  sued  the  sheriff*  in  trespass:  HM,  that  he  was  conclu- 
ded by  the  verdict  against  Corry. 

4.  Austin  not  being  a  party  to  the  issue,  neither  he  nor  his  credi- 
tors or  assignees  were  bound  by  it. 

5.  The  interpleader  bond  being  for  the  forthcoming  of  the  goods 
to  answer  the  execution,  &c.,  should  the  issue  be  decided  against  the 
claimant,  they  are  to  be  sold  under  that  execution  or  a  venditioui 
following  it. 

6.  The  production  of  the  same  goods,  although  depreciated,  if 
without  the  fault  of  the  claimant,  would  discharge  him. 

7.  If  by  the  act  of  the  law  the  performance  of  the  condition  h«is 
become  impossible,  the  bond  is  saved. 

S.  An  execution  creditor  can  not  lose  his  lien  or  priority  unless  by 
his  fault,  without  having  a  remedy  against  the  sheriff*  and  on  bis  offi- 
cial bond. 

9.  AJi.fa,  having  a  lien  on  goods  being  stayed  by  a  judicial  or- 
der, does  not  lose  its  priority  to  subsequent  executions,  though  there 
was  no  stipulation  in  the  order  of  stay  that  it  should  not  lose  it^ 
lien. 

10.  It  is  proper  practice  to  make  stipulation  for  the  continuance  of 
the  lien :     Bain  vs.  Lyh,  18  Smith's  {GS  Penn.)  Reports. 

Judgment. — See  Appeal,  1,  4;    Evidence,  4;    Insolvent,  1, 3, 
4,  5;  Interpleader,  1;   Jurisdiction,  2,  3. 

Juror. 

1.  Juror — Competency  of, — Where  a  juror  in  a  criminal  proceed- 
ing, upon  examination  as  to  his  qualification  to  try  the  case,  states 
that  he  has  formed  a  fixed  decided  opinion  in  regard  to  the  guilt  or 
innocence  of  the  defendant,  a  subsequent  statement  by  him  on  cross- 
examination,  that  his  opinion  is  not  an  unqualified  one,  and  that  he 
could  try  the  case  and  render  a  verdict  according  to  the  evidence, 
notwithstanding  any  .previously  formed  opinion,  will  not  remove  bis 
disability  as  a  juror:'    People  v&   ^Vtil^  40  Cal.,  268. 

2.  Jdein — Challenge  of, — Where  a  challenge  for  cause  was  errone- 
ously disallowed  by  the  court,  and  the  juror  then  peremptorily  chal- 
lenged, if  the  defendant  exhausted  the  number  of  peremptory  chal- 
lenges to  which  he  was  entitled  belore  the  jury  was  completed,  the 


Digest  of  State  Reports,  731 

practical  result  of  the  erroneous  disallowance  of  defendant's  challenge 
for  cause,  was  to  contract  the  number  of  peremptory  challenges  to 
which  he  was  entitled,  and  may  have  been  seriously  prejudicial  to  the 

defendant :     Id. 

3.  Juror — Misconduct  of, — The  mere  disclosure  by  a  juror  of  a 
verdict  already  agreed  upon,  sealed  up  and  delivered  to  the  clerk  by 
the  jury,  is  reprehensible,  but  in  the  absence  of  any  damage  caused 
thereby  to  either  party  to  the  action,  or  of  any  fraudulent  conduct  on 
the  part  of  the  juror,  it  is  not  of  itself,  sufficient  to  invalidate  the  ver- 
dict:    Ingasoll  vs.  Truebody,  Id,,  603. 

Jurisdiction. 

1.  Fraud  in  Obtaining. — If  a  person  residing  in  one  jurisdiction, 
be  induced  under  false  pretences  or  representations,  to  come  into 
another,  for  the  purpose  of  there  getting  service  upon  him,  the  juris- 
diction thus  acquired  will  be  held  to  have  been  fraudulently  obtain- 
ed :     Dunlap  &  Co,  vs.  Cody,  3 1  Iowa,  260. 

2.  Defense — Judgment. — Such  fraud  in  obtaining  jurisdiction  of  the 
person  of  defendant  will  vitiate  the  judgment:     Jd. 

3.  In  a  case  of  this  kind  it  is  not  incumbent  on  the  defendant  to 
apj)ear  before  the  jurisdiction  where  the  action  was  commenced  and 
set  up  the  facts  showing  the  fraud;  but  he  may,  having  failed  to  ap- 
pear in  the  original  action,  plead  them  in  a  subsequent  action  on  the 
judgment,  commenced  in  the  jurisdiction  where  he  resides:     /(/. 

Landlord  and  Tenant. 

Pnnciple  of  Tenants  Right  to  Remove  Fixtures. — The  law  indulges 
a  tenant  with  the  right  of  removing  fixtures  duriug  his  term,  not  out 
of  any  regard  to  his  intention,  but  by  way  of  exception  to  a  rule 
which  would  otherwise  work  hardship  or  retard  improvement: 
Treadway  vs.  Sharon j  7  Nevada,  37. 

Lease. — See  Administration;   Contract,  1. 

Legal,  Title. — See  Deed  as  a  Mortgage,  3;   Mortgage,  1,  6. 

Legislative  Intent.— See  Construction,  1,  5,  6. 

Liability. — See  Agent,  2;  Agency,  1;  Assault,  2;  Bills  and 
Notes,  2;    Executor  and  Administrator,  2. 

Lien. — See  Interpleader,  9,  10;    Mortgage,  11,  13;   United 

States,  1,  2,  4,  5. 

Liquidated  Damages. — See  Damages,  3. 
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Married   Woman. 

1.  3Iarried  Woman — Contract  by,  prior  to  Marriage— Specific 
Performance. — When  a  married  woman  has,  prior  to  her  marriage, 
entered  into  a  contract  which  is  binding  upon  her,  a  specific  perform- 
ance may  be  decreed,  notwithstanding  her  subsequent  marriage: 
Love  vs.  Walkins,  40  Cal.,  547. 

2.  /fl'-?n — Separate  Pi  operty — Executory  Contract, — An  executory 
contract  for  the  sale  of  the  wife's  separate  property,  executed  by  the 
husband  and  wife  in  the  mode  prescribed  by  the  statute  defining  the 
rights  of  husband  and  wife,  is  valid  and  binding  on  the  wife,  and 
may  be  enfoijced  by  a  decree  of  specific  performance :     Id. 

Master's  Report. — See  Chancery. 

MisDEscRiiTiON. — See  Insurance,  5. 

Misnomer. — See  Corporation,  18. 

Misrepresentation. — See  Contract,  12;  Insurance,  7. 

Misstatement. — See  Insurance,  2. 

Mortgage. 

1.  Dower. — The  doctrine  is  well  settled  that  a  widow,  who,  during 
coverture,  joined  her  husband  in  a  mortgage  of  realty,  whereof  he 
had  inheritable  seizin,  is  dowable  in  equity  of  the  surplus  moneys 
arising  from  a  judicial  sale  under  a  decree  of  foreclosure  against  her 
thereon,  wliich  may  remain  after  satisfying  the  mortgage  debt  and 
the  proper  costs  of  foreclosure;  but  she  is  dowable  of  the  surplus 
only,  and  not  of  the  entire  proceeds,  to  be  satisfied  out  of  the  sur- 
plus; her  right  being  extinguished  by  the  sale  to  the  extent  that  the 
proceeds  are  appropriated  to  the  satisfaction  of  the  mortgage. 

2.  Contribution. — Wljere  a  husband,  with  whom  his  wife  joined  in 
a  mortgage  of  realty,  in  which  she  had  an  inchoate  right  of  dower, 
disposes  of  his  equity  of  redemption  therein  by  deed  in  which  she 
does  not  join,  and  (lies  after  a  judicial  sale  of  the  mortgage  premises 
under  a  decree  of  foreclosure  against  them,  she  is  dowable  of  the  sur- 
plus moneys  resulting  therefrom  after  satisfying  the  mortgage  debt 
and  costs  to  the  extent  that  her  right  can  be  equitably  discharged 
from  the  portion  of  such  surphis,  which  shall  not  previous  to  its  as- 
sertion have  passed  by  final  decree  from  the  Chancellor's  control; 
but  if  the  equity  of  redemption  be  held  by  several,  to  some  of  whom 
shall  have  been  distributed  their  respective  portions  of  the  surplus 
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on  filial  decree,  without  objection  interposed,  or  assertion  of  right  by 
her,  they  will  not  be  required  to  refund,  nor  will  contribution  be  en- 
forced against  the  interests  of  others  which  shall  not  have  been  so 
distributed:  The  State  Bank  of  Ohio  vs.  Otho  Hinton  and  xoife^  et  aLy 
21  Ohio. 

3.  Mortgage. — Legal  Title. — It  is  defiuitely  settled  in  this  State, 
that  a  mortgage  does  not  convey  the  title  to  the  mortgaged  premises? 
but  only  creates  a  lien  thereon  for  the  security  of  the  mortgage  debt : 
Curpentier  vs.  BrerJiam,  40  Cal.,  221. 

4.  Idem, — Senior  and  Junior  Mortgages. — Effect  of  Foreclosure, — 
Although  the  foreclosure  of  a  first  mortgage,  to  which  the  junior 
mortgagee  was  not  a  party,  does  not  affect  the  rights  of  the  latter, 
yet  such  a  foreclosure  is  valid  between  the  holder  of  the  first  mort- 
gage and  the  mortgagor;  and  the  purchaser  at  the  foreclosure  sale  ac- 
quires the  legal  estate  of  the  mortgagor,  subject  only  to  the  lien  of 
the  junior  mortgagee :  Id. 

5.  Idem, — Foreclosure. — Pirtles. — Subsequent  incumbrancers  are 
not  necessary,  though  proper,  parties  to  an  action  to  foreclose  a  mort- 
gage: Id. 

6.  Idem. — Equity. — Legal  Tith  and  Mortgngeesf  Interest. — Equity 
will  keep  the  legal  title  and  the  mortgagee's  interest,  although  held 
by  the  same  person,  separate,  whenever  necessary  for  the  full  protec- 
tion of  such  person's  just  rights :  Id. 

7.  Idem. — First  Mortgagee. — A  first  mortgagee  who  obtains  a  valid 
decree  of  foreclosure,  and  becomes  the  purchaser  at  the  foreclosure 
sale,  acquires  the  legal  title  freed  of  the  first  mortgage  as  against  the 
mortgagor  and  all  persons  brought  into  court,  while  as  against  a  ju- 
nior mortgagee,  who  was  not  a  party  to  the  foreclosure  suit,  he  holds 
the  legal  title  subject  to  both  mortgages,  and  this,  although  he  still 
retains  his  rights  as  first  mortgagee:  /(/. 

8.  Idem. — Subsequent  Mortgagee. — A  subsequent  mortgagee  has  no 
estate  in  the  land  itself  nor  any  lien  upon  the  land,  except  subject  to 
the  prior  lien;  that  is,  he  has  a  right  to  be  paid  out  of  the  excess; 
which  is,  in  effect,  a  right  to  redeem,  and  incidentally — if  made  a 
party  to  a  foreclosure  suit — a  right  to  defend  by  pleading  the  Statute 
of  Limitations,  or  the  invalidity  in  whole  or  in  part,  of  the  plaintiff's 
claim,  or  that  it  is  paid:  Id. 

9.  Ifkm. — Whenever  a  subsequent  mortgagee  files  a  bill  to  redeem 
the  former  mortgage,  or  to  redeem  the  former  and  to  foreclose  his 
own,  he  may  allege  and  show  that  the  claim  of  the  prior  mortgagee 
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has  been  exaggerated,  or  any  other  kindred  fact  which  will  increase 
the  fund :  Id. 

10.  Idein. — No  decree  in  a  proceeding  to  which  he  was  not  made  a 
party,  can  deprive  a  mortgagee  of  the  right  to  relief,  by  showing  that 
an  apparent  prior  incumbrance  is  fraudulent  or  not  supported  by  any 
consideration :   Id, 

11.  Idem, — A  junior  mortgagee  possesses  the  right  to  extinguish 
the  senior  incumbrance;  and,  by  whatever  mode  he  may  elect  to  ex- 
ercise this  right,  it  operates  as  a  satisfaction  of  the  claim  of  the  prior 
mortgagee,  and  a  release  from  his  lien :  Id, 

12.  A  deed  was  made  to  a  wife  for  property  purchased  by  her 
whilst  her  husband  was  in  the  army;  part  of  the  purchase  money  was 
paid  by  money  borrowed  from  Bower,  for  which  a  judgment  was  re- 
covered against  the  husband.  The  land  was  sold  under  a  subsequent 
mortgage  given  by  husband  and  wife.  In  distributing  the  balance 
of  the  proceeds,  there  being  no  clear  evidence  that  the  property  had 
been  purchased  with  the  separate  funds  of  the  wife,  it  was  to  be 
treated  as  the  husband's  property.  Per  Woodward,  P.  J.,  adopted 
by  Supreme  Court. 

13.  The  husband  and  wife  subsequently  executed  a  mortgage 
which  could  not  claim  the  exemption,  and  the  property  was  sold  un- 
der it.  Held,  that  this  did  not  waive  the  exemption  as  to  prior  liens: 
Id, 

14.  A  waiver  in  favor  of  a  junior  lien,  leaves  the  property  to  be 
apportioned  as  if  no  exemption  existed :  Id, 

15.  As  against  a  mortgagee,  the  rights  of  the  debtor  are  gone;  hut 
the  execution  of  a  mortgage  does  not  amount  to  a  waiver  of  exemp- 
tion as  against  general  judgment  creditors:  Botoer^s  Appeal,  18 
Smith's  {6S  Penn.)  Reports. 

See  Construction  of  Contract,  3;  Corporation,  24;  Rail- 
road, 2;  Will,  2,  ?,, 

Municipal  Corporation. 

Street  Improvements, — Sewerage, 

1.  As  a  general  rule,  a  municipal  corporation  is  not  liable  for  inju- 
ries to  buildings  on  lots  abutting  upon  streets  and  alleys,  resulting 
from  the  improvement  on  such  streets  or  alleys,  or  from  their  appro- 
priation to  a  public  use,  provided  its  officers  and  agents  in  making 
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such  improvement  or  appropriation,  act  within  the  scope  of  their  au- 
•.aoritjy  and  without  negligence  or  malice. 

2.  If,  however,  it  be  shown  that  the  municipal  authorities,  before 
the  construction  of  such  buildings,  had  so  improved  or  appropriated 
the  street  or  alley  to  public  uses,  as  to  indicate  fairly  and  reasonably 
that  no  future  change  or  other  use  would  be  required  by  the  city  or 
village,  and  the  abutting  proprietor,  relying  upon  such  corporate  acts 
as  a  final  decision  as  to  the  wants  of  the  public;  improve  his  lot  in  a 
manner  suitable  to  the  established  use,  and  afterwards  his  improve- 
ments are  injured  by  a  change,  or  by  the  appropriation  of  the  street 
or  alley  to  other  uses,  the  corporation  will  be  liable  for  damages  re- 
sulting therefrom. 

3.  But  if  the  nature  and  extent  of  the  improvements  and  uses  of 
the  street  or  alley  have  not  been  so  indicated  or  defirted  by  the  city 
or  village,  abutting  proprietors  must,  at  their  own  peril,  improve 
their  lots  with  reference  to  such  future  uses  or  changes  in  the  streets 
as  mny  be  made  and  adopted  by  the  city  or  village  while  acting  with- 
in the  scope  of  its  municipal  authority. 

4.  Under  the  laws  of  this  State,  sewerage  is  one  of  the  legitimate 
uses  to  which  the  public  streets  and  alleys  of  the  city  of  Cincinnati 
may  be  appropriated  by  its  municipal  authorities.  Judgment  re- 
versed, and  cause  remanded :  The  City  of  Cincinnati  vs.  Groves  J. 
Penny y  21  Ohio  State  Reports. 

Mutual  Misunderstanding. — See  Contract,  9. 

Navigable  Stream. — See  Boundary,  1.  3. 

Negligence. —See  Damages,  2;   Evidence,  12,  13,  14;   Execu- 
tor AND  Administrator,  2;  Injury  to  Person,  1,  2,  6. 

Negotiable  Instruments. 

1.  Negotiable  Instruments, — Bona  fide  liohler  wiUiout  Notice, — As  a 
general  rule,  a  bona  fide  holder  of  a  negotiable  instrument  for  a  val- 
uable consideration,  without  any  notice  of  facts  which  tend  to  im- 
peach its  validity,  as  between  the  antecedent  parties  thereto,  if  he 
takes  it  by  transfer  before  the  same  is  overdue  or  presumptively  dis- 
honored, holds  the  title  unaffected  by  these  facts,  and  may  recover 
thereon,  although  as  between  such  antecedent  parties,  the  legal  valid- 
ity of  the  instrument,  or  the  title  thereto,  may  be  successfully  im- 
peached: Himmelman  vs.  Hotalingy  40  Cal.,  111. 

2.  Idem, — Presumptive  Dishonor', — A  promissory  note  payable  on 
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demand^  a  bank  check  or  certificate  of  deposit,  are  not  presumptively 
dishonored  until  the  lapse  of  a  reasonable  time  after  pajment  thereof 
may  be  legally  demanded :  Id. 

3.  Idem. — RciaonMe  tirws, — What  shall  be  deemed  a  reasonable 
time,  is  a  question  of  law  for  the  court:  Id, 

4.  Idem. — Where  the  drawer  and  drawee  of  a  bank  chec*k  reside  in 
the  same  city  or  town,  a  demand  made  during  the  business  hours  of 
the  day  succeeding  that  on  which  payment  might  have  been  first  le- 
gally demanded^  has  uniformly  been  considered  within  such  reasona- 
ble time:  Id, 

5.  Idcra. — Vis/ionor, — Although  a  check  may  be  actually  dishon- 
ored by  a  refusal  to  pay  on  a  j^roper  demand  being  made  before  pre- 
sumptive dishonor,  yet,  to  charge  the  check  with  the  infirmity  of  dis- 
honor in  the  hands  of  a  third  party,  to  whom  it  had  been  transferred 
for  a  valuable  consideration  before  the  expiration  of  the  reasonable 
time  which  must  elapse  before  presumptive  dishonor,  notice  of  the 
previous  actual  dishonor  must  be  brought  home  to  him,  or  he  holds 
it  free  from  the  taint  of  dishonor:  Id. 

New  Trial. — See  Appeal,  1,  5. 

Non-performance. — See  Will,  7. 

KoN-suiT. — See  Injury  to  Person,  6. 

Notice. — See  Bills  and  Notes,  2,  Corporation,  9;  Insurance, 

9;  Negotiable  Instruments,  1,  5, 

Nuisance. 

1.  Nuisance,  Public  or  Private. — Damages. — The  plaintiff,  in  an  ac- 
tion for  nuisance,  can  not  recover  damages  for  injuries  which  affect 
the  public  generally;  but  if  he  has  suffered  damages  peculiar  to  him- 
self, it  becomes,  to  that  extent,  a  private  nuisance  for  which  he  may 
recover:   Grigsby  vs.  Ckar  Lake  Wat^  Co.,  40  Cal.,  396. 

2.  Nuisance. —  Continuance  oj\  NAire. — A  party  who  continues  a 
nuisance,  but  is  not  the  original  creator  of  it,  is  entitled  to  notice  that 
it  is  a  nuisance,  and  a  request  must  be  made  that  it  may  be  abati'<i, 
before  an  action  will  lie  for  that  purpose,  unless  it  appear  that  he  had 
knowledge  of  its  hurtful  character;  where  the  extent  of  the  niiisana* 
is  increased  by  such  party,  the  rule  is  otherwise:  Id. 

3.  Idem. — Evidence. — Evidence  tending  to  show  that  the  nuisance 
was  produced  by  natural  cause,  is  admissible:  Id. 

Onus  Probandi. — See  Evidence,  17, 
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Order. 

1.  Order  of  Judge  not  Filed  Within  his  Term  of  Office, — Where  a 
district  judge  on  the  last  day  of  his  term  of  office  made  an  order 
overruling  a  demurrer,  which,  however,  was  not  filed  until  a  week 
afterwards:  Held,  no  valid  order,  and  that  the  action  of  his  successor 
in  setting  it  aside,  and  hearing  the  issue  anew,  was  proper:  Schultz 
vs.  Winter y  7  Nevada,  130. 

2.  Orders  Made  in  Vacation  not  Valid  till  Entered, — An  order  of  a 
judge  upon  an  issue  of  law,  if  it  be  a  final  judgment,  may  be  entered 
in  term  or  vacation;  but  such  an  order  in  vacation  can  have  no  vital- 
ity until  it  be  at  least  delivered  to  the  clerk  for  filing.     /(/. 

Parol. — See  Contract  for  Sale  op  Lands,  1,  2. 

Parol  Trust. 

1.  The  identical  matter  of  an  exception  should  be  in  the  assign- 
ment of  error;  it  is  not  enough  that  it  appear  in  the  bill  of  excep- 
tions. 

2.  Judgments  were  recovered  against  J.  which  were  assigned  to 
A.,  and  under  them  J.'s  land  was  sold  to  A.;  J.  retained  possession 
and  made  improvements.  Judgments  were  recovered  against  A.,  and 
the  land  was  sold  to  T.  In  ejectment  by  T.  against  J.,  it  might 
be  proved  in  defense,  that  the  judgments  against  him  had  been  pur- 
chased by  A.  with  J.'s  money  to  protect  J.'s  land  for  him;  that  A.  so 
admitted  after  the  sherifiPs  sale;  and  that  he  had  conveyed  to  J.  by 
deed  not  recorded,  with  other  facts  tending  to  show  J.'s  ownership  of 
the  land  and  T.'s  knowledge,  before  his  judgment  against  A. 

3.  These  facts  did  not  constitute  a  parol  sale  of  the  land  by  A,  to 
J.,  but  a  trust  by  parol,  the  title  in  the  trustee  and  the  cestui  que  trust 
in  possession. 

4.  T.  having  been  informed  of  this,  took  no  better  title  by  the  sher- 
iff's sale  under  his  judgment  against  A.  than  A.  had. 

5.  The  limitation  under  which  a  parol  trust  can  be  enforced,  does 
not  apply  when  the  cestui  que  trust  is  in  possession:  Smith  vs.  Tome^ 
(68  Penn.,)  Smith's  Reports,  18. 

Parties. — See  Mortgage,  5. 

Penalty. — See  Damages,  3. 

Pleading. — See  Injury  to  Person,  3;  Insolvent,  2,  3,  4. 

Points  of  Law. — See  Appeal,  3. 
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Policy  of  Insurance. — See  Insurance;  Constructiok,  7, 8. 

Contract,  12. 

Possession.— See  Executory  Contract,  1,  2;  Corporation,  22- 
Powers.— See  Agent,  1;  Agency,  1,  2;  Corporation,  2, 10, 24. 
Practice. — See  Corporation,  21;  Insolvent,  5. 
Proof. — See  Evidence,  10. 
Province  of  Jury. — See  Insurance,  16, 
Public  Policy. — See  Contract,  8. 

Railroad. 

Bondholder — Mortgage —  Trustee, 

1.  In  distributing  the  proceeds  of  a  sale  of  a  railroad,  <Sjc.,  the 
master  is  limited  to  distributing  the  fund  to  the  parties  entitled  under 
the  decree;  he  can  not  go  behind  the  decree  to  inquire  whether  the 
parties  claiming  are  entitled  to  a  position  different  from  that  which 
the  decree  assigns  them. 

2.  There  were  a  first  and  second  mortgage  on  a  railroad.  The 
trustee  under  the  first  filed  a  bill  to  foreclose  and  make  the  trustee 
under  the  second,  a  party.  A  decree  having  been  made  postponing 
the  second,  a  bondholder  under  it  alleging  error  should  ask  for  a 
review  or  a  re-hearing. 

3.  Bondholders  under  such  mortgages  are  not  parties;  the  trac 
party  is  the  trustee,  and  he  is  to  be  summoned  to  defend  the  interest 
of  those  claiming  under  the  mortgage. 

4.  The  bondholders  are  privies,  and  may  defend  pro  tntereisetuOf 
but  their  rights  are  affected  by  a  decree  against  the  trustee. 

6.  The  bondholder  is  not  as  a  creditor,  claiming  a  right  to  attack 
the  decree  of  an  opposing  creditor  for  collusion  or  fraud  between  the 
plaintiff  and  defendant,  but  is  affected  by  the  decree  against  his  own 
trustee. 

6.  In  the  distribution  it  was  competent  for  one  to  claim  that  he 
owned  bonds  entitled  to  a  dividend,  which  were  presented  and  claimed 
by  another. 

7.  Sender's  Appeal,  7  P.  F.  Smith,  498,  recognized:  McElralh  et 
aL  vs.  Bailroad  Co.,  Chapman's  Appeal,  18  Smith's  (68  Penn.)  Re- 
ports. 

Ratification. — See  Contbact,  10, 11. 
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Receipt. — See  A^xx^rd  and  Satisfaction. 

Bedemption. — See  Corporation,  8;  Deed  as  a  Mortgage,  4. 

Restraint  of  Trade. — See  Contract,  3. 

Reversal. — See  Appeal,  2. 

Review. — See  Certiorari,  3. 

Riparian  Right. — See  Water  Rights. 

Sale  and  Delivery.  ^ 

1.  When  Title  dots  not  Pass, — Cloths  in  progress  of  manufacture 
were  purchased  by  the  plaintiff  of  a  manufacturing  corporation  and 
left  to  be  finished,  subject  to  a  right  to  take  them  away  at  his  pleas- 
ure: Heldy  that  no  title  to  to  these  cloths  passed  to  the  plaintiff  as 
against  creditors:     Hall  vs.  GayloTy  37  Conn.,  650. 

2.  When  Original  Sale  teas  Considered  Completed, — Several  weeks 
after  the  sale  the  cloths  in  question  were,  by  order  of  the  plaintiff, 
placed  on  board  a  steamboat  to  be  conveyed  to  the  city  of  New  York. 
Before  the  steamboat  left,  the  president  of  the  company,  without  au- 
thority from  the  plaintiff,  ordered  them  to  be  carried  back  to  the 
mill,  and  they  were  so  returned,  and  immediately  after  were  attached 
by  creditors  of  the  corporation,  and  were  held  under  attachment, 
until,  soon  after,  the  corporation  went  into  insolvency:  Heldy  that 
the  original  sale  was  completed  and  made  valid  by  the  subsequent 
delivery  on  board  the  boat,  and  that  the  rights  of  the  plaintiff  could 
not  b<j  affected  by  the  acts  of  the  company  in  re-taking  the  goods.  Id. 

Separate  Property. — See  Married  Women,  2;  Mortgage,  12. 
Several  Obligation. — See  Contract,  2. 

Special  Franchise. — See  Corporation,  14;  Stockholders, 

8,  15,  17. 

Specific  Performance.— See  Contract,  1;    Married  Wo- 
men, 1,  2. 

Statutes. — See  Construction,  1,  2,  3,  4. 

Statute  of  Frauds. — See  Estoppel,  2. 

Statute  of    Limitations. — See    Constables;    Deed  as    a 

Mortgage,  1,  2;  Mortgage,  8. 

Streets.— See  Corporation,  23. 
vol.  I — NO.  rv — 10. 
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Subscribing  Witness. — See  Evidence,  8,  9. 

Sufficiency.— See  Bills  and  Notes,  1. 

Sureties. — See  Agency,  1. 

Tax  Deed. — ^See  Evidence,  10. 

Tender. 

1.  Plea  of  Tender  of  Smaller  Sum  not  an  Admission, — Where,  in 
an  action  by  attorneys  against  a  county,  to  recover  $5,000  for  services 
performed  for  it  under  an  unauthorized  contract  made  by  the  district 
attorney,  defendant  denied  any  employment,  and  also  pleaded  that 
the  services  were  worth  only  ?400,  which  it  tendered  and  brought 
into  court:  Hdd^  that,  though  under  the  old  common  law  practice, 
such  plea  of  tender  might  have  carried  with  it  an  implied  admipsion 
of  the  employment,  it  was  not  so  under  the  practice  act,  which  allows 
a  defendant  to  plead  as  many  defenses  as  he  may  have,  and  provides 
that  all  the  allegations  of  a  pleading  shall  be  liberally  construed 
with  a  view  to  substantial  justice:  Clarke  vs.  Lion  Countyj  7  Neva- 
da, 75. 

2.  Tender  of  Smaller  Sum  not  an  Admission  of  lndebted7iess.—k 
tender  of  a  smaller  sum  than  that  claimed  is  not  a  necessary  admis- 
sion that  any  sum  is  legally  due.     Id. 

See  Vendor  and  Vendee,  1,  2. 

Testimony. — See  Criminal  Law,  3;  Evidence,  9,  IL 

Transfer.— See  Bills  and  Notes,  5,  6;  Corporation,  20. 

Trust.— See  Corporation,  5,  6,  7. 

Trust  for  Charitable  or  Religious  Purposes. 

1.  Sale  of  Property  held  in  Trust  for  Charitable  or  Reh'giovs  Pur* 
poses. — A  court  of  Equity  has  jurisdiction  to  decree  a  sale  of  proper- 
ty held  in  trust  for  charitable  or  religious  purposes  when,  in  its  opin- 
ion, the  objects  of  the  trust  would  be  more  effectually  carried  out  by 
such  sale:  Alnnany  vs.  Wcnsivger,  40  Cal.,  288. 

2.  Idem, — Bond  of  Trustee. — A  decree  of  sale  of  property  held  in 
trust  for  religious  or  charitable  purposes,  should  require  from  the 
trustee  a  bond,  with  sufficient  security  to  be  approved  by  the  court, 
for  the  proper  application  of  the  proceeds  of  the  sale  to  the  purposes 
of  the  trust,  according  to  the  directions  of  the  decree,  and  reserving 
the  authority  of  the  court  upon  proper  showing  to  require  additional 
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security,  or  to  appoint  another  trustee  if  circumstances  make  it  neces- 
sary: Id, 

3.  Idem. — Costa  of  Litigation. — The  costs  of  litigation,  including 
reasonable  fees  to  counsel,  in  a  proceeding  for  the  sale  of  property 
held  in  trust  for  religious  or  charitable  purposes,  are  a  proper  charge 
on  the  trust  fund,  and  should  be  allowed  by  the  coui-t:  Id. 

United  States. 

1.  Lien. — The  United  States  has  a  lien  upon  the  distillery,  fix- 
tures, etc.,  for  taxes  on  distilled  spirits  when  such  property  is  sold  on 
execution  against  the  distiller. 

2.  Idem. — The  property  is  not  sold  subject  to  the  lien,  but  the 
United  States  taxes  are  to  be  first  paid  from  the  proceeds. 

3.  Idem. — The  sale  being  under  process  from  a  State  court,  that 
court  will  distribute  the  proceeds  and  recognize  the  priority  of  the 
United  States  claim. 

4.  Msm. — The  lien  of  the  United  States  is  superior  to  the  claim  of 
the  landlord  on  the  proceeds  for  rent. 

5.  Idem. — The  laws  of  the  United  States  are  supreme  on  all  sub- 
jects to  which  the  legislative  power  of  Congress  extends:  Dungan's 
Appeal;  Blake's  Appeal;  18  Smith's  (68  Penn.)  Reports. 

Vendor  and  Vendee. 

1.  Where  a  contract  for  the  sale  of  real  estate  stipulates  that,  upon 
the  failure  of  the  vendee  to  pay  the  sums  stipulated  as  they  fall  due, 
or  the  taxes  thereafter  accruing,  the  contract  shall  be  forfeited,  and 
time  is  stipulated  to  be  of  the  essence  of  the  contract,  the  contract  will 
not  be  held  forfeited  by  the  failure  of  the  vendee  to  pay  the  tax  be- 
fore they  become  delinquent,  and  the  payment  of  the  same  by  the 
vendor,  if  the  vendee  soon  thereafter,  tender  to  him  the  amount  thus 
paid,  with  interest:  McClartey  vs.  Gokey  et  al.,  31  Iowa,  505, 

2.  Time  of  tender.  The  tender  by  the  vendee  of  a  payment  in  the 
evening  after  sundown,  of  the  day  on  which  it  falls  due,  is  8u£Bcient 
under  such  a  contract:  Id, 

Verbal  Authority. — See  Agent,  1. 

Warehouseman. — See  Bailment. 

Warranty. — See  Chattels,  1,  4;  Insurance,  4,  8,  11, 12. 

Water  Rights. 
1.  Right  of  Land  Ovmer  to  Natural  Flow  of  Water  through  it. — 
The  owner  of  land  over  which  a  stream  of  water  naturally  flows,  has 
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a  right  to  the  beuefits  which  the  stream  affords,  independently  of  any 
particular  use;  that  is,  he  has  an  absolute  and  complete  right  to  the 
flow  of  the  water  in  its  natural  channel,  and  the  right  to  make  such 
use  of  the  water,  when  he  chooses,  as  will  not  damage  others  located 
on  the  same  stream  and  entitled  to  equal  rights  with  himself:  Van- 
sickle  vs.  Haines,  7  Nevada,  249. 

2.  Eights  of  Riparian  Proprietors  on  Nim- Navigable  Streamn.— 
The  common  law  rule  as  to  running  water,  allows  all  riparian  pro- 
prietors to  use  it  in  any  manner  not  incompatible  with  the  rights  of 
others;  so  that  no  one  can  absolutely  divert  all  the  water  of  a  stream, 
but  must  use  it  in  such  a  manner  as  not  to  injure  those  below  him: 
Id. 

3.  Use  of  Water  percolating  info  ont^s  own  Soil,  not  Actionable.-- 
Where  plaintiffs  appropriated,  possessed  and  used  a  spring  of  ruoniag 
water  upon  land  which  they  occupied;  and  defendants  dug  a  well 
upon  adjoining  land  occupied  by  them ;  and  the  sprino;  dried  up  after 
the  digging  of  the  well,  but  there  was  no  visible  connection  between 
the  well  and  the  spring — the  flow  of  water  into  defendants'  land 
being  by  }>ercoIation :  H.ld,  that  plaintiffs  had  no  cause  of  action 
against  defendants  for  damages,  or  for  an  injunction:  Mosier  vs. 
CaUwelly  7  Nevada,  363. 

4.  Right  of  owner  of  Land  to  dig  for  Water  in  it, — A  person  may 
lawfully  dig  a  well  upon  his  own  land,  though  thereby  ho  destroy 
the  subterranean,  undefined  sources  of  his  neighbor's  spring:  Id. 

5.  Percolaiing  Water  a  part  of  the  Soil. — Water  percolating  through 
the  soil  is  not,  and  can  not  be,  distinguished  from  the  soil  itself;  and 
of  such  water,  the  proprietor  of  the  soil  has  the  free  and  absolute  uae, 
so  that  he  does  not  directly  invade  that  of  his  neighbor,  or,  conse- 
quently, injure  his  perceptible  and  clearly  defined  rights:  Id. 

Will. 

Mortgage— Cestui  qtie  trust. 

1.  Hance,  seised  of  real  estate  devised  it  to  Edmunds,  in  trust  to 
pay  the  rents,  etc.,  to  his  wife  for  life,  and  on  her  death  to  convey  it 
to  Garretson  (a  married  woman)  and  Laming,  in  fee.  On  the  death 
of  his  wife,  the  trust  ceased. 

2.  The  property  was  subject  to  a  mortgage.  Daring  the  life  of 
the  widow.  Laming  conveyed  his  interest  to  Westcott.  The  mortr 
gagee  sued  out  the  mortgage.  Westcott  purchased  the  mortgage;  the 
property  was  sold  under  it^  and  purchased  by  himself.     Held,  that 
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the  purchase  of  the  mortgage  and  land  was  for  the  benefit  of  Mrs. 
Garretson,  his  co-tenant,  as  well  as  of  himself. 

3.  The  will  authorized  Edmunds  to  mortgage  the  property  during 
the  wife's  life,  ''for  the  sole  purpose  of  paying  off  the  mortgage  now 
held  against  me."  Held,  it  was  the  duty  of  Westcott  to  notify  Ed- 
munds to  make  a  loan  under  the  will  to  take  up  the  mortgage;  no- 
tice to  the  cestui  que  trust  was  not  sufficient. 

4.  Mrs.  Garretson  being  a  married  woman,  was  not  in  a  condition 
to  be  forced  into  an  election. 

5.  The  property  was  sold  February,  1866;  the  widow  died  No- 
vember, 1867.  Mrs.  Garretson  tendered  her  share  of  the  purchase 
money,  and  demanded  a  conveyance  from  Westcott,  in  February, 
1868.     Heldf  that  this  was  not  unreasonable  delay. 

6.  After  the  death  of  the  widow,  a  bill  was  filed  in  the  name  of  the 
trustee  as  such,  against  Westcott  for  a  conveyance  of  the  moiety  and 
an  account.  jHf/d,  that  the  trustee  was  not  then  a  proper  party,  but 
the  bill  being  for  the  use  of  Mrs.  Garretson,  was  amendable  by 
striking  out  the  trustee's  name  in  the  Supreme  Court:  Edmund's 
Appeal,  Hance's  Estate,  18  Smith's  (68  Peun.)  Reports. 

Conditions  in, — Non  performance  of  Conli/lon. 

7.  A  clause  in  a  will  was  in  substantially  the  following  form:  "I 
give  and  bequeath  to  my  son,  Elisha  J.,  my  real  estate,  (describing 
it,)  during  his  natural  life;  and  after  his  decease,  to  descend  to  his 
heirs;  provided,  however,  that  the  said  Elisha  J.,  shall  provide  a 
home  for  his  sister.  Oriel,  till  her  marriage,  and  then  to  give  her  an 
outfit  equal  to  what  her  sisters  have  received  at  their  marriage;  pro-  ^ 
vided,  however,  that  if  the  said  Elisha  J.  does  not  accept  of  the  pro- 
visions of  this  will  within  eighteen  months  from  the  date  hereof,  then 
said  property  to  revert  to  his  sister,  Oriel."  Htld,  while,  by  the 
terms  of  the  will,  an  estate  was  devised  over  to  the  daughter  upon 

the  non-compliance  of  the  second  proviso  or  condition  by  the  son, 
that  the  first  condition  did  not  thus  operate  as  a  limitation  upon  the 
estate  devised  to  him  and  his  heirs,  and  therefore,  that  a  breach  or 
non-performance  of  such  condition  did  not  have  the  effect  of  divest- 
ing his  title  under  the  will,  but  merely  operated  as  a  trust  or  charge 
upon  the  estate  for  its  performance:  Woodward  vs.  Walling,  31 
Iowa,  533. 

Witness. — See  Evidence,  8,  9. 
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ACX^OUNT. 

Profert  need  not  be  made  of  an  account  coming  from  another  State 
or  county:  App  vs.  LiemaUy  55. 

Action. 

1.  Party. — A  suit  against  "the  captain  and  master  of  the  steam- 
boat M.  H."  without  naming  him,  is  fatally  defective,  and  a  judg- 
ment on  such  proceeding  in  the  same  form,  is  void:  C.  &  M.  of  J/., 
Hamilton  vs.  Paschal,  34. 

2.  A  suit  brought  in  the  name  of  A.,  for  the  use  of  B.,  on  a  note 
indorsed  by  A.  to  B.,  for  collection  by  B.,  was  amended  by  striking 
out  the  words  for  the  use  of  B.:  held  proper,  and  that  the  holder 
might  strike  out  the  indorsement  to  B.,  and  recover:  Southworth  vs. 
Thojtipwn,  10. 

3.  An  executrix,  being  sole  devisee  of  an  estate,  sues  in  her  char- 
acter of  executrix  for  rent  which  would  properly  belong  to  her  as  de- 
visee. No  objection  being  taken  until  after  verdict,  to  the  character 
in  which  the  plaintiflF  sued:  held  no  ground  for  a  new  trial:  Clayton 
vs.  McKinney,  107. 

4.  No  proof  being  made  whether  land  was  held  in  fee  or  for  years, 
after  verdict,  it  will  be  presumed  that  the  estate  was  such  as  will  sus- 
tain the  verdict :  Id. 

Administration. 

1.  An  appointment  of  an  administrator,  in  the  Chancery  Court; 
ought  to  be  upon  an  original  bill  filed  fpr  that  purpose.  But  if  it  be 
by  amended  and  supplemental  bill  in  a  cause  pending,  it  is  not  void. 
It  seems  it  is  irregular,  perhaps  erroneous:  Barry  vs.  Frazier,  12. 

2.  The  administrator  in  such  case,  by  appointment  and  qualifica- 
tion, becomes  a  party  to  the  proceeding  in  court:  Id. 

3.  It  is  too  late,  after  trial  and  verdict  on  an  issue  affecting  the 
merits  of  a  suit,  to  object  that  an  administrator  has  failed  to  produce 
or  make  profert  of  his  letteis:   Wahh  vs.  Walsh,  16. 

4.  An  administrator  from  another  State  can  sue  in  his  own  name 
in  this  State,  on  a  contract  made  with  him  as  administraton  Id 
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5.  If  necessary  to  maintain  a  suit,  an  official  description  will  be 
treated  as  a  dtscriptio  personoB :  Id. 

Administration. — Settlement. 

1.  County  Court. — An  ex  parte  statement  of  an  administrator  to 
the  County  Court,  is  not  a  proper  basis  for  the  action  of  the  court. 
The  action  must  be  taken  upon   report  of  the  County  Court  Clerk, 
made  in  accordance  with  the  requirements  of  Sections  2298,  2302,  of 
Code,  upon  notice  to  the  parties  interested :   Cothem,  ex  parte,  15().. 

2.  An  administrator  can  not  be  relieved  of  a  sum  of  money  lost  by 
failure  of  a  bank  in  which  it  was  deposited,  upon  an  ex  parte  petition 
and  exhibit  of  his  accounts :    Id. 

Agent. — Notice. 

i.  Notice  to  the  agent  of  a  bank  is  notice  to  the  bank:  Tagg  vs. 
Ten.  Nat.  Bank,  1 06. 

2.  A  charge  that  if  the  President  of  a  Bank  obtained  knowledge 
of  the  defect  of  a  paper  in  his  individual  capacity;  or  if  he,  acting  for 
himself  and  not  for  the  bank,  was  a  party  to  the  fraudulent  transac- 
tion out  of  which  the  paper  arose,  neither  his  knowledge  or  the  fraud 
would  bind  the  bank — is  erroneous:  Id. 

3.  If  the  maker  concurred  in  the  fraud,  and  the  bank  had  only 
constructive  notice,  the  maker  would  be  bound :  Id. 

Agency. 

1.  A  book-keeper  left  in  Memphis  by  a  firm  of  commission  mer- 
chants, with  directions  to  wind  up  their  business,  at  the  requst  ot  a 
former  customer  of  the  firm  collected  money,  and  gave  the  receipt  in 
the  name  of  the  firm,  for  which  he  did  not  account.  Ji-W,  that  the 
firm  was  not  liable  for  his  act:  Jorys  vs.  Harris,  122. 

2.  A  sheriff  or  clerk,  in  the  collection  of  money  on  judgment  or 
execution,  acts  as  the  oBicer  of  the  law,  not  as  the  agent  of  the  par- 
ties: Burford  VH.  Bulletin  Co.,  128. 

Amendment. — Statute  op  Limitations. 

1.  Where  a  suit  is  brought  by  a  widow  for  the  killing  of  her  hus- 
band, within  the  time  prescribed  by  the  Statute,  and  the  suit  is  after- 
wards changed  to  the  name  of  the  administrator,  the  time  of  the  shit- 
ute  is  to  be  computed  to  the  time  of  making  the  amendment:  Flatley 
\s.M.&  C.R.  R.  Cb.,  112. 

2.  On  an  amendment  substituting  parties  for  others  who  could  not 
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maintain  the  suit,  the  Statute  of  Limitations  runs  to  the  time  of  the 
amendment:  Id. 

3.  Cases  reviewed :  Nance  vs.  Thompson,  1  Sneed,  321;  Crofford 
vs.  Cothem,  2  Sneed,  492. 

Appeal. 

An  appeal  from  specifics  matters  in  a  decree,  opens  the  case  as  to 
such  matters  only  as  are  appealed  from :  Morrison  vs.  Garth,  13. 

Assignment. — Notice. 

1.  Notice  of  an  assignment  of  a  non-negotiable  chose  in  action,  is 
necessary  to  pass  title  as  against  a  garnishment:  ClodfeUer  vs.  CV, 
1  Sneed,  ^339.  Approved:  Lambeth  vs.  Clark,  35. 
.  2.  If  the  chose  be  due  from  a  corporation,  the  notice  to  an  officer 
not  connected  with  the  duty  of  making  payment,  or  subject  to  be 
served  with  process,  will  not  avail :  Id. 

Assumpsit. 

The  captain  of  a  steamboat  may,  upon  the  presumption  that  he  is 
owner,  arising  from  his  possession,  maintain  assumpsit  for  goods  de- 
livered by  mistake  to  the  consignee  of  other  goods,  and  sold  by  such 
consignee:  Hill  vs.  Talmadge,  3. 

Attachment. — Replevy. 

1.  A  party  desiring  to  replevy  property  attached  may,  at  his  op- 
tion, give  bond  either  for  the  debt  or  the  value  or  return  of  the  pro- 
perty: Barry  vs.  Frazier,  12. 

2.  A  bond  given  in  double  the  amount  of  the  debt,  which  was  less 
than  the  value  of  the  property,  with  condition  that  if  the  said  G.  shall 
pay  said  debt,  etc.,  or  the  value  of  the  property  so  attached,  etc.,  or 
so  much  as  the  court  shall  order,  and  in  other  respects  comply  with 
the  decree,  then  to  be  void,  is  a  bond  to  pay  the  debt:  Id. 

3.  Destruction  of  property  replevied  is  the  loss  of  the  surety:  Id. 

4.  In  a  contest  of  priority  by  bill  of  interpleader,  between  ao  asr 
signee  of  a  debt  and  an  attaching  creditor,  the  creditor  must  show  a 
valid  afiBdavit  to  support  his  attachment:  Lambeth  vs.  Clark,  35. 

5.  Lien,  how  waived. — An  award  of  execution  generally,  without 
any  order  for  disposition  of  the  property,  is  a  waiver  of  the  lien  of 
the  attachment:  Ilillman  vs.  Werner,  196, 

6.  An  equitable  estate  is  not  subject  to  the  levy  of  an  attachment 
at  law:  Id. 

7.  Case  cited:  Lane  vs.  Marshall,  1  Heis,,  34:  Id. 
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8.  In  a  court  of  equity,  an  equitable  title,  if  attached,  must  be  de- 
scribed as  such :  Id. 

9.  Damages  for  suing  out. — J,  L.  P.  &  Co.,  sold  cotton  to  C.  B.  & 
Co.,  and  drew  on  a  bank  for  payment,  which  the  latter  shipped  to  T. 
B.  &  Co.,  Boston.  The  bank  refused  to  pay  the  check  of  C.  B.  & 
Co.,  and  the  cotton  was  attached  by  them,  at  Louisville,  Ky. 

C.  B.  &  Co.,  had,  in  the  meantime,  drawn  on  T.  B.  &  Co.,  for 
two-thirds  of  the  value  of  the  cotton,  and  the  First  National  Bank  of 
M.  had  discounted  the  bills,  taking  the  bills  of  lading  as  security. 
T.  B.  &  Co.  refused  payment  on  account  of  the  attachment  suit.  The 
bank  then  intervened  in  the  suit,  and  was  held  to  have  priority.  On 
a  sale,  the  cotton  failed  to  bring  enough  to  pay  the  bank  debt,  a  de- 
cline having  taken  place,  and  the  bank  sued  J.  L.  P.  &  Co.  for  the 
deficit.  Heldy  not  to  be  entitled  to  a  recovery:  First  Nat,  Bank  of 
M.,  vs.  Pettit,  187. 

10.  Bond. — An  attachment  bond  given  in  the  alternative  to  pay 
the  debt  or  deliver  the  property,  the  value  of  the  property  being  the 
greater,  in  the  court  below  a  decree  was  rendered  for  the  debt.  On 
affirmance  in  the  Supreme  Court,  the  decree  with  interest,  was  greater 
than  the  value  of  the  property.  Held,  that  the  judgment  must  be  for 
the  decree:  Barry  vs.  Gibson,  110. 

11.  A  municipal  corporation  is  not  subject  to  garnishment  at  the 
suit  of  a  creditor  of  one  of  its  employees :  City  of  Memphis  v.  Luski, 
151. 

12.  Judgment  venditioni  exponas, — A  judgment  to  preserve  the  lien 
of  an  attachment  on  land  ought  to  direct  the  satisfaction  of  the  judg- 
ment by  sale:  Staunton  vs.  Harris,  116. 

13.  By  taking  judgment  for  the  debt  simply,  and  issuing  a  fi.fa., 
the  lien  of  the  levy  of  the  attachment  is  lost:  Id. 

14.  The  property  of  a  drawer  of  bills,  protested  for  non-acceptance, 
removing  from  the  State,  is  subject  to  be  attached  before  the  bills  are 
due';  and  a  subsequent  acceptance  will  not  affect  the  attachment: 
3Ier.  Nai.  Bank  vs.  McCarger,  150. 

Banks. 

1.  The  Bank  of  Chattanooga,  a  stock  bank,  with  the  same  stock- 
holders as  the  Bank  of  Memphis,  a  free  bank,  marked  a  large  num- 
ber of  its  notes  redeemable  at  the  Bank  of  Memphis,  and  these  were 
issued  by  the  Bank  of  Memphis  to  its  customers.  On  the  insolvency 
of  both  banks,  held  that  the  Bank  of  Memphis  could  not  be  made 
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liable  for  the  issues  so  marked:     Bank  of  Chattanooga  vs.  Bank  of 
Memphis f  193. 

2.  If  it  was  illegal  for  the  Bank  of  Memphis  to  issue  such  notes  of 
the  Bank  of  Chattanooga,  it  is  not  estopped  to  insist  upon  the  ille- 
gal 11  ty  of  the  act:     Id. 

3.  Where  a  note  was  executed  without  consideration,  the  fact  that 
it  was  made  colorably  and  to  give  apparent  solvency  to  a  bank,  will 
not  bind  the  maker:     Fagg  vs   Tenn.  Nat.  Banky  106. 

4.  Deposit. — A  depositor  may  recover  money  deposited,  though  he 
made  no  deposit  ticket,  took  no  certificate,  and  did  not  leave  his  sig- 
nature; and  though  the  books  of  the  bank  show  no  evidence  of  the 
deposit,  the  deposit  being  credited  to  another  by  mistake,  and  paid 
out  to  him:     Jackson  Ins.  Co.  vs.  Cross,  113. 

5.  The  precautionary  rules  which  a  bank  adopts  for  its  own  pro- 
tection against  mistake,  it  is  incumbent  on  their  officers  to  enforce; 
not  on  their  customers:     Id. 

6.  That  a  depositor  has  once  drawn  a  check,  payment  of  which  has 
been  refused,  is  no  bar  to  a  suit  by  him  in  his  own  name:  Id. 

Bankruptcy. 

1.  A  bankrupt  can  not  have  relief  in  respect  to  lands  where  the 
title  to  the  land,  or  his  interest  in  it,  is  vested  in  his  assignee  by  the 
bankruptcy:     Muller  vs.  Erich,  132. 

2.  The  effect  of  the  bankruptcy  can  not  be  avoided  by  aH  aver- 
ment that  the  bankrupt  is  a  trustee  for  his  wife,  the  wife  not  being 
made  a  party:  Id. 

See  Bills  and  Notes. 

Bill  of  Exceptions. 

1.  An  agreement  of  counsel,  inserted  in  the  record,  may  supply  a 
defect  in  a  bill  of  exceptions:     Tomeny  vs.  Oer.  Nat.  Bank,  78. 

2.  An  agreement  of  counsel  that  a  certain  paper  was  read  on  the 
trial,  makes  it  part  of  the  record  for  the  purpose  of  a  writ  of  error 
Id. 

3.  Such  agreement  that  a  paper  was  read,  not  showing  any  excep- 
tion to  it,  precludes  exception  in  the  Supreme  Court:  Id. 

Bills  and  Notes. 

1.  An  indorser  of  a  promissory  note,  who  is  not  the  payee,  can  not 
be  held  liable  at  law  to  the  payee,  on  parol  proof  that  be  indorsed 
for  the  accommodation  of  the  maker:     Brinkley  vs.  Boj/d,  2. 
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2.  On  a  note  made  by  E.  M.  M.,  Captain  steamer  Southerner,  at 
St.  Louis,  and  dated  there  without  place  of  payment,  R.  M.  M.  being 
a  citizen  of  Shelby  county,  Tennessee,  protested,  with  a  certificate  of 
the  notary  of  diligent  inquiry  at  St.  Louis  for  R.  M.  M.:  jHcW,  that 
the  indorser  was  discharged:     Apperson  vs.  Pnichard,  124. 

3.  Change  Bills. — Notes  issued  for  circulation  by  the  Mississippi 
&  Tennessee  R.  R,  Co.,  under  a  law  of  Mississippi,  payable  on  de- 
mand in  gold,  silver,  Confederate  notes,  or  bank  notes,  that  might 
then  be  current,  were  sued  on  with  an  averment  that  they  were  de- 
manded in  gold,  silver,  or  bank  notes,  there  being  no  Confederate 
notes  in  circulation,  and  the  demand  being  averred  at  a  time  when 
the  use  of  Confederate  notes  was  unlawful.  Declaration  held  suffi- 
cient on  a  judgment  by  default:     31.  &  T.  R.  R.  Co.  vs.  Gi-een,  119. 

4.  A  judgment  in  such  case,  by  default,  would  not  be  final,  but  a 
writ  of  inquiry  would  be  necesj^ary:  Id. 

5.  A  party  who  takes  a  note,  made  for  the  accommodation  of  his 
debtor  or  other  person  with  whom  he  deals,  made  payable  to  the 
creditor,  and  not  to  the  debtor,  is  not  a  holder  in  due  course  of  trade: 
Turley  vs.  JSartleit,  126. 

G.  A  recovery  on  a  note  given  in  consideration  of  the  compound- 
ing of  a  felony,  between  the  holder  of  the  note  and  the  person  for 
whose  accommodation  the  note  is  made,  may  be  resisted  success- 
fully: Id. 

7.  The  defense  of  illegality  may  be  set  up  on  a  plea  of  nil  debit: 
Id. 

8.  Bank— Removal— War.— On  the  20th  of  February,  1862,  A. 
G.  N.  executed  a  note  at  four  months  for  §2,804.84,  to  J.  L.,  pay- 
able at  the  Bank  of  West  Tennessee,  Memphis,  indorsed  by  J.  L.  to 
F.  L.  &  Co.,  and  by  them  to  the  bank.  Note  protested  June  7, 1865. 
Federals  occupied  Memphis  6th  June,  1862.  From  that  time,  F.  L. 
&  Co.  remained  in  Memphis,  and  the  maker  near  that  place.  A  quo- 
rum of  directors  were  in  the  city  when  the  note  fell  due,  but  the  note 
had  been,  by  orders  of  the  Confederate  authorities,  with  the  assets, 
taken  South,  the  cashier  being  with  the  eftects;  but  he  and  the  Presi- 
dent had  each  visited  M.,  the  latter  on  business  of  the  bank,  during 
the  war.  No  descriptive  list  was  left,  but  defendants  were  known  to 
the  directors  to  have  a  memorandum  of  the  note.  The  bank  made 
collections  during  the  war,  and  the  directors  held  one  regular  meet- 
ing and  several  conferences  of  two  directors  or  more,  at  one  of  which 
the  cashier  exhibited  a  balance  sheet.  The  bank  was  closed,  but  the 
building  occupied  by  others.      The  president  returned  with  the  assets 
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June  6th,  1865,  and  the  note  was  protested  the  7th:     Held,  too  kte. 
Bank  of  West  Teimessee  vs.  Lane  &  Co.^  121. 

9.  Notary's  Certificate. — A  notary's  certificate  that  he  had  "made 
diligent  search  and  careful  inquiry  to  find"  the  drawer  of  a  note, 
but  without  success,"  is  not  prima  foxAe  evidence  of  proper  inquiry. 
His  certificate  is  evidence  of  facts,  but  not  of  conclusions  of  law; 
CockreU  vs.  Lowenstein^  38. 

10.  Fraudulent  Indorsement — Bankruptcy. — The  payor  of  a  note, 
or  his  representative,  can  not  attack  the  indorsement  of  the  note  as 
being  made  in  fraud  of  the  bankrupt  law  to  defeat  a  suit  by  the  in- 
dorsee:     WeUs  vs.  Schoonover,  84. 

11.  Remittance. — The  indorsement  by  an  agent  of  a  bill  or  check, 
drawn  payable  to  the  agent,  and  indorsed  for  security  and  conven- 
ience of  transmission,  dees  not  bind  the  agent  to  the  principal  on  the 
failure  of  the  bank  drawing  the  check  or  bill:     Byers  vs.  Harris,  Tl. 

12.  A  bill  of  exchange,  given  payable  on  demand,  dated  Salem, 
Virginia,  July  10th,  1869,  inclosed  in  a  letter  of  July  12th,  1869, 
was  presented  at  Boston  for  payment,  and  on  refusal,  notice  given  by 
the  latter,  dated  July  17,  1869,  held  to  be  proper  diligence:  Soidh" 
worth  vs.  Thompsony  10. 

13.  Bill  sent  to  payee  by  mail,  to  pay  precedent  debt,  presented 
to  payor  and  payment  refused  for  want  of  funds,  and  maker  notified 
to  come  and  settle  accounts  with  payor,  maker  made  impression  that 
he  would  do  so;  whereupon  payee  held  up  for  some  months,  when  be 
demanded  again  and  protested  the  bill  and  sued  the  maker  on  it,  aud 
the  original  demand:  Held  that  the  bill  would  be  presumed  not  to 
have  been  taken  in  payment.    Id. 

14.  An  indorser  released  by  failure  to  make  demand  and  give 
notice,  with  full  knowledge  of  the  facts,  promised  to  pay,  stating  that 
there  was  at  least  a  doubt,  if  he  was  legally  bound,  but  that  at  any 
rate  he  was  morally;  held  bound  by  his  promise:  WiUiams,  executor, 
vs.  Union  Bank^  143. 

15.  Insolvent  Bank  Bills  to  settle  up. — The  holder  of  a  negotiable 
paper,  as  a  certificate  of  deposit,  attempting  to  set  it  off  against  a  note 
in  the  hands  of  the  receiver  of  an  insolvent  bank,  must  show  that  he 
held  the  note  at  the  time  the  bill  was  filed  to  settle  the  affairs  of  the 
bank:  Smith  vs.  Mosby,  145. 

16.  One  partner  indebted  to  a  bank  can  not  set  off  a  debt  due  to 
the  partnership  assigned  to  him  after  the  insolvency  of  the  bank  and 

bill  to  settle  it  up :  Lanier  vs.  Oay.  Sav.  Ins.j  188. 

17.  Elam  took  of  Johnson  a  note  due  December  25, 1860,  on  Mor- 
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risoD,  who  was  in  his  employ^  and  agreed  to  account  with  Johnson 
for  what  he  might  owe  Morrison;  the  balance  to  pay  over  when  col- 
lected, or  return  the  note,  as  he  might  prefer.  Elam  settled  with  M. 
in  November,  1860,  and  owed  him  $90,  for  which  he  gave  him  a 
note,  which  was  transferred  to  a  third  party:  Held,  that  Elam  was 
only  liable  for  the  amount  he  owed  on  the  25th  of  December,  1860: 
Webby  M,  &  Co,  vs.  Johnson,  14. 

18.  He  was  only  liable  for  failure  to  return  the  note  on  demand, 
not  for  an  indefinite  retention  of  it  without  demand :  Id, 

19.  To  a  note  in  favor  of  Elam,  transferred  to  plaintiffs  after  due, 
and  after  this  transaction,  they  could  set-off  any  sum  which  Elam 
was  liable  to  Johnson  for  on  the  above  contract:  Id. 

Carriers. 

1.  Connecting  Lines. — A  passenger  on  a  line  of  connecting  rail- 
roads, obtaining  a  ticket  from  the  first  of  the  roads,  with  through 
checks  for  baggage.  His  baggage  was  broken  into  and  partly  taken, 
while  on  the  first  road.  He  completed  his  journey,  and  sued  the  last 
of  the  connecting  roads:  Held,  that  in  the  absence  of  proof  of  spe- 
cial contract,  he  could  not  recover:  Fursienheim  vs.  M.  &  0,  R,  R, 
Cb.,  144. 

2.  A  depot  agent,  in  the  absence  of  any  instructions  known  to  the 
shipper,  has  power  to  make  special  contracts  for  the  transportation  of 
goods.  And  if  a  party  purchase  upon  the  faith  of  an  undertaking  of 
such  agent,  which  the  company  fails  to  fulfill,  it  will  be  no  excuse 
that  it  was  not  practicable  to  furnish  the  transportation;  and  the  goods 
will  be  at  the  risk  of  the  company:  Watson  vs.  M,  &  C.  R.  R.  Co., 
192. 

3.  If  the  contract  be  the  ordinary  one,  and  the  agent  refuse  to  re- 
ceipt for  the  goods  for  want  of  transportation,  and  without  previous 
action  on  the  faith  of  a  special  contract,  the  excuse  in  time  of  war 
will  be  a  good  one :  Id. 

Chancery  Pleading. 

A  defendant  can  not  rely  upon  a  ground  of  defense  not  distinctly 
made  in  his  answer :  Rogers  vs.  Brian,  63. 

Chancery  Practice. 

1 .  A  report  of  the  amount  due  on  the  notes  of  a  purchaser  at  Chan- 
cery sale,  may  be  made  without  notice  to  him:  Mosby  vs.  Hunt,  111. 

2.  A  re-sale  may  be  ordered  by  a  court  without  notice  to  a  pur- 
chaser at  a  sale  under  its  decree,  and  without  redemption:  Id. 
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3.  Decree  usury. — A  bill  being  filed  to  abate  a  note  and  deed  of 
trust  for  usury,  but  not  stating  the  amount  of  the  usury,  on  answer 
admitting  usury  to  about  a  stated  sum,  the  injunction  was  dissolved, 
and  the  defendant  permitted  to  have  a  sale  for  the  amount  claimed 
in  his  answer.  The  Supreme  Court  superseded  the  order;  and  on 
motion  to  discharge  the  supers&leas,  it  was  denied,  until  the  amount 
of  usury  is  ascertained :  PavJie  vs.  Wheaily,  105. 

4.  A  decree  to  sell  in  satisfaction  of  a  mechanic's  lien,  can  not  be 
executed  after  the  death  of  the  owner  of  the  land,  without  revivor: 
Rogers  vs.  Brian,  63. 

5.  It  may  be  otherwise  as  to  a  decree  to  foreclose  a  mortgage  or 
deed  of  trust:  Id, 

6.  If  an  answer  is  filed  as  a  cross  bill,  without  bond  for  cost,  it  is 
too  late  to  object  for  the  want  of  bond  after  appearing  and  answering 
the  cross  bill ;  Hall  vs.  Fowlkes,  37. 

7.  A  bill  filed  by  a  purchaser  of  land  against  the  holder  of  the  le- 
gal title,  to  remove  it  as  a  cloud  from  the  title  of  the  vendor  who  was 
made  a  party  defendant,  but  no  relief  prayed  against  her,  was  hdd^ 
not  to  support  a  decree  against  the  vendor  on  covenants  of  warranty, 
though  on  cross  bill  the  right  was  adjudged  to  be  in  the  holder  of  the 
legal  title:  Id. 

8.  A  rule  making  process  returnable  to  rule  days  being  in  force,  a 
publication  requiring  appearance  to  a  rule  day,  is  good :  Felhwes  vs. 
Cook,  117. 

9.  A  non-resident  showing  as  cause  for  setting  aside  a  decree, 
cause  which  is  wholly  insufficient,  is  not  entitled  on  appeal,  to  have 
the  decree  set  aside :  Id. 

10.  Decree  to  bar  redemption — Who  may  object. — Where  land  is 
sold  under  a  decree  barring  the  right  of  redemption,  but  the  fact  that 
it  was  done  on  the  application  of  the  complainant,  does  not  appear, 
the  purchaser  after  confirmation  can  not  object  that  the  sale  does  not 
effectually  bar  the  right  of  redemption :  Bank  of  Louisville  vs.  Left- 
wichj  148. 

11.  The  objection  must  come  from  parties  entitled  to  redeem:  Id* 

12.  Guardian  ad  litem. — AppoirUment,  when  presumed. — Where  a 
person  answers  as  guardian  ad  litem,  and  no  exception  is  taken,  and 
the  Chancery  Court  acts  upon  his  answer;  an  appointment  as  gnar- 
dian  ad  litem  will  be  presumed,  in  affirmance  of  a  decree:  Id. 

13.  Account,  when  denitd. — Where  it  is  evident  from  the  facts  dis- 
closed in  a  record  that  the  balance  of  accounts  is  against  a  complaw 
ant,  and  the  defendant  waives  any  relief,  no  account  will  be  decreed: 
Proome  vs.  McLemore,  165. 
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Chancery  Sale— Confirmation^, 

1.  Relief  of  Purchaser. — A  purchaser  will  not  be  relieved  from  a 
puitjhase,  at  Chancery  sale,  for  a  defect  known  to  him  before  confir- 
mation^ though  not  known  until  after  the  sale:  Spence  vs.  Armourf 
5.     Same  on  re-hearing,  53. 

2.  A  material  mistake  as  to  boundary  and  frontage  of  a  lot  in  a 
city,  will  be  a  good  ground  of  setting  aside  a  sale:  Id. 

Charge  op  Court. 

A  charge  of  the  court  wholly  inapplicable  to  the  facts,  if  calculated 
to  mislead  the  jury,  is  a  ground  of  reversal:     Crenshaw  vs.  Smith,  15. 

Checks. 

1.  A  certified  check  is  an  admission  on  the  part  of  the  banker  that 
he  holds  that  amount  of  money  of  the  drawer,  and  an  undertaking  to 
hold  it  for  the  payment  of  the  check:  Andrews  vs.  Ger,  Nat.  Bank,  45. 

2.  The  liability  of  the  drawer  to  the  holder  of  the  check  is  not  af- 
fected by  the  fact  that  it  is  certified  at  his  request,  nor  is  the  duty  of 
the  holder  to  make  demand,  or  the  degree  of  diligence  required  of 
him,  modified:  Id. 

3.  If  certified  after  it  is  taken  by  the  holder,  and  at  his  request,  it 
seems  the  rule  is  different:  Id. 

4.  During  the  day  on  which  it  is  drawn  or  issued,  and  the  next 
day,  a  check  is  at  the  risk  of  the  drawer,  afterwards,  at  the  risk  of 
the  holder:     Scoolfield  vs.  Momi,  9. 

5.  If  the  payee  of  a  check  pass  it  to  a  third  person,  who  takes  it 
absolutely  as  cash,  without  recourse,  the  holder  is  not  thereby  pre- 
cluded from  charging  the  maker:  Id. 

Confederate  Treasury  Notes. 

Clerk. — A  clerk  of  a  court,  authorized  by  law  to  receive  money  on 
an  execution,  accepted  bank  notes  and  Confederate  treasury  notes  in 
payment:  Held,  to  be  a  good  discharge  of  the  execution:  Burford 
vs.  Memphis  Bulletin  Co,,  128. 

Consideration. 

Recital  of  Payment, — A  recital  of  the  payment  of  the  consideration 
of  an  instrument  is  conclusive  in  a  controversy  as  to  the  validity  of 
the  paper,  but  the  payment  may  be  denied  in  a  controversy  as  to  the 
recovery  of  the  money:     Sou.  L.  Ins.  Co.  vs.  Booker,  79, 


754  Dige&t  of  Tennessee  Decidoni. 

Constitutional  Law. 

1.  Appropriation  of  private  property  to  public  use, — ^The  rule  laid 
down  in  Woodfolk  vs.  N.  &  C  B.  R.  Co.,  2  Sneed,  437,  as  to  the 
constitutional  mode  of  estimating  the  value  of  land  taken  for  public 
use,  applies  to  land  taken  by  a  municipal  corporation  for  a  street: 
City  of  Memphis  vs.  Bolton,  141. 

2.  Under  Art.  2,  s.  17,  of  the  Constitution  of  1870,  an  Act  of  As- 
sembly which  increases  the  State  tax  on  privileges,  is  valid,  though 
the  title  of  the  Act  is  "An  Act  to  fix  the  State  tax  on  property:" 
Cannon  vs.  MatlieSy  138. 

3.  The  provision  that  the  subject  of  a  bill  shall  be  expressed  in  the 
title,  is  mandatory,  n(it  merely  directory.  But  it  is  to  be  liberally 
construed:  Id. 

4.  And  the  title  above  given  is  a  sufficient  indication  of  the  sub- 
ject: Id. 

Construction. 

1.  Error, — Where  a  party  was  allowed,  as  a  witness,  to  state  that 
a  certain  act  was  in  violation  of  certain  instructions  in  writing:  Held, 
error,  as  being  a  construction  by  the  witness  of  a  writing:  Foster  vs. 
Partee,  114. 

2.  Continuance. — Where  a  continuance  was  asked  upon  the  ground 
that  the  witness  absent  would  prove  items  in  an  account  set-off,  and 
was  refused,  and  the  verdict  negatived  the  entire  ground  of  the  set- 
off:    Held  not  to  be  error:      Walt  vs.  Walsh,  16. 

3.  The  refusal  of  a  continuance  asked  upon  the  ground  of  a  wit- 
ness being  absent  who  would  prove  an  important  fact,  which  the  bill 
of  exceptions  shows  was  disproved  by  such  a  weight  of  testimony  as 
would  have  overw}ielmed  any  witness,  is  not  a  ground  of  reversal: 
Id. 

4.  Same. — Where  an  affidavit  for  continuance  shows  that  the  de- 
fendants have  personal  knowledge  of  the  fact,  and  are  competent  to 
prove  it,  and  there  is  no  contradictory  proof  in  the  record,  the  refusal 
of  a  continuance  on  account  of  the  absence  of  the  witness  who  would 
prove  it,  is  no  ground  of  reversal :   Id. 

CoNTRAcrr. 
1.  Receipt.— A  writing,  "Rec'd,  June  2,  1865,of  J.  J.P.,$15,000 
New  York  funds,  to  be  converted  into  coin  and  hand  Brown  Broe. 
to  be  forwarded  Brown,  Shipley  &  Co.,  as  they  did  for  Thos.  Boyle, 
20  ult.,"  is  a  contract  to  convert  and  deliver,  with  instructions  to 
forward,  &c. 
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2.  J.  B.  K.  directed  K.  &  Co.  to  convert  $15,000  into  gold  and 
hand  to  me,  to  be  issued  in  the  name  of  J.  J.  P.:  Held,  that  if  the 
fund  was  converted,  it  was  subject  only  to  the  order  of  J.  B.  K.,  aftd 
not  of  J.  J.  P.:     Polk  vs.  Kirtlandy  179. 

3.  Deed. — Where  a  seal  is  necessary  to  the  validity  of  a  deed,  the 
failure  to  affix  the  seal  does  not  render  the  deed  wholly  inoperative, 
but  it  would  still  operate  as  a  written  contract  to  convey;  and  as  such 
would  form  a  sufficient  consideration  for  purchase  money  notes: 
Brinlcley  vs.  Bethel,  87. 

4.  In  such  case,  notes  being  given  for  purchase  money  at  one,  two 
and  three  years,  they  may  be  recovered  upon  without  tender  of  a 
new  deed :  Id. 

Corporation. 

1.  Cbntrad. — A  resolution  to  take  stock  being  referred  to  a  com- 
mittee, they  reported  to  the  city  government  a  recommendation  "that 
the  city  subscribe  $10,000,  provided  the  company  agree  to  furnish 
gas  at  one-half  the  price  paid  for  the  use  of  the  city.  The  president 
of  the  gas  company  being  present  accepted  the  terms  orally,  and  af- 
tei'wards  the  city  was  indorsed  on  the  stock  book  as  a  stockholder. 
The  city  paid  three  instalments  of  stock,  and  resisted  the  payment  of 
the  remainder  as  not  being  bound  by  the  subscription:  Held,  a  bind- 
ing subscription:     City  of  Meviphis  vs.  Gay.  Gas  Lb.,  139a, 

2.  Municipal  Charter — Incidental  Powers. — Uiider  an  authority  to 
provide  for  lighting  the  streets,  and  the  doing  of  all  things  necessary 
to  accomplish  that  object,  and  to  purchase  and  hold  real  estate  for  gas 
works,  and  to  do  all  things  a  natural  person  might  do  touching  the 
same,  the  corporation  of  Memphis  has  power  to  subscribe  for  stock 
in  a  gas  company  organized  to  make  or  furnish  gas  in  the  city,  on 
condition  that  the  company  furnish  gas  to  the  city  at  a  reduced  rate: 
Ciiy  of  Memphis  vs.  Gayoso  Gas  Co.,  139a. 

3.  Where  the  mayor  of  a  city  corporation,  in  an  emergency,  em- 
ployed counsel  in  important  litigation,  pending  in  another  State,  by 
writing  under  the  seal  of  the  corporation,  and  the  counsel  performed 
service  which  was  recognized  by  the  several  branches  of  the  city  gov- 
ernment: HeM,  that  the  corporation  was  liable  to  pay  for  the  str- 
vice:     City  of  Memphis  vs.  Adams,  137. 

4.  The  existence  of  the  corporate  seal  to  a  paper  is  prima  famie 
evidence  that  it  was  placed  there  by  proper  authority.     Id. 

5.  Subscription  of  Stock — Capital. — A  charter  fixed  the  capital 
stock  of  a  company  at  $25,000  with  the  liberty  to  increase  the 
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amount  from  time  to  time,  to  $300,000,  afterwards  amended  by  mak- 
ing the  amount  $1,000,000.  Stock  was  subscribed  to  $30,000,  and 
then  organized.  The  defendant's  subscription  of  $1,000  made  the 
stock  when  he  subscribed  $25,600,  and  he  voted  in  the  organization. 
Shortly  after  the  company  authorized  the  president  and  secretary  to 
open  books  of  subscription  to  the  amount  of  $600,000,  to  be  kept 
open  thirty  days,  unless  the  amount  should  be  sooner  raised,  sub- 
scribers to  pay  ten  per  cent,  on  closing  of  the  books.  The  amount 
being  raised  to  $150,000  the  books  were  closed,  and  calls  made:  //rfcf, 
that  the  subscriber  was  liable:     Rea/l  vs.  Gay.  Gas  Co.,  120. 

6.  Meeting  of  Board. — A  corporation  may,  without  express  law, 
have  informal  or  special  meetings.    Id. 

7.  A  call  made  by  a  president,  by  direction  of  the  board,  is  good. 
Id. 

8.  Mandamus. — A  mandamus  lies  to  the  secretary  of  a  corpora- 
tion to  compel  the  transfer  of  stock  bought  by  the  applicant  for  the 
writ  at  execution  sale:     Memphis  Appeal  Co.  vs.  Pike. 

9.  Stock  in  a  corporate  company  is  subject  to  the  lien  of  a  judg- 
ment as  other  pergonal  property.     Id. 

10.  A  sale  of  stock  after  the  test  of  an  execution  afterwards  levied 
on  it,  is  void  as  against  the  judgment  creditor,  or  a  purchaser  at  a 
sale  under  the  execution.     Id. 

11.  A  levy  on  stock  does  not  require  a  manual  seizure  of  the  cer- 
tificate or  other  similar  act.  Notice  to  the  secretary  or  other  ofiBcer, 
is  in  lieu  of  seizure.     Id. 

Divorce. 

1.  Evid'-ncp. — The  question  whether  the  husband  or  wife  are  com- 
petent witnesses  in  a  divorce  case,  is  an  open  one  in  Tennessee:  J/c- 
All^ter  vs.  McAlister,  191 

2.  The  question  is  not  presented  in  a  case  in  which  the  husband 
(defendant)  offers  himself  as  a  witness,  but  the  bill  of  exceptions  does 
not  show  what  he  proposed  to  prove,     /d. 

3.  Circumstances  constituting  abandonment^  and  turning  out  of 
doors  and  refusing  to  provide  for  wife:     Id, 

Emancipation". 

Negroes,  formerly  slaves,  upon  their  being  emancipated,  were  by 
that  fact,  and  without  legislation,  capable  to  sue  and  be  sued,  and 
entitled  to  all  the  rights  of  citizens  before  the  courts;  and  it  is  im- 
proper to  sue  for  them  in  the  name  of  a  next  friend;  Hunt  vs. 
Unryy  159. 
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Error. 

An  error  against  the  defendant  in  error  can  not  be  corrected  in 
the  Supreme  Court,  in  a  law  case.  He  must  prosecute  a  writ  of 
error. 

Error. — Coram  Nobis. 

1.  A  writ  of  error  coram  nobis  may  be  dismissed,  if  from  the  peti- 
tion it  appears  that  the  writ  is  improperly  granted,  or  that  no  assign- 
ment of  errors  can  be  based  upon  the  facts :  Oallena  vs.  Landkemer, 
26. 

2.  The  fact  that  a  memorandum  of  the  name  of  the  defendant's  at- 
torney was  handed  to  the  clerk,  who  failed  to  mark  it  on  the  docket, 
is  no  ground  for  error  coram  nobis;  since  if  marked  it  would  not  pre- 
vent a  judgment  by  default.  If  by  courtesy  it  might  have  done  so, 
that  would  not  alter  the  case :  Id. 

3.  A  writ  of  error  may  bring  up  the  whole  of  a  cause,  original  and 
ou  writ  of  error  coram  nobis:  Carney  vs.  McDonald^  66. 

4.  Where  on  error  coram  nobis,  a  void  judgment  is  affirmed,  and 
judgment  against  plaintiff  in  error  and  surety,  on  error  to  Supreme 
Court  to  bring  up  original  cause  and  error  coram  nobis,  the  latter 
judgment  will  be  vacated :  Id. 

5.  Where  the  record  shows  that  the  parties  appeared  by  their  at- 
torney, it  is  not  competent  on  error  coram  nobis  to  deny  the  presence 
of  attorneys:  Id. 

6.  It  is  no  sufficient  ground  for  a  writ  of  error  coram  nobis  that 
the  plaintiff  in  the  writ  relied  upon  his  co-partners  and  co-defendants 
to  make  his  defense,  denying  their  authority  to  bind  him  by  note: 
J/em.  Ger.  8av.  Ins.  vs.  Hargan,  77. 

Evidence. 

It  seems  that  letters  received  in  the  course  of  a  protracted  business 
correspondence,  acted  on  as  genuine,  and  becoming  the  foundation  of 
important  business  transactions,  are  admissible  as  evidence,  without 
direct  proof  of  genuineness:  Byers  vs.  Harris,  72. 

2.  Bond. — Surety. — The  sureties  on  a  bond  for  the  good  behavior 
etc.,  of  a  book-keeper,  are  not  bound  by  his  admissions  of  miscon- 
duct, made  after  the  fact,  to  a  meeting  of  the  bank  directors,  met  to 
inquire  into  the  facts:    White  vs.  Ger.  Nat.  Bank,  50. 

3.  Character, — Where  an  engineer  in  charge  of  a  locomotive  when 
an  accident  occurred,  is  dead,  his  character  for  prudence  and  caution 
is  admissible  in  evidence:  M.  &  C,  R.  R.  Co.  vs.  Harrison,  115. 
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4.  New  Trial. — While  it  is  not  error  to  admit  evidence  improper- 
ly if  it  is  afterwards  excluded,  it  may  be  error  if  it  be  inflammatory 
in  its  nature^  or  calculated  to  excite  the  prejudices  of  the  jury:  Jack- 
son Ins.  Co.  vs.  Cross,  113. 

Execution  Sale. 

1.  Taxes. — The  purchaser  at  execution  sale  can  not  abate  his  bid 
by  the  amount  of  taxes  in  arrears  upon  the  land :  Stawvfon  vs.  Har- 
ris, 116. 

2.  A  plaintiff  in  an  execution  who  has  purchased  stock  in  an  in- 
corporated company,  on  his  judgment,  if  he  afterwards  receive  from 
the  debtor  the  whole  of  his  debt,  including  his  bid,  will  be  presumed 
prima  Jade  to  have  waived  his  purchase:  Mem.  Appeal  Co.  vs.  Pife, 
127. 

Factor. 

1.  The  customers  of  a  commission  merchant  or  cotton  factor  have 
the  right  to  appropriate  the  amounts  due  for  their  goods  for  their  own 
debts:  Jackson  Insurance  Co.  vs.  Partee,  169. 

2.  On  the  death  of  a  cotton  factor,  uncollected  proceeds  of  goods 
sold  ought  to  be  paid  to  the  customers  for  whose  goods  the  debts  are 
due,  and  not  be  retained  for  the  creditors  of  the  deceased :  Id. 

Fraud. 

1.  Must  be  established  by  full  proof:   White  vs.  Betirs,  71. 

2.  Colorable  conveyances  are  badges  of  fraud — but  not  conclusive: 
Id. 

Judgments. — Correction  of. 

1.  JitrtVitc^ion.- -Jurisdiction  to  correct  judgments  within  twelve 
months  after  rendition,  must  be  strictly  pursued :  Carney  vs.  McDon- 
ald, 56. 

2.  An  entry  purporting  to  correct  judgment  without  notice,  and 
without  showing  on  what  grounds,  and  contradicted  by  the  record,  is 
void:  Id. 

3.  A  judgment  against  a  surety,  for  cost,  omitted  when  the  orig- 
inal judgment  was  entered,  and  entered  at  a  term  subsequent  to  an 
appeal  in  the  cause,  is  a  nullity:  GalUna  vs.  Laiidfumrr,  26. 

4.  An  order  reciting  that  in  entering  a  former  judgment  the  name 
of  J.  B.  as  surety  was  omitted,  and  proceeding,  "  it  is  ordered  that 
the  entry  be  amended  so  as  to  include  J.  B.'s  name  as  such  securitj' 
in  the  full  amount  of  the  debt  and  costs,  and  that  his  name  be  in- 
cluded in  the  execution  awarded:"  held,  not  to  operate  as  a  judgment 
against  J.  B.:  Id. 
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Judgment  by  Default. 

1.  A  judgment  by  default,  taken  upon  a  count  based  on  a  judg- 
ment in  the  Civil  Commissioji,  (a  military  court  of  Memphis,)  is  void, 
the  judgments  of  the  Commission  having  no  validity  in  the  view  of 
the  regular  courts  of  the  State :    WcUt  vs.  Thomasson,  170. 

2.  A  void  judgment  by  default,  may  be  enjoined:  Id. 

Judicial  Knowledge. 

The  courts  can  not  judicially  know  that  Tennessee  Bank  notes 
were  current  at  a  particular  time ;  Laird  vs.  Folwell,  133. 

Partnership. 

1.  The  creditors  of  a  partnership,  where  one  partner  has  sold  out 
to  another,  have  no  lien  on  the  partnership  goods,  to  secure  partner- 
ship debts:  Morrison  vs.  Garth,  13. 

2.  A  deed  of  trust  on  property  so  conveyed  to  secure  individual 
debts  of  the  purchaser,  is  good  against  the  creditors  of  the  firm :  Id, 

3.  Successive  firms  of  same  name. — A  note  outstanding  in  the  name 
of  a  firm,  was  renewed  by  a  member  of  a  new  firm  of  the  same  name, 
he  being  the  common  member  of  both,  but  without  authority  of  the 
other  member  of  the  new  firm :  Held,  that  the  latter  was  not  bound : 
Wa^rkouse  vs.  Plant,  155. 

4.  Partnership  'creditors  are  entitled,  as  to  partnership  debts,  to 
priority  over  individual  creditors.  Individual  creditors  to  priority 
over  partnership  creditors,  as  to  individual  debts :  Jackson  Ins.  Co. 
\s.  Par  tee,  169. 

Pleading. 

1.  Where  a  new  count  is  filed  after  issue,  and  the  cause  proceeds 
to  trial  without  new  pleas,  it  will  be  presumed  that  the  old  pleas 
were  applied  to  the  new  count,  or  that  the  new  count  was  abandoned: 
Crenshaw  vs.  Smith,  15. 

2.  A  justification  under  a  writ  of  attachment  must  be  pleaded:  Id. 

Practice — Rule  op  Court. 

Power  to  make. — The  Circuit  Courts  have  the  power  to  make  a 
rule  that,  upon  a  call  of  the  docket,  counsel  shall  state  upon  honor 
whether  they  have  a  valid  defense,  and  to  render  judgment  in  case 
of  refusal  to  answer:     Tomeny  vs.  Ger.  Nat.  Bank,  78. 
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Railboad. 

1.  Employees,  Accident  to. — The  right  of  one  employee  of  a  rail- 
road to  recover  for  accident  resulting  from  the  neglect  of  another  in 
a  different  employment,  aiBrmed :  Lou.  &  JV.  B,  B.  Co.  vs.  Robtn- 
son,  190.  V 

2.  N.  &  C.  B.  B.  Co.  and  M.  &  G  B.  B.  Co.  vs.  Carrott,  MS. 
Knoxville,  1871,  approved:   Id. 

3.  The  statutory  precautions  to  be  observed  by  railroads,  do  not 
apply  to  the  movements  of  engines  and  trains  in  the  yards  and  depot 
grounds  of  the  company,  and  in  regard  to  the  employees  of  the  com- 
pany, but  to  their  running  on  the  road,  or  as  applied  to  the  general 
public:  Id. 

Eeplevin. 

Where  replevin  is  brought^  but  the  property  is  not  found,  and  the 
declaration  is  in  detinue  or  trover,  there  can  be  no  judgment  against 
the  plaintiff  for  the  value  of  the  property:  Carney  vs.  McDonaJd,  56. 

Statute. 

When  a  right  is  given  and  a  remedy  prescribed  by  the  same  act, 
that  remedy  must  be  pursued:     Flatley  vs.  M.  &  C.  B.  B.  Co.,  112. 

Surety — Relief. 

1.  Quia  timet. — A  surety  may,  upon  a  change  of  circumstances 
subjecting  him  to  danger  of  loss,  maintain  a  bill  quia  timet:  MilUr 
vs.  Speed,  30, 

2.  The  death  of  the  principal,  and  the  impending  distribution  of 
his  estate,  is  such  change  as  will  authorize  a  bill  by  a  surety  for  in- 
demnity from  liability  to  a  remainderman  for  funds  in  the  hands  of 
a  tenant  for  life:  Id. 

3.  The  indemity  required  will  be  substituted  security  or  the  de- 
posit of  the  money  in  court:    Id. 

« 

Taxation. 

1.  Exemption  in  Bailroad  Charter. — The  exemption  in  the  char- 
ters of  the  Mississippi  Central  Railroad,  and  Memphis  and  Charleston 
Railroad,  of  the  roads,  fixtures,  and  appurtenances,  from  taxation, 
does  not  include  a  hotel  erected  on  twenty  acres  of  land  at  Grand 
Junction,  under  lease  from  the  companies,  and  to  be  kept  for  the  ac- 
commodation of  passengers  of  the  two  roads:     Day  vs.  Joiner,  81. 
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2.  The  exemption  extends  to  such  buildings,  &c.,  as  are  indispens- 
able. Depots,  car-houses,  water-tanks,  repair  shops,  houses  for 
switch  and  bridge  tenders,  coal  and  wood  yards  for  fuel  for  locomo- 
tives, are  exempt.  Lands  for  dwellings  for  employees,  car  or  loco- 
motive,   ,  coal  mines,  coal  yards,  warehouses,  and  such  erec- 
tions as  are  convenient  or  needful  for  profit  merely,  are  not  exempt: 
Id. 

Trustee. 

County  Court  Jurisdiction. — The  Code,  s. ,  vesting  the  County 

Court  With  power  to  appoint  trustees,  does  not  confer  any  jurisdiction 
to  inquire  into  any  matter  aliunde  by  which  the  deed  may  be  avoid- 
ed, as  infancy:     Taylor  vs.  Chapmaii,  66. 

Trust. 

1.  The  legal  title  to  lands  in  the  hands  of  a  trustee  for  another,  is 
not  subject  to  execution  at  the  suit  of  a  creditor  of  the  trustee:  Baker 
vs.  Hardin,  197. 

2.  If  a  trustee  convey  to  his  cestui  que  trust,  by  deed,  without  reg- 
istration, the  land  is  not  subject  to  the  lien  of  judgments  of  the  cred- 
itors of  the  trustee:  Id. 

3.  Case  cited:  Sandford  vs.  Weeden,  2  Heis.,  71.  See  also.  Walker 
vs.  Thomas,  6  Hum.,  93. 

Voluntary  Settlement. 

1.  A  husband  may  make  a  voluntary  settlement  upon  his  wife,  if 
it  does  not  have  the  effect  to  hinder  and  delay  creditors:  White  vs. 
Bettes,  71. 

2.  If  a  conveyance  is  made  by  a  husband  to  a  wife  under  the  er- 
roneous belief  that  he  is  bound  by  an  agreement  with  her,  such  mis- 
take will  not  entitle  his  creditors,  in  the  absence  of  fraud  or  undue 
influence,^  to  attack  the  conveyance:  Id. 

3.  To  avoid  a  settlement  by  a  husband  on  a  wife,  as  to  subsequent 
creditors,  they  must  show  precedent  debts:  Id. 

4.  Individual  debts  to  the  amount  of  $700,  with  "ample  property'* 
to  pay,  and  partnership  debts  to  about  $21,000,  with  firm  assets 
"deemed  perfectly  available,"  $33,160,  with  judgments  obtained  after 
the  settlements  (from  15  months  to  21  months)  to  the  sum  of  $3,700, 
is  not  suflBcient  to  set  aside  a  voluntary  conveyance  in  favor  of  a 
subsequent  creditor:   id. 

5.  The  law  favors  provisions  for  the  sujiport  and  comfort  of  wives 
and  families:    Id. 
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War. 

Proclamation  of. — Non-intercourse. — The  proclamation  of  the 
President,  under  the  Act  of  August  16,  1861,  applied  to  trade  be- 
tween occupied  territory  and  the  rest  of  the  United  States,  not  be- 
tween such  occupied  territory  and  the  Confederate  States  not  so  oc- 
cupied. 
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A  Treatise  on  the  Law  of  Estoppel  and  its  Application  in  Practice. 
By  Melville  M.  Biqelow.    Boston :  Little,  Brown  &  Co.,  1872. 

This  work,  we  think,  will  be  found  very  useful  to  the  profession. 
It  is  a  full  and  exhaustive  view  of  the  law  of  Estoppel,  with  copious 
citations  from  the  latest  decisions.  Every  lawyer  knows  that  this 
branch  of  legal  learning  has  been  largely  developed  of  late  years. 
Formerly,  the  doctrine  of  estoppel  was  not  favored  by  the  courts,  be- 
cause it  was  considered,  in  the  light  of  Lord  Coke's  definition,  as 
closing  a  party's  mouth  "to  allege  and  plead  the  truth."  This  was 
an  unfortunate  definition,  as  our  author  suggests,  and  he  correctly 
adds:  "It  is  quite  safe  to  say,  that,  at  the  present  day,  it  is  never 
employed  to  exclude  the  truth;  its  whole  force  and  effect  are  to  pre- 
clude parties,  and  those  in  privity  with  them,  from  unsettling  a  mat- 
ter which  they  have,  in  solemn  form,  admitted  and  adopted."  Thus 
defined,  it  is  obvious  that  the  doctrine  is  unexceptionable,  and,  in 
fact,  a  powerful  instrument  in  the  hands  of  the  coui  ts  for  the  attain- 
ment of  the  ends  of  justice. 

The  author  divides  his  subject  into  three  parts.  Part  I,  treats  of 
Estoppel  by  matter  of  record,  to  which  of  course  belongs  the  doctrine 
of  res  judicata;  Part  11,  treats  of  Estoppel  by  matter  of  deed;  and 
Part  III,  of  Estoppel  by  matter  in  pais;  and,  also,  the  pleading, 
practice  and  evidence  for  the  three  divisions  of  estoppel.  The  first 
f  these  divisions  has  always  been  recognized  by  the  court?,  having 
been  borrowed  from  the  Roman  law,  but  has  become  quite  an  impor- 
tant branch  of  modern  lavv,  owing  to  the  increased  intercourse  be- 
ween  different  nations,  and  the  development,  as  in  this  country,  of 
the  federative  system  of  independent  States  under  one  government. 
The  second  division  has  also  been  long  recognized  and  gradually  ex- 
panded, while  the  last,  and  to  the  Chancery  lawyer  the  most  impor- 
tant division,  has  grown  up  within  the  present  century.  Ttie  young- 
er members  of  the  profession  will  do  well  to  study  this  part  of  the 
work  thoroughly. 

The  author  commences  his  treatise  by  a  compact  Introduction,  in 
which  a  general  outline  of  the  subject  has  been  admirably  sketched. 
In  about  twenty  pages  of  printed  matter  he  has  condensed  a  general 
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summary  of  his  theme,  with  references  in  foot  notes  to  the  pages  of 
the  volume  in  which  the  subjects  may  be  found  treated  at  length.  It 
is  well  adapted,  as  he  suggests,  to  facilitate  an  acquaintance  with  the 
plan  and  order  of  arrangement  of  the  text.  "The  idea/'  he  says, 
"was  suggested  by  the  Introduction  of  Mr.  Adams  to  his  Treatise  on 
Equity,  which  is  one  of  the  most  attractive  and  useful  features  of 
that  excellent  work.*'  We  think  the  remark  contained  in  the  latter 
clause  of  the  sentence  applicable  in  this  instance  also. 

In  treating  the  subject  of  how  far  the  judgments  of  a  sister  State 
may  be  impeached  by  bill  in  Chancery  in  another  State,  for  causes 
which  show  that  it  ought  not  to  have  been  rendered,  he  refers  in  a 
note  to  one  of  our  own  cases  thus:  "In  one  case  it  was  held  that 
Chancery  would  restrain  a  party  from  proceeding  at  law  upon  a  judg- 
ment of  a  sister  State  before  he  had  made  any  attempt  to  enforce  it; 
and  this,  too,  though  the  attack  was  directly  upon  the  merits  of  the 
case:    Winchester  vs.  Jackaon,  3  Hay.,  305;  S.  C.  Cooke,  420.     But 
tins  was  charly  an  erroneo^is  view  of  ilie  law:*'  page  245,  note  4.    We 
doubt  the  correctness  of  this  conclusion.     The  weight  of  authority,  as 
the  text  shows,  is,  that  when  the  judgment  has  been  improperly  ob- 
tained for  any  cause  which  would  justify  the  Chancery  Court  of  the 
same  State  to  limit  or  restrain  its  collection,  a  similar  proceeding  may 
be  maintained  in  any  other  State,  when  it  is  sought  to  enforce  thejudg- 
mtnt.     The  error,  then,  in  the  Tennessee  case,  if  there  be  error,  is  in 
allowing  the  proceedings  to  limit  and  restrain,  before  it  is  so^iyht  to 
enforce  t/ie  jiulgment.     The  jurisdiction  is  made  to  depend  upon  the 
effort  to  enforce  the  judgment.     But,  with  deference,  we  submit  that 
the  jurisdiction  may  equally  arise  from  the  residence  of  the  judgment 
creditor  in  the  State  in  which  the  judgment  is  sought  to  be  im- 
peached.    If  the  court  has  jurisdiction  of  his  person,  why  may  it  not 
limit  and  restrain  the  collection  of  the  foreign  judgment,  whether  he 
is  seeking  to  enforce  it  or  not?     The  mere  fact  that  he  is  proceeding 
on  the  judgment  may  give  jurisdiction  to  enjoin,  whether  the  judg- 
ment creditor  be  within  the  limits  of  the  State  in  which  the  proceed- 
ing is  taken,  or  not.     So,  the  personal  presence  of  the  creditor  may 
suffice  without  eff()rt  to  enforce,  the  bill  being  in  the  nature  of  a  bill 
quia  tirrvd,  or  for  the  cancelling  of  a  void  instrument.     The  Tennes- 
see case  is  only  an  extension  of  the  settled  doctrine,  that  a  foreign 
judgment  may  be  limited  and  restrained  by  the  courts  of  another 
State,  for  the  same  causes  which  would  justify  its  impeachment  in  the 
State  where  it  was  rendered;  and  may  seem  to  be  erroneous  simply 
because  it  is  the  only  case  of  the  kind.  ^ 


Booh  Notices.  765 

Although  we  are  willing  to  break  a  lance  with  our  author  for  the 
honor  of  our  State  decision,  we  must  concede  to  him  the  merit  of  giv- 
ing us  the  opportunity  by  citing  all  the  cases,  whether  for  or  against 
his  view  of  the  law.  In  this  regard,  his  work  is  eminently  satisfac- 
tory, and  seems  to  be  exhaustive.  We  cordially  recommend  it  to  our 
readers. 


Williaitis  on  Real  Property. 

We  liHve  received  from  the  publishers,  Messrs.  T.  &  J.  W.  John- 
son &  Co.,  of  Philadelphia,  a  copy  of  the  Fourth  American,  from  the 
ninth  London  edition,  of  this  valuable  treatise  on  the  principles  of 
the  law  of  real  property.  Intended  originally  for  the  use  of  stu- 
dents in  this  difficult  and  very  important  branch  of  the  law,  the 
author  has  so  happily  condensed  his  labor  that  it  is  not  a  matter  of 
surprise  to  us  that  the  profession  generally  have  called  for  a  new  edi- 
tion of  the  work.  The  great  favor  that  it  has  met  with,  and  still 
continues  to  enjoy,  justifies  us  in  saying  that  we  know  of  no  writer 
who,  in  the  same  space,  has  set  forth  more  clearly  the  principles  upon 
which  this  part  of  the  law  is  based — a  fact  which  renders  him  doubly 
acceptable  to  that  class  for  whom  the  work  is  more  especially  design- 
ed. The  divisions  of  the  various  subjects  treated  of  are  clear  and 
readily  and  firmly  impress  themselves  on  the  mind  of  the  student, 
rendering  his  study  in  the  more  minute  branches  both  easy  and 
profitable.  The  arrangement  adopted  by  the  author,  is  somewhat 
diflerent  from  that  pursued  by  other  writers,  in  that  he  treats  first  of 
a  life  estate,  then  an  estate  tail,  and  following  that  an  estate  in  fee 
simple — (the  life  estate  formerly  being  the  smallest  estate  a  freeman 
would  accept) — an  arrangement  much  more  desirable  than  the  other 
method  of  deriving  all  from  the  fee  simple  estate. 

So  much  of  the  old,  obsolete  feudal  law,  as  is  essential  to  the  right 
understanding  of  the  science  as  it  now  exists,  is  given,  but  no  more; 
and  in  this  we  have  always  thought  the  author  deserving  of  the 
highest  praise,  not  only  for  the  omission  of  that  which  could  only 
confuse,  but  for  his  acute  discrimination  in  the  selection  of  that  which 
is  clearly  necessary,  even  to  the  most  anxiously  progressive  student. 

The  notes  of  the  editors  and  the  references  to  the  English  and 
American  statutes  and  decisions,  so  far  as  we  have  been  able  to  ex- 
amine, are  so  pointed  and  correct  that  we  can  not  but  regret  that 
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they  are  not  more  enlarged,  though  an  addition  of  this  kind  to  its 
value,  might  have  rendered  it,  in  form,  less  convenient  to  students. 

As  it  is,  however,  the  growing  importance  of  the  subject  treated  of, 
the  manner  of  its  treatment,  the  convenient  size  of  the  work,  and  the 
large,  clear  print  in  which  it  appears,  ought  to  render  this  edition, 
what  it  doubtless  will  prove  to  be,  a  favor  to  the  profession. 


Pnnciples  of  the  Law  of  Personal  Property.    By  Joshua  Williams, 
Esq. 

As  a  fit  and  necessary  companion  to  the  late  edition  of  the  dis- 
tinguished author's  work  on  the  "Principles  of  Real  Property,"  the 
publishers,  Messrs.  T.  &  J.  W.  Johnson  &Co.,  of  Philadelphia,  have 
lately  issued  a  Fourth  American  from  the  Seventh  London  edition, 
of  the  same  writer's  work  on  the  "Principles  of  the  Law  of  Person- 
al Property,  with  additional  notes  and  references,  by  Samuel  Weth- 
erill,  Esq.  A  small  portion  of  this  volume  was  originally  embodied 
in  the  work  on  "Real  Property,"  but  the  long-felt  necessity  for  a 
work  devoted  exclusively  to  the  subject  of  which  the  present  treats, 
induced  the  author  to  supply  that  demand  by  separating  the  two  and 
enlarging,  by  several  additional  chapters,  his  work  on  this  subject. 
The  same  excellencies  that  characterize  his  former  work,  are  to  be 
noted  of  the  volume  before  us.  An  unmistakable  clearness  in  the 
division  of  the  subjects,  and  of  the  rules  governing  this  class  of 
property  as  opposed  to  real,  with  a  conciseness  of  treatment  entirely 
consistent  with  the  greatest  perspicuity,  a  quality  peculiarly  desirable 
in  a  writer  who  addresses  himself  especially  to  students.  The  pres- 
ent edition,  with  its  full  and  carefully  noted  references,  and  particu- 
larly to  the  American  decisions,  will  fill  a  void  hitherto  not  lightly 
felt. 


AbhotCa  Naiional  Digest^  a  Digest  of  the  Reports  of  the  UnUsd  S'a/es 
Courts f  ami  of  the  Acts  of  Congress  from  July,  1868,  to  May,  1872. 
By  Benjamin  Vaughan  Abbott.  Vol.  V.,  being  the  first  Sup- 
plement to  Abbott's  National  Digest.  New  York:  Diossy  & 
Company,  1872. 

The  first  volume  of  '* Abbott's  National  Digest,"  was  published  in 
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1867,  by  Diossy  &  Cockraft  and  Baker,  Voorhis  &  Co.,  New  York. 
This  was  succeeded  by  three  other  volumes,  the  last  of  whicb  was 
published  in  1868.  It  was  proposed  in  this  work  to  give  "a  digest  of 
the  Reports  of  the  Uuited  States  Courts,  and  of  the  Acts  of  Con- 
gress from  the  organization  of  the  Government  to  the  year  1867." 
It  was  compiled  by  Messrs,  Austin  Abbott  and  Benjamin  Vaugbn. 
Abbott,  assisted,  however,  by  gentlemen  well  known  to  the  profession 
for  their  learning  and  ability,  who  edited  and  revised  "titles  of  im- 
portance or  special  character,"  and  whose  names  are  given  upon  the 
title  page  of  each  volume. 

The  first  four  volumes  bring  the  work  down  to  1867,  and  form  a 
complete  digest  of  decisions  and  statutes  to  that  time. 

The  present  volume  is  the  first  supplement  to  "Abbott's  National 
Digest,"  and  extends  from  July,  1868,  to  May,  1872.  Although 
numbered  consecutively  with  the  other  four  volumes,  and  styled  Vol. 
v.,  it  may  be  regarded  as  separate  and  distinct  from  its  predecessors, 
and  is  a  complete  and  finished  digest  in  itself  for  the  period  which  it 
embraces.  It  contains  adjudications  and  statutes  in  all  branches  of 
Federal  jurisprudence,  law,  equity,  criminal  and  admirality. 

We  are  glad  that  Mr.  Abbott  is  continuing  in  this' volume  the 
work  so  well  begun  a  few  years  since,  and  feel  sure  the  profession 
will  welcome  this  first  supplement  as  a  valuable  accession  to  those 
which  have  gone  before. 

The  fifth  volume  seems  to  have  been  edited  and  compiled  entirely 
by  Mr.  Benjamin  Vaughn  Abbott,  the  name  of  Mr.  Austin  Abbott 
not  appearing  on  the  title-page;  nor  those  of  other  gentlemen  which 
we  were  accustomed  to  see  in  the  preceding  volumes.  But  the  long 
experience  and  high  reputation  of  the  present  editor  as  a  maker  of 
digests,  give  an  assurance  that  his  work  has  been  performed  with 
faithfulness  and  abilitv. 

The  general  plan  and  arrangement  adopted  in  the  first  four  vol- 
umes, have  been  adhered  to  in  the  new  volume.  The  typography 
is  excellent,  being  clear  and  distinct,  and  remarkably  free  from  er- 
rors. In  addition  to  the  general  alphabetical  divisions  of  the  sub- 
jects at  the  top  of  the  page,  there  are  sub-divisions  of  titles  in  the 
pages  with  headings  in  larger  ty^je  than  the  body  of  the  page. 

In  the  beginning  is  a  table  of  the  books  of  reports  embraced  in 
the  volume  containing  a  list  of  the  reports  cited,  with  a  short  notice 
under  each,  of  the  time  of  publication,  period  embraced  by  the  de- 
decisions,  and  the  general  character  of  the  work.  There  are  also  ci- 
tations of  decisions  not  contained  in  any  regular  reports,  but  taken 
from  different  law  periodicals  of  the  day. 
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A  most  important  feature  is  a  table  of  "cases  criticised."  In  thk 
table  the  name  of  the  case  is  given,  with  the  volume  and  page  of  the 
report,  the  points  decided,  followed  by  references  to  adjudicatioD^, 
which  affirm,  explain,  modify  or  overrule  the  decision.  This  table 
comprises  some  fourteen  pages,  and  will  doubtless  prove  very  val- 
uable to  the  practicing  lawyer. 

Of  course  the  most  important  reports  referred  to,  are  those  of  the 
Supreme  Court  of  the  United  States.  The  supplement  comprises  six 
volumes  of  Wallace's  Reports  from  volume  six  to  twelve,  inclusive. 
The  many  important  and  interesting  questions,  however,  both  of  a 
civil  and  criminal  nature,  which  have  arisen  since  the  war,  especial- 
ly upon  the  construction  of  Federal  statutes,  and  which  have  aot 
been  determined  by  the  court  of  last  resort,  together  with  the  learning 
and  ability  displayed  in  their  discussion  by  many  of  the  judges,  give 
to  the  Circuit  Court  reports  more  than  usual  value  and  prominence. 
Mr.  Abbott  has  embraced  in  this  volume,  many  of  these  Circuit  Court 
reports,  some  being  a  continuation  of  those  included  in  the  first  four 
volumes,  and  others  now  referred  to  for  the  first  time. 

Another  noticeable  feature  is  the  index  at  the  botton  of  the  page. 
This  is  given  under  each  title,  and  refers  back  to  the  preceding  vol- 
umes where  the  same  subject  is  treated;  thus  under  the  title,  "Ap- 
peal," page  18,  at  the  foot  of  the  page  is  "Index  to  Appeal."  Mean- 
ing of  appeal,  ii,  117.  Distinction  between  apj)eal  and  writ  of  er- 
ror, i,  87,  etc." 

We  occasionally  observe  some  evidences  of  hasty  work,  espedallr 
on  page  73,  under  the  title,  "Bills,  Notes  and  Checks,"  is  the  follow- 
ing section:     ** Consideration.     A  promissory  note  given  in  consider- 
ation of  Confederate  treasury  notes,   is  void.     5.  Circ,  (Ga.,)  1868, 
Scudder  vs.  Thanuxa,  35  Ga.,  330;  N.  Dist.  of  Ga.,  1868,  Bailey  vs. 
MUner,  1  Abb.,  U.  S.,  261;  35  Ga.,  330."     These  are  all  the  au- 
thorities referred  to  on  this  subject,  and  the  doctrine  as  thus  laid 
down  is  not  subsequently  qualified  in  any  manner  under  this  title. 
It  is  true  that  under  the  title,  "Contracts,"  i^age,  137,  the  law  upon 
this  point  is  correctly  given  as  laid  down  in    Thorinyton  vs.  Smith,  8 
Wallace,  1,  which  has  been  followed  in  most,  if  not  all  the  State 
courts;  but  this  decision,  which  directly  overrules  the  principle  as 
stated  in  the  section  above  quoted,  should  have  been  referred  to  un- 
der that  section,  as  well  as  under  the  title,  "Contracts,"  several  pages 
further  on. 

There  are  tables  of  cases  and  statutes,  and  also  an  index  of  the 
subjects  treated,  at  the  end  of  the  volume. 

Amid  the  rapidly  accumulating  mass  of  reports  and  statutes  well 
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calculated  to  sometimes  bewilder  even  the  most  learned  lawyer,  one 
can  not  too  highly  appreciate  the  benefits  of  a  digest  so  admirably 
gotten  up  as  this  one. 

We  hope  Mr.  Abbott  will  not  cease  from  his  labors,  but  that  Vol. 
\1,  of  "Abbott's  National  Dige^st"  will  appear  in  due  course  of 
time. 


Laio  and  Pradice  in  SanhrxiptGy,  The  Practice  in  Bankruptcy  with 
,the  Bankrupt  Law  of  the  United  States  as  amended,  and  the  Rules 
and  Forms,  together  with  Notes  referring  to  all  Decisions  reported 
to  May  1st,  1872;  to  which  is  added  "The  Rules  of  Practice  for 
all  the  Courts  of  Equity  of  the  Uuited  States/'  by  Orlando  F. 
BrMP,  Register  in  Bankruptcy.  Fifth  Edition,  New  York, 
Baker,  Voorhis  &  Co.,  Publishers,  66  Nassau  street. 

r>ong  before  the  passage  of  the  United  States  Bankruptcy  Act  of 
1867,  a  uniform  rule  in  cases  of  insolvency  had  been  a  deeply  felt 
want  in  American  jurisprudence.  Conflicts  of  the  gravest  nature 
often  arose  under  the  manifold  insolvent  laws  of  the  various  States. 
The  bankruptcy  laws  of  the  European  nations  had  proved  extremely 
wholesome  for  the  trade,  beneficial  both  for  creditors  aud  debtors. 
The  intercourse  between  the  States  of  America  became  very  much 
increased  in  consecjuence  of  and  immediately  after  the  late  civil  war. 
"The  misfortunes  of  the  protracted  war  had  placed  a  burden  of  honest 
debts  upon  many,  which  they  could  never  hope  to  pay.^'  It  is  there- 
fore quite  natural  that  our  national  legislature  should  have  turned 
their  attention  to  the  framing  of  the  uniform  system  of  bankruptcy 
throughout  the  United  States,  which  finally  became  the  law  of  the 
land  in  March,  1867. 

New  as  these  proceedings  were  to  the  Bench  and  Bar  of  the  coun- 
try, the  rulings  under  and  the  constructions  of  the  Act  soon  became 
numerous,  aud  of  widely  different  conceptions.  Decisions  fairly 
rained  over  the  land,  and  with  that  characteristic  so  common  to  the 
American  Judge — for  the  sake  of  justice  in  some  instances,  but  in 
most  cases  for  the  sake  of  renown — the  reports  of  decisions  in  bank- 
ruptcy swelled  to  numerous  volumes  in  the  short  period  of  a  few 
years. 

The  Bankruptcy  Law  is  an  institution  among  us,  and  like  all  other 
institutions  of  that  kind,  it  becomes  more  difficult  in  its  bearings  and 
practice,  the  more  our  wise  judges  tinker  with  it,  and  the  more  differ- 
ent constructions  they  give  its  sometimes  oracular  provisions. 
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It  IS  therefore  natural  that  the  work  whose  name  heads  these  lines 
should  at  once  have  comroanded  the  attention  of  the  profession,  and 
it  is  equally  natural  that  five  editions  should  have  been  published,  in 
the  short  period  of  three  years,  after  the  value  of  the  book  had  been 
fairly  appreciated.  In  September,  1868,  the  author,  who  is  Register 
in  Bankruptcy  of  the  Baltimore  District,  issues  his  book,  and  in  May, 
1872,  the  fifth  edition  leaves  the  press. 

The  contents  of  the  book  are  fully  set  forth  in  the  title  which  we 
print  above.  The  Act  itself,  with  its  various  amendments,  including 
those  passed  at  the  last  session  of  Congress,  is  given  in  full.  Copious 
notes  refer  the  reader  to  all  the  decisions  of  the  District  and  Circuit 
Judges,  quoting  in  full  the  essential  portions  of  the  decisions  and 
their  applications.  The  book  opens  with  a  clear  treatise  on  the  sys- 
tem inaugurated  with  the  Act,  and  it  leads  the  reader  through  the 
whole  process  from  the  time  of  filing  the  petition  to  the  final  dis- 
charge. It  dwells  at  length  upon  the  duties  of  assignees,  and  reads 
a  lecture,  well  digested,  to  all  the  officers  who  have  any  connection 
with  the  various  phases  through  which  the  bankrupt  and  his  credi- 
tors have  to  pass.  It  contains  all  the  forms  used  in  bankruptcy  pro- 
ceedings, all  the  rules  governing  them ;  it  winds  up  with  a  complete 
general  index,  which  renders  it  easy  to  the  layman  even  to  wind  his 
way  through  the  labyrinth  of  the  new  law. 

The  author  has  certainly  mastered  the  subject,  and  with  the  aid  of 
the  extensive  practice  enjoyed  by  him  as  Register  of  the  most  im- 
portant Bankruptcy  Courts,  has  succeeded  in  rendering  his  experience 
extremely  useful.  The  volume  is  neatly  printed  and  handsomely 
bound ;  it  is  at  once  creditable  to  the  printer  and  binder,  and  is  a 
lasting  monument  to  the  intellect  and  professional  qualities  of  the 
author. 


An  Essay  on  the  Prhiciples  of  Circumstantial  Eoidence.     By  the  late 

\Vm.  Wills,  Esq.  Edited  by  his  son,  Alfred  Wills,  Esq., 
Barrister-ftt-Law,  Philadelphia.  T.  &  J.  W;  Johnson  &  Co., 
Publisher^  No.  535  Chestnut  street,  Philadelphia. 

This  is  the  fifth  American  Edition  of  this  valuable  treatise,  taken 
from  the  fourth  London  Edition.  The  merits  of  the  work  are  so 
well  known  to  the  profession,  that  it  would  be  idle  to  give  it  an  ex- 
tended notice  here.  It  has  been  ten  years  since  the  third  London 
Edition  of  this  work  was  published,  and  during  that  time  the  author 
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has  collected  additional  material  to  illustrate  the  subject  of  his  essay. 
The  section  in  chapter  3,  on  scientific  testimony,  is  new.  Many 
parts  of  the  book  have  been  re-written,  and  it  will  be  found  not  less 
worthy  than  before  of  the  high  reputation  it  has  gained  as  the  oflF- 
spring  of  an  accurate,  clear  and  philosophic  mind. 


Bench  and  Bar,    Chicago. 
Western  Insurance  Beview,    St.  Louis. 
American  Law  Record.    Cincinnati. 
Solicitor's  Journal  and  Reporter,     Londim. 
PiUsbfirg  Legal  Journal. 
Maryland  Law  Reporter,    Baltimore. 
Lancaster  Bar, 

Pacific  Law  Reporter,     San  Francisco. 
Legal  Gazette,     Philadelphia. 
Superior  Court  Reporter,     Cincinnati. 


We  have  received  advance  copies  of  the  opinions  of  the  Supreme 
Court  of  New  Hampshire  in  the  cases  of  State  vs.  Hodge,  Northern 
Railroad  vs.  Concord  Railroad  and  A,,  and  Fisher  &  A,  vs.  Concord 
Railroad  and  A,,  Hill  vs.  Spear,  and  State  vs.  Jones,  In  this  last 
case,  which  treats  at  considerable  length  the  law  of  Insanity,  we  had 
prepared  an  elaborate  criticism,  which  has  been  reluctantly  crowded 
out  by  other  matter.  We  expect,  however,  to  present  it  in  the  next 
(January)  number.  Our  thanks  for  advance  sheets  of  these  decisions 
are  due  to  John  M.  Shirley,  State  Reporter. 


We  are  indebted  to  Messrs.  Sumner,  Whitney  &  Co.,  Law  Pub- 
lishers, San  Francisco,  for  advance  sheets  of  Index  to  40  California 
and  7  Nevada,  State  Reports.  Also,  for  a  very  handsome  copy  of 
OIney's  Code  of  Civil  Procedure  of  the  State  of  California,  and 
Sharpstein's  Digest  of  Fire  Insurance  Decisions,  which  we  are  una- 
ble to  notice  at  any  length,  owing  to  lack  of  space. 
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Boiling  Whitfield, 

Monticello. 

Jeffi?r«on, 

Cars  well  &  Denny, 

Louisville. 

Laurei\.% 

Rollin  A.  Stanley, 

Dublin. 

Liberty^ 

J.  W.  Farmer, 

Ilinesville. 

Lowndesy 

Whittle  &  Morgan^ 

Valdosta. 

MorriweatheT;^ 

John  W.  Park. 

Greenville. 
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G  E  O  B  G  I  A.—Contin^ted. 


COIXHTT. 

Nams. 

POBT  OfFIOK. 

Mitchell, 

W.  C.  McCall, 

Camilla. 

Monroe, 

R.  P.  Trippe, 

Forsyth. 

Morgan, 

J.  C.  Bamett, 

Madison. 

Marray, 

Wm.  Luffman, 

Spring  Place. 

Muscogee, 

Ingram  &  Crawford, 

Columbus. 

Newton, 

L.  B.  Anderson, 

Covington. 

Oglethorpe, 

E.  C.  Shackelford, 

Lexington. 

Paulding, 

S.  L.  Strickland  &  N.  N.  Beall, 

Dalhis. 

Pierce, 

John  C.  Nicholls, 

Blackshear. 

Pike, 

H.  Green, 

Zebulon. 

Polk, 

Batt  Jones, 

Van  Wert. 

Pulaski, 

Charles  C.  Kibbee, 

Hawkinsville. 

Richmond, 

A.  R.  <&  H.  G.  Wright, 

Augusta. 

Schley, 

Hudson  &  Wall, 

Ellaville. 

Schriven, 

Geo.  R.  Black, 

Sylvania. 

Kpanlding, 

D.  N.  Martin, 

Griffin. 

Sumter, 

Hawkins  <&  Guerry, 

Americufi. 

Taliaferro, 

James  F.  Reid, 

Crawfordsville. 

Terrell, 

R.  F.  Simmons, 

Dawson. 

Troup, 

Speer  &  Speer, 

T^aGrange. 

Upson, 

John  I.  Hall, 

Thomaston« 

Walker, 

J.  C.  Clements, 

Lafayette. 

Walton, 

John  W.  Arnold, 

Monroe. 

Wilkes, 

W.  M.  Reese, 

Washington. 

Whitfield, 

J.  A.  R.  Hanks, 

IDAHO. 

Dalton. 

Nez  Perce, 

Jasper  Rand, 

ILLINOIS. 

Lewiston. 

Adams, 

G.  W.  Fogg, 

Quincy. 

A  lexander, 

Allen,  Mulkey  &  Wheeler, 

Cairo. 

Cass, 

J.  Henry  Shaw, 

Beardstown. 

Champaign, 

Sweet  &  Lothrop, 

Champaign. 

Clark, 

Whitehead  &  Hare, 

Marshall. 

Cook, 

E.  A.  Otis, 

Chicago. 

DeWitt, 

Palmer  &  Ferguson, 

Clinton. 

Douglass, 

R.  B.  Mcpherson, 

Tuscola. 

DuPage, 

W.  G.  Smith, 

Wheaton. 

Effingham, 

S.  F.  Gilmore, 

Effingham. 

Fayette, 

J.  W.  Ross, 

Vandalia. 

Ford, 

A.  M.  McElroy, 

Paxton. 

Franklin, 

Alfred  C.  Duff, 

Benton. 

(xreene, 

Burr  &  Wilkinson, 

Oarrollton- 

Grundy, 

E.  Sanford, 

Morris. 

Hamilton, 

R.  S.  Anderson, 

McLeansboPd. 

Hancock, 

David  Mack, 

Carthage. 

Iroquois, 

Blades  &  Kay, 

Watseka. 

Jefferson, 

Casey  &  Patton, 

Ml  Vernon. 
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Coxnrrr. 

J.  jLi  xj  ±  XV  \j  ±  a — uomtnvea, 
Nams. 

Post  Ornoi. 

Jereej, 

M.  B.  Miner, 

Jerseyville. 

Kane, 

Wheaton,  Smith  &  McDoIe, 

Aurora. 

Kankalee, 

C.  A.  Lake, 

Kankalee  City. 

Knox, 

J.  B.  Boggs, 

Galesburg. 

Lawrence, 

T.  P.  Lowry, 

Lawrenceville. 

Tiee, 

A.  K.  Truftdell, 

Dixon. 

Livingston, 

Pillsbury  &  Lawrence, 

Pontiac. 

McLean, 

Stevenson  &  Ewing, 

Bloomington. 

Macon, 

L  A.  Buckingham, 

Decatur. 

Macoupin, 

John  S.  McMillan, 

Carlinviile. 

Marshal], 

A.  J.  Bell, 

Lacon. 

Mason, 

Wright  &  Cochran, 

Havana. 

Ma8!Uic, 

Edward  McMahon, 

Metropolis. 

Mercer, 

McCoy  &  Clokey, 

Aledo. 

Montgomery, 

W.  T.  Coale, 

Hillsboro. 

Morgan, 

Wm.  Brown, 

Jacksonville. 

Moultrie, 

VV.  G.  Patterson, 

Sullivan. 

Peoria, 

Thomas  Cratty, 

Peoria. 

Piatt, 

S.  R.  Reed, 

Monticello. 

Pope, 

Thomas  H.  Clarke, 

Golconda. 

Pulaski, 

George  S.  Pidgeon, 

Mound  City. 

Putnam, 

Frank  Whiting, 

Granville. 

Richland, 

F.  D.  Preston, 

Olney. 

Rock  Island, 

W.  H.  Gest, 

Rock  Island. 

St.  Clair, 

Kase  &  W^ilderman, 

Belleville. 

Sangamon, 

Broad  well  &  Springer, 

Springfield. 

Shelby, 

He.s8  &  Stephenson, 

Shelbyville. 

Stark, 

Miles  A.  Fuller, 

Toulon. 

Tazewell, 

John  B.  Cohrs, 

Pekin. 

Union, 

Hugh  Andrews, 

Jonesboro*. 

Vermillion, 

Wm.  A.  Young, 

Danville. 

"Warren, 

W^illiam  Marshall, 

Monmouth. 

Wayne, 

James  A.  Creighton, 

Fairfield. 

Williamson, 

George  W.  Young, 

Marion. 

Woodford, 

George  H.  Kettele, 

INDIANA. 

Metamora. 

Allen, 

Combs,  Miller  &  Bell, 

Fort  Wayne, 

Boone, 

Ralph  B.  Simpson, 

Lebanon. 

Cass, 

Frank  Swigot, 

Logansport. 

Clarke, 

S.  L.  Robison, 

Charlestown. 

Clay, 

A.  T.  Rose, 

owling  Green. 

Cmwford, 

N.  R.  Peckinpaugh, 

Leavenworth. 

DayiesB, 

W.  J.  Mason, 

Washington. 

Dearborn, 

Adkinson  &  Robertfi, 

LawrenoebuTg. 

T>ecatur, 

Gavin  &  Miller, 

Greensbuig. 

DeKalb, 

James  E.  Rose, 

Butler. 

Elkhart, 

Blake  &  Johnson, 

Goahen. 
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INDIAN  A—Cmtinued. 


CoirwTY. 

NilMB. 

Post  Orriom, 

Floyd, 

Huckeby  &  Huckeby, 

New  Albany. 

Fountain, 

Nebeker  &  Cambern, 

Covington. 

Franklin, 

Chas.  Moorman, 

Brook  ville. 

Oibson, 

Wm.  M.  Land, 

Princeton. 

Grant, 

G.  T.  B.  Carr, 

Marion. 

Ilamilton, 

Evans  &  Stephension, 

Noblesville. 

Hancock, 

James  L.  Mason, 

Greenfield. 

Harrison, 

Wolfe  &  Stockslager, 

Cory don. 

Henrv, 

Wm.  Grose, 

New  Castle. 

HowarJ, 

J.  H.  Kroh, 

Kokomo. 

Huntington, 

DeLong  &  Cole, 

Huntington. 

Jac^;  -ion, 

Long  &  Long, 

Brownstown. 

J:ut^jr, 

Thomas  J.  Spitler, 

Rensselaer. 

Jay, 

James  W.  Templer, 

Portland. 

JefTerson, 

Wilson  &  Wilson, 

Madison. 

Johnflon, 

Jno.  W,  Wilson, 

Franklin. 

Knox, 

J.  8.  Pritchett, 

Vincennes. 

LaGrange, 

C.  U.  Wade, 

LaGrange. 

Lake, 

Horine  &  Fancher, 

Cro^n  Point. 

UPorte, 

E.  G.  McCollum, 

LaPorte. 

Madinon, 

James  U.  McConnel, 

Anderson. 

Marion, 

Robert  N.  Lamb. 

Indianapolis. 

Monroe, 

James  B.  Mulky, 

Bloomington. 

Morgan, 

J.  V.  Mitchell, ' 

Martinsville. 

Ohio, 

S.  R.  &  D.  T.  Downey, 

Rising  Sun. 

Perry, 

Charles  H.  Ma'K>n, 

Cannelton. 

Pike, 

Charles  H.  McCarty, 

Petersburg. 

Porter, 

Thomas  J.  Merrifield, 

Valparaiso. 

Poesy, 

Spencer  &  Loudon, 

Mt.  Vernon, 

Randolph) 

Browne  &  Thomi»son, 

Winchester. 

Scott, 

W.  C.  Price, 

Lexington. 

Spencer, 

G.  L.  Beinhard, 

Rockport. 

Stark, 

S.  A.  McCrackin, 

Knox. 

Steuben, 

Gale  &  Glasgow, 

Angola. 

Sullivan, 

John  T.  Gann, 

Sullivan. 

Tipton, 

John  M.  Goar, 

Tipton. 

Vanderberg, 

W.  Frederick  Smith, 

Evans  ville. 

Washington, 

Horace  Heffren, 

Salem. 

Wells, 

David  T.  Smith 

IOWA. 

Blufilon. 

Benton, 

John  Shane, 

Vinton. 

Boone, 

C.  W.  Williams, 

Boonesboro. 

Cass, 

J.  L.  Hanna, 

Atlantic. 

Cerre  Gk>rda, 

Stanberrv,  Gibson  &  Stanberry, 

Mason  City. 

Clarke, 

Chancy  <&  Wilson, 

Osceola. 

Clinton, 

Albert  L.  Levy, 

Clinton. 

l>ea  Moines, 

Halls  &  Baldwin, 

Burlington. 

Dubuque, 

Shiras,  Van  Dasee  &  Henderson, 

Dubuque. 
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I  O  W  A—OcmHnued, 


COUIITT. 

Namx. 

Po«T  Otfxoi.                      . 

Fayette, 

Ainsworth  &  Mil'ar, 

West  Union. 

Greene, 

Jackson  &  Potter, 

JefferBon. 

Guthrie, 

Wm.  Elliott, 

Panora. 

Hancock, 

James  Crow, 

Ellington. 

Hardin, 

Enoch  W.  Eastman, 

Eldora. 

Henry, 

T.  W.  &  John  S.  Woolson, 

Mt.  Pleasant. 

Jasper, 

Smith  &  Cook, 

Newtt»n. 

Johnson, 

Edmonds  &.  Ransom, 

Iowa  City. 

Keokuk, 

George  D.  Woodin, 

Sigoumey. 

Xjce, 

Frank  AUyn, 

Keokuk. 

Linn, 

J.  M.  Preston  &  Soq, 

Marion. 

Lucas, 

E.  B.  Woodward, 

Chariton. 

Madison, 

J.  &  B.  Leonard, 

Winterset. 

Marion, 

Atherton  &  Anderson, 

Knoxville. 

Marshall, 

Parker  &  Rice, 

Marshalltown. 

Monroe, 

Anderson  &  Stuart, 

Albia. 

Page, 

Morledge  &  McPherrin, 

Clarinda. 

Polk, 

Phillips  &  Phillips, 

Des  Moines. 

Pottawatamie, 

Baldwin  &  Wright, 

(*ouncil  Bluff. 

Poweshiek, 

L.  C.  Blanchard, 

Montezuma. 

Scott, 

Stewart  &  Armstrong, 

Davenport. 

Tama, 

C.  B.  Bradshaw, 

Toledo. 

Taylor, 

R.  B.  Kinsell, 

Bedford. 

Union, 

J.  M.  Milyan, 

Alton. 

Wapello, 

E.  L.  Burton, 

Ottumwa. 

Warren, 

Bryan  A  Seevers, 

Indianola. 

Washington, 

H .'  &  W.  Scofield, 

Washington. 

Wayne, 

W.  W.  Thomas, 

Corydon. 

Webster, 

J.  F.  Duncombe, 

Fort  Dodge, 

Winneshiek, 

John  T.  Clark, 

Deoorah. 

Woodbury, 

Isaac  Pendleton, 

KANSAS. 

Sioux  City. 

Allen, 

Thurston  &  Gates, 

Humboldt. 

Anderson, 

W.  A.  Johnson, 

Garnett. 

Atchison, 

Horton  A  Waggener, 

Atchison. 

Bourbon, 

W.  J.  Bawden, 

Fort  Scott. 

Bourbon, 

E.  F.  Warl, 

Fort  Scott 

Butler, 

W.  T.  GalJiher, 

Eldorado. 

Chase, 

a  N.  Wood, 

Cottonwood  Falk 

Coffey, 

Fearle  &  Stratton, 

Burtington. 

Doniphan, 

Sidney  Tennent, 

Troy. 

Douglas, 

A.  J.  Reid, 

Lawrence. 

Franklin, 

A.  Franklin, 

Ottawa. 

Jackson, 

Wm.  Henry  Dodge, 

Holton. 

i( 

A.  M.  Crockett, 

Ketawaka. 

Jefferson, 

W.  E.  Stanley, 

Oskaloosa. 

Leavenworth, 

Clough  &  Wheat, 

Leavenworth  City 

Lyon, 

W.  T.  McCarty, 

Emporia. 

Law  and  CoUedion  Union, 
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K  A  N  S  A  B—Qmtinued, 


COUHTT, 

Navis. 

Post  Offiox. 

Miami, 

James  Kingsley, 

Paola. 

Morris, 

A.  J.  Hughes, 

Council  Grove. 

Pottawatomie, 

R.  S.  Hick, 

Louisville. 

Shawnee, 

James  M.  Spencer, 

KENTUCKY. 

Topeka. 

Ballard, 

Q.  W.  Reeves, 

Blandville. 

Ban-en, 

Smith  &  Son, 

Glasgow. 

Bath, 

Nesbitt  &  Gudgell, 

Owingsville. 

Caldwell, 

F.  W.  Darby, 

Princeton. 

Callaway, 

R.  D.  BrowD, 

Murray, 

Carter, 

J.  R.  Botts, 

Grayson. 

Christian, 

Ritter  &  Sypert, 

Hopkinsville. 

Clarke, 

W.  M.  Beckner, 

Winchester. 

DaviesR, 

G.  W.  Ray, 

Owensboro. 

Fayette, 

\Vm.  C.  P.  Breckenridge, 

Lexington. 

Fleming, 

A.  E.  Cole, 

Flemingsburg. 

Floyd, 

E.  G.  H.  Harris, 

Prestonsburg. 

Franklin, 

T.  N.  &  D.  W.  Lindsey, 

Frankfort. 

Oarrard, 

Jas.  A.  Anderson, 

Lancaster. 

Grant, 

W.  T.  Simmonds, 

Williamstown. 

Grayson, 

Thomas  E.  Ward, 

Litchfield. 

Green, 

Wm.  B.  Allen, 

Greensburg. 

Greennp, 

B.  F.  Bennet, 

Greenup. 

Hart, 

George  T.  Reed, 

Munfordsville. 

Henry, 

Buckley  &  Buckley, 

New  Castle. 

Hickman, 

F.  M.  Ray, 

Clinton. 

JefierHon, 

Edward  Badger, 

Louisville. 

JaBsamine, 

H.  A.  Anderson, 

Nicholasville. 

Johnson, 

J.  Frew  Stewart, 

Paintsville. 

Knox, 

F.  P.  Stickley, 

Barboursville. 

Lewis, 

George  T.  Halbert, 

Vanceburg. 

LivingHton, 

Bush  &  Bush, 

*  Smithland. 

Logan, 

A.  G,  Rhea, 

Russellville. 

Lyon, 

Dan.  B.  Caseidy, 

Eddyville. 

McCracken, 

Houston  &  Houston, 

Paducah. 

McLean, 

8.  J.  Boyd, 

Calhoun. 

liilagoffin, 

D.  D.  Sublett, 

Salyersville. 

Meade, 

Kincheloe  &  Lewis, 

Brandenburg. 

Mercer, 

Spilman  &  Spilman, 

Harrodsburg. 

Metcalfe, 

John  W.  Compton, 

Edmonton. 

Montgomery, 

John  Jay  Cornelison, 

Mount  Sterling. 

Oldham, 

J.  W.  Clayton, 

Lagrange. 

Powell, 

A.  C.  Daniel, 

Stanton. 

Pulaski, 

W.  H.  Pettus, 

Somerset. 

Rock  Castle, 

James  G.  Carter, 

Mt.  Vernon. 

RuRsell, 

J.  A.  Williams, 

Jamestown. 

Scott, 

Geo.  E.  Prewitt, 

Georgetown. 

Shelby, 

Erasmus  Frasier, 

Shelbyville. 
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K  E  N  T  U  C  K  Y—Caniinued. 

, 

CorKTY. 

Name. 

Post  Omcx. 

Simpson, 

G.  W.  Whitefiides, 

Franklin. 

Taylor, 

D.  G.  Mitchell, 

Campbellsville. 

Todd, 

J.  H.  Lowry, 

Elkton. 

Trigg, 

Jno.  S.  Bpiceland, 

Cadiz. 

Trimble, 

Jacob  Yeager, 

Bedford. 

Union, 

John  8.  Geiger, 

Morganfield. 

Warren, 

Bates  &  Wright, 

Bowling  Green. 

Washington, 

Richard  J.  Browne, 

Springfield. 

Webster, 

A.  Edwards, 

Dixon. 

Woodford, 

Turner  &  Twyman, 

LOUISIANA. 

Versailles. 

Ascension, 

R.  N.  Sims, 

Donaldson  ville. 

Avoyelles, 

Irion  &  Thorpe, 

Marksville. 

Baton  Rouge, 

George  W.  Buckner, 

Baton  Rouge. 

Caddo, 

Newton  C.  Blanchard, 

Shreveport. 

Caldwell, 

Arthur  H.  Harris, 

Columbia. 

Carroll, 

Ed.  F.  Newman, 

Providence. 

Catahoula, 

Smith  &  Boatner, 

Harrisonburg. 

East  Feliciana, 

Frank  Hardesty, 

Clinton. 

Franklin, 

Wells  &  Corkern, 

Winsborough. 

Grant, 

Bufus  K.  Houston, 

Colfax. 

Iberville, 

Samuel  Matthews, 

Plaquemine. 

Jackson, 

James  E.  Hamlett, 

Vernon. 

Lafayette, 

Conrad  Debaillon, 

Vermillionville. 

Lafourche, 

Thomas  L.  Winder, 

Thibodeaux. 

Madison, 

Wells  &  Rainey, 

Delta. 

Morehouse, 

Newton  &  Hall, 

Bastrop. 

Natchitoches, 

Morse  &  Dranguet, 

Natchitoches. 

Orleans, 
Orleans, 
Point  Coupee, 

Sam.  C.  Reid, 
Canonge  &  Cazabat, 
Thomas  H.  Hewea, 

New  Orleans, 

46  C«nwd«iet  Bum. 

New  Orlacns, 

«4  Exehangc  Flaw. 

Point  Coupee. 

Bichland, 

Wells  &  Williams, 

Ray  ville. 

(( 

H.  P.  Wells, 

Delhi. 

St.  Landry, 

Joseph  M.  M.  Moore, 

Opelousas. 

Tensay, 

Reeve  Lewis, 

St.  Joseph. 

Terrebonne, 

John  B.  Winder, 

Houma. 

Union, 

Barrett  &  Trimble, 

Farmerville. 

Webster, 

A.  B.  George, 

Minder. 

Washita, 

R.  W.  Richanlson, 

Monroe. 

u 

Richardson  &  McEnery, 

u 

West  Felicianna, 

Samuel  J.  Powell, 

St.  FranciBTillc. 

Winn, 

W.  R.  Roberts, 

MAINE. 

Winnfield. 

Kennebec, 

Joseph  Baker, 

Augusta. 

Knox, 

Geo.  H.  M.  Barrett, 

Bockport. 

Oxford, 

Virgin  &  Upton, 

Norway. 

Somerset, 

E.  W.  McFadden, 

Kendall's  Mills. 
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MABYLAND. 


CotTKTT. 

Name, 

Post  Offiok. 

All^hany, 

Semmes  <&  Bead, 

Cumberland. 

Anne  Arundel, 

Bandal  &  Hagiier, 

Annapolis. 

Baltimore, 

Reverdy  Johnson  &  C.  G.  Kerr, 

Baltimore. 

fC 

John  Thompson  Mason, 

« 

*  • 

•• 

Daniel  Clarke, 

It 

« 

John  I.  Yeilott, 

Towsonton. 

Caroline, 

James  B.  Steele, 

Denton. 

Cecil, 

John  E.  Wilson, 

Elkton. 

Charles, 

S.  Cox,  Jr., 

Port  Tobacco. 

Frederick, 

Wm.  P.  Maulsby,  Jr., 

Frederick. 

Qncen  Anne's, 

John  B.  Brown, 

Centreville. 

St.  Mary's, 

Combs  &  Downs, 

Leonardtown. 

Talbot, 

C.  H.  Gibson, 
MASSACHUSETTS. 

Easton. 

Bristol, 

Charles  A.  Read, 

MICHIGAN. 

Taunton. 

Allegan, 

Arnold  &  Stone, 

Allegan.* 

Barry, 

Wm.  H.  HayfoEd, 

HaslinKs. 

Bay, 

C.  H.  Denison, 

Bay  City. 

Calhoun, 

Wm.  H.  Brown, 

Marshall. 

<i 

Alvan  Peck, 

Albion. 

Houghton, 

Ball  k  Chandler, 

Houghton. 

Huron, 

Richard  Winsor, 

Port  Austin. 

Ingham, 

Wm.  H.  Pinckney, 

Lansing. 

Isabella, 

I.  N.  Fancher, 

Isabella. 

Jackson, 

Johns<m  &  Montgomery, 

Jackson. 

Ma(X)mb, 

Edgar  Weeks, 

Mt.  Clemens, 

Marquette, 

Maynard  &  Ball, 

Marquette. 

Oakland, 

0.  F.  Wisner, 

Pontiac. 

Oceana, 

F.  J.  Rufisel, 

Hart. 

Ottawa, 

L.  B.  Soule, 

Grand  Haven. 

Saginaw, 

Gay  lord  <&  Hanchett, 

Saginaw. 

St.  Clair, 

Atkinson  &  Parsons, 

Port  Huron. 

St.  Joseph, 

* 

Mason  &  Melendy, 

Centreville. 

Shiawassee, 

E.  Gould, 

Owasse. 

Tuscola, 

J.  P.  Iloyt, 

Caro. 

Wayne, 

Meddaugh  &  Driggs, 
MINNESOTA. 

Detroit. 

Benton, 

J.  Q.  A.  Wood, 

Sauk  Rapids. 

Dodge, 

G.  B.  Cooley, 

Mantorville. 

Fillmore, 

Murray  &  Mclntirc, 

Rushford. 

Martin, 

M.  E.  L.  Shanks, 

Fairmont. 

Mower, 

G.  M.  Cameron, 

Austin. 

Olmntead, 

Butler  &  Shandrew, 

Rocliester. 

Ranipey, 

S.  M.  Flint, 

St.  Paul. 

Steams, 

L.  A.  Evans, 

St.  Cloud. 

Steele, 

A.  C.  Hickman, 

Owatonna, 

Winona, 

Simpson  &  Wilson, 

Winona. 
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MISSISSIPPI. 

County. 

Namb. 

Post  Ormn. 

Amite, 

George  F.  Webb, 

Liberty. 

Bolivar, 

George  T.  Lightfoot, 

Neblett's  Landing. 

Calhoun, 

Koane  &  Boane, 

Pittsboro'. 

Carroll, 

James  Somerville, 

Carrolton. 

Chickasaw, 

Lacy  &  Thornton, 

Okalona. 

Chocktaw, 

John  B.  Hemphill, 

French  Camps. 

Claiborne, 

J.  H.  &  J.  F.  Maury, 

Port  Gibson. 

Clarke, 

Evans  &  Stewart, 

Enterprise. 

Coahoma, 

James  T.  Rucks, 

Friars'  Point 

Holmes, 

H.  S.  Hooker, 

Lexington. 

Itawamba, 

Clayton  &  Clayton, 

Tupelo. 

Jasper, 

Street  &  Chapman, 

Paulding. 

Jefferson, 

B.  B.  Paddock, 

Fayette. 

Lauderdale, 

Steel  &  Watts, 

Meridian. 

Tjawrence, 

K.  R.  Webb, 

Brookhaven. 

Leake, 

Baymond  Reid, 

Carthage. 

Lincoln, 

Chrisman  &  Thompson, 

Brookhaven. 

Lowndes, 

Leigh  &  Evans, 

Columbus. 

Madison, 

S.  M.  Wook, 

Canton. 

Marshall, 

Strickland  <&  Fant, 

Holly  Springs. 

Monroe, 

John  B.  Walton, 

Aberdeen. 

Oktibbeha, 

Sullivan  &  Turner, 

Starkville. 

Panola, 

Miller  <&  Miller, 

Sardis. 

Pike, 

Applewhite  &  Son, 

Magnolia. 

Kankin, 

W.  B.  Shelby, 

Brandon. 

Tallahatchee, 

Bailey  &  Boothe, 

Charleston. 

Tishemingo, 

L.  P.  Reynolds, 

Jacinto. 

Tunica, 

T.  J.  Woodson, 

Austin. 

Warren, 

H.  F.  Cook, 

Vicksburg. 

Washington, 

Trigg  &  Buckner, 

Greenville. 

Wilkinson, 

L.  K.  Barber, 

Woodville. 

Winston, 

W.  S.  Boiling, 

Louisville. 

Yazoo, 

Miles  &  Epperson, 

Yazoo  City. 

# 

MISSOUBI. 

Adair, 

Ellison  &  Ellison, 

Rirksville. 

Atchison, 

Durfee,  McKillop  &  Co., 

Rockport 

Audrian, 

Wm.  0.  Forrist, 

Mexico. 

Barry, 

James  A.  Vance, 

Pierce  City. 

Barton, 

G.  H.  Walser, 

Lamar. 

Buchanan, 

J.  W.  &  John  D.  Strong  &  J.  C. 

Hedenberg, 

St.  Joseph. 

Butler, 

Snoddy  &  Matthews, 

Popbir  Bloff. 

Caldwell, 

Lemuel  Dunn, 

Kingston. 

Cape  Girardeau, 

Lewis  Bix>wn, 

Gape  Girardeau. 

Carroll, 

B.  D.  Lucas, 

Carrolton. 

Chariton, 

Charles  A.  Winslow, 

Brunswick. 

Clay, 

John  T.  Chandler, 

Liberty. 

Clinton, 

Charles  A.  Wright, 

Plattsburg. 
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MISSOUBJ— Omltnued. 


CoritTT. 

Namb. 

PoeT  OrnoB. 

Cole, 

£.  S.  King  &  Bro., 

Jefferson  City. 

Cooper, 

John  Coegrove, 

Boonville. 

Daviem, 

Richardson  &  Ewing, 

Gallatin. 

DeEalb, 

Samuel  C.  Loring, 

Maysville. 

Dent, 

G.  S.  Duckworth, 

Salem. 

Gentry, 

I.  P.  Caldwell, 

Albany. 

Grundy, 

Daniel  Metcalf, 

Trenton. 

Harrison, 

D.  J.  Heaston, 

Bethany. 

Hickory, 

Charles  Kroff, 

Hermitage. 

Holt, 

T.  H.  Parrish, 

Oregon. 

Iron, 

J.  P.  Dillingham, 

Ironton. 

Jackson, 

Holmes  &  Dean, 

Kansas  City. 

Jasper, 

Wm.  Cloud, 

Carthage. 

Johnson, 

N.  H.  Conklin, 

Warrensburg. 

La&yette, 

Ryland  &  Son, 

Lexington. 

Lawrence, 

John  T.  Teel, 

Mount  Vernon. 

Lewis, 

F.  W.  Rash, 

Monticello. 

Lincoln, 

Wm.  Frasier, 

Troy. 

Linn, 

A.  W.  Mullins, 

Linneus. 

(1 

Thomas  Whitaker. 

Bucklen. 

LivingBt«)n, 

C.  H.  Mansur, 

ChiUicothe. 

McDonald, 

A.  H.  Kennedy, 

Pineville. 

Macon, 

A.  J.  Williams, 

Macon  City. 

Madison, 

B.  B.  Cahoon, 

Frederickton. 

Meroer, 

C.  M.  Wright, 

Princeton. 

Miller, 

Isiah  Latchem, 

Oakhurst. 

Moniteau, 

Moore  &  Williams, 

California. 

Montgomery, 

L.  A.  Thompson, 

Danville. 

New  Madrid, 

R.  A.  &  R  H.  Hatcher, 

New  Madrid. 

Perry, 

John  B.  Robinson, 

Perry  vi  He. 

Pettis, 

Richard  P.  Garrett, 

Sedalia. 

Phelps, 

Alf.  Harris, 

Rolla. 

Pike, 

Fagg  &  Dyer, 

Louisiana. 

Putnam, 

Fred.  Hyde, 

Unionville. 

Ralls, 

E.  W.  Southworth, 

New  London. 

Randolph, 

Porter  &  Rothwell, 

Huntsville. 

St.  Francois, 

F.  M.  Carter, 

Farmington. 

St.  Louis, 

Lewis  &  Daniel, 

St.  Louis, 

6T1M  ChMtnot  Su 

« 

A.  H.  Bereman, 

St.  Louis, 

Cor.  4th  4  0U?«  8U. 

Saline, 

John  W.  Bryant, 

Marshall. 

Scott, 

J.  H.  Moore, 

Commerce. 

Stoddard, 

Hicks  &  McKeon, 

MONTANA. 

Bloomfield. 

Edgerton, 

W.  E.  Cullen, 

Helena. 

Madison, 

Samuel  Word, 

Viiginia  City. 
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NEBRASKA. 

County. 

■ 

Post  Om 

CasB, 

Maxwell  &  Chapman, 

Phittsmouth. 

Johnson, 

Charles  A.  Holmef,                ^ 

Tecumaeh. 

Nemaha, 

Jarvia  S.  Church, 

Brownsville. 

Otoe, 

W.  W.  Warden, 

Nebraska. 

Platte, 

Leander  Gerrard, 

NEVADA. 

Columbus. 

Humboldt, 

Patrick  H.  Harris, 
NEW    HAMPSHIBE. 

UnionTilIe. 

Cheshire, 

E.  M.  Forbes, 

Winchester. 

HillBboro, 

G.  Y.  Sawyer  &  Sawyer  Junior, 
NEW    JERSEY. 

Nashn.a. 

1 

Cumberland, 

Alex.  H.  Sharpe,    * 

MUlville. 

Rsnex. 

John  W.  Taylor, 

Newark. 

'Hudson, 

Joseph  F.  Randolph,  Jr., 

Jersey  City. 

Hunterdon, 

Alex.  Wurts, 

Flemington. 

Mercer, 

Leroy  H.  Anderson, 

Princeton. 

Middlenex, 

James  H.  Van  Cleef, 

New  Brunswick. 

Monmouth, 

Charles  Haight, 

Freehold. 

Passaic, 

Andrew  J.  Sand  ford, 

Paien?on. 

Somerset, 

Bartine  &  Long, 

Somerville. 

Sussex, 

Robert  Hamilton, 

Newton. 

Warren, 

J.  G.  Shipman, 

NEW    YORK. 

Belvldere. 

Alleghany, 

John  G.  Collins, 

Angelica. 

Cattaraugus, 

Scott  &  Laidland, 

EUicotvine. 

Cajuga, 

C.  W.;Haynes, 

Port  Byron. 

Cortland, 

John  S.  Barber, 

Corilaud. 

Essex, 

A.  C.  &  B.  L.  Hand, 

Elizabethtown. 

Franklin, 

Horace  A.  Taylor, 

Malone. 

Fulton, 

McCarty  &  Parke, 

Gloversville. 

Genessee, 

J.  G.  Johnson, 

Batavia. 

Greene, 

Rufus  W.  Watson, 

Catiskill. 

Kings, 

P.  S.  Crooke, 

Brooklyn. 

Lewis, 

Edward  A.  Brown,  Jr., 

Lowville. 

Tiivingston, 

Geo.  W.  Daggett, 

Nunda. 

Monroe, 

H.  &  G.  H.  Humphrey, 

Rochester. 

Montgomery, 

J.  D.  &  F.  F.  Wendell, 

Fort  Plain. 

New  York, 

Broome  &  Broome, 

New  York, 

10  Wall  Sti«cC. 

i< 

Morrison,  Tianterbach  A  Spingam, 

New  York, 

tt 

Charles  O^Conor, 

New  York. 

tt 

Richard  O'Gorman, 

»< 

Ontario, 

Metcalf&  Field, 

Canandaigna. 

Orange, 

J.  M.  Wilkin, 

Montgomeiy. 

Otsego, 

James  A.  Lyne«, 

Cooperstown. 

Rensselaer, 

G.  B.  <&  J.  Kellog, 

Troy. 
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NEW     YOB  K—0^n(iM4i^fl 

ComsTY. 

Name. 

Post  Offioe, 

Richmond, 

Nathaniel  J,  Wyeth, 

Richmond. 

St.  Lawrence, 

L.  Hasbrouck,  Jr^ 

Ogdensburg, 

Schoharie, 

John  S.  Pindar, 

CobleskiU. 

Schuyler, 

S.  L.  Rood, 

Watkins. 

Steuben, 

A.  M.  Spooner, 

Avoca. 

u 

W.  W.  Oxx, 

Bath. 

Sullivan, 

Arch.  C.  A  T.  A.  Niven, 

Monticello, 

Tompkins, 

Merritt  King, 

Xewfield. 

Ulster, 

T.  R  &  F.  L.  Westbrook, 
NOBTH    CABOLIKA, 

Kingston, 

Anson, 

R.  Tyler  Bennet, 

Wadesboro. 

Bertie, 

James  L.  Mitchell, 

Windsor. 

Buncombe, 

A .  T.  &  T.  F.  Davidson, 

Ashville. 

Cabarnua, 

W.  J.  Montgomery, 

Concord. 

Camden, 

D.  D.  Ferebee, 

South  Mills. 

Carteret, 

John  M.  Perry, 

Beaufort, 

Catawba, 

John  F.  Murrill, 

Hickory  Tavern, 

ii 

John  R  Hussy, 

Newton, 

Chatham, 

J.  J.  Jackson, 

Pittsboro, 

Cherokee, 

John  Rolan, 

Murphey, 

Columbus, 

J.  W.  Ellis, 

Whitenlle, 

Currituck, 

P.  II.  Morgan, 

Indian  Ridge, 

£dgecomb, 

W.  H.  Johnston, 

Tarboro. 

(ircene. 

W.  J.  Ra^'berry, 

,Snow  Hill, 

Guildford, 

Dillard  &  (rilmer, 

lirec-n8lx)ro. 

Halifax, 

Walter  Clark, 

Halifax  C.  H, 

Jiamett, 

John  A.  Spears, 

Harnott  C.  H, 

Haywood, 

W.  B.  &  G.  S.  Pergnson, 

Waynesvillc, 

Jackson, 

James  R.  Love, 

Webster. 

McDowell, 

W.  H.  Malone, 

Marion, 

Mecklenberg, 

W.  R  Bynum, 

Charlotte. 

Onslow, 

Richard  W.  Mixon, 

JacksonviHcv 

Pasquotank, 

C.  W.  Grandy,  Jr., 

Elizabeth  Citv, 

* 

Perquimans, 

J.  M.  Albertson, 

Hertford. 

Pitt, 

T.  C.  Singletary, 

<  Jreenville. 

Richmond, 

(filbert  M.  Patterson, 

Laurenburg. 

Rockingham, 

Reld  &  Settle, 

Wentworth. 

Rowan, 

Blackmer  &  McCorkle. 

8alisburg. 

Sampson, 

Milton  C.  Richardson, 

Clinton. 

Cnion, 

S.  U.  Walkup, 

Monroe. 

Wake. 

Wm.  R.  Cox, 

Haleigh. 

AVarren, 

R.  Pritcbard, 

Warrenton, 

Washington, 

Edmund  W.  Jones, 

Ply  month. 

Yadkin, 

John  A.  Hampton, 

Hamptonville. 
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OHIO* 

CcnmTV. 

Namk. 

Vast  Orrta 

AdaniK, 

F.  D.  Baylesa, 

West  Union. 

Ashtabula^ 

Wtodbury  &  Buggies, 

Jefferson. 

Athens^ 

Brownjf  &  Wildefl, 

AthenR. 

A  nglaize. 

G.  W,  Andrews, 

Wapaconeta, 

Bf^lraont, 

M.  D.  King, 

Barnesville. 

Browiiy 

Baird  &  Youngs 

Ripley. 

Carroll, 

C.  W.  Newell, 

Carrol  ton. 

Clinton, 

J,  M.  Kirk, 

Wilmington. 

Columbianii;. 

Henry  C.  Jonep^ 

Balem. 

Crawford;. 

Thomas  Beer, 

Bucyrus. 

Cuyahoga, 

^    E.  D.  Stark, 

Cleveland, 

Delaware,. 

J.  J.  Glover, 

Delaware. 

Fayelte, 

S.  F.  Kerr, 

Washington  C.  H. 

Franklin,. 

John  G.  McGuffey^ 

Columbus. 

Fulton, 

W.  C.  Kelly, 

Wauseon. 

HamDtonTy 

Logan  &  Kandell, 

Cincinnati. 

u 

Moulton  <&  Johnson^ 

li 

t< 

Henry  Stan  berry  ^ 

u 

Uf 

A.  Taft  &  Sons, 

(( 

Itr 

Kufus  King, 

II 

U 

Stanley  Mathew», 

<• 

It- 

Thomas  T.  Heath, 

« 

t^ 

Benj.  Butter  worth. 

If 

((• 

Hoadley  &  Johnson, 

11 

Hardirt, 

John  D«  King, 

Kenton. 

Highland^ 

R.  S.  Leake, 

Greenfield. 

Hockingy 

Homer  L.  Wright, 

Logan. 

Hnron, 

Charles  B.  Stickney, 

Norwalk. 

Knox, 

H.  H.  Greer, 

Mt.  Vernon. 

Lake, 

John  W/Iyler, 

Painsville. 

Logan, 

Kernan  &  Kernan, 

Bellefontaine. 

Lucas, 

Haynes  &  Price, 

Toledo. 

Mahoning,. 

Landon  Masten, 

Canfield. 

Marion, 

H.  T.  Van  Fleet, 

Marion. 

Medina^ 

Blake,  Woodward  &  Codding, 

Medina. 

Meigs, 

J.  &  J.  P.  Bradbury, 

Pomeroy* 

Miiinii, 

W.  S.  Thomas, 

Trov. 

Montgomery,. 

J.  A.  McMahon, 

Dayton. 

Morgan, 

Hanna  &  Kennedy,. 

McConnelsville* 

Morrow, 

Andrews  &  Roger?, 

Mount  Gilead. 

Ottawa,             , 

\Vm.  B.  Sloan, 

Port  Clinton. 

Paulding,. 

P,  W.  Hardesty, 

Paulding. 

Pickaway. 

8.  W.  Courtright, 

Circleville. 

Pike, 

J.  J.  Green, 

Waverly. 

S^andujiky,. 

John  Elwell, 

Fremont. 

Shelby,  ' 

A.  J.  Bebstock, 

Sidney. 

Stark, 

Louis  Schaofer, 

Canton. 

Tuscarawas^ 

A.  L.  Neely, 

Kew  Philtdelpbi** 

Union, 

Porter  &  Sterling, 

Marysville* 

Washington^ 

Knowles,  Alban  &  Hamilton, 

Marietta. 
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OBSGON. 

COPNTt. 

Nams« 

POBT  OVTIOB. 

Baker, 

L  0.  Stems, 

Baker  City* 

Benton, 

John  Burnett^ 

Oorvallis* 

DouglaR, 

W.  R.  Willis, 

Roseburg* 

Marion, 

Chester  K.  Terry) 

Salem. 

Alleghany 

William  Blakely, 

Pittsburg. 

Bedford, 

E.  F.  Kerr, 

Bedford. 

Bradford, 

Delos  Rockwell) 

Troy. 

Cambria, 

Georj;^e  M.  Reade, 

EbensbUrg^ 

Cameron, 

Samuel  C.  Hyde, 

Emporium. 

Centre, 

McAllister  &  Beaver, 

iBellefonte. 

Chester, 

Alfred  P.  Reid, 

West  Chester. 

Clarion, 

David  Lawson, 

Clarion. 

Clinton, 

C.  S.  McCorrnick, 

Lock  Haverk 

Crawford, 

H.  L.  Richmond  &  Son, 

Meadvire. 

Dauphin, 

I.  M.  McClure, 

Harrisburgv 

Elk, 

George  A.  Rathburn, 

Ridgeway. 

Erie, 

J.  C.  &  F.  F.  Marshall) 

Erie. 

Fayette, 

McDowell  &  Litman, 

Uniontown^ 

Indiana, 

J.  N.  Banks, 

Indiana. 

Lancaster, 

Reul)en  H.  Long, 

Lancaster. 

Lawrence) 

D.  S.  Morris, 

Newcastle. 

Lebanon, 

A.  Stanley  Ulrich, 

Lebanon. 

Luzerne, 

A^  A.  Chase, 

Scran  IoHn 

Mercer, 

Griifith  &  Mason, 

Mercer. 

Montour, 

Isaac  X.  Grier, 

Dailville. 

Northampton) 

M.  Hale  Jones, 

Easton. 

Perry, 

Lewis  Potter^ 

New  Blootnfield. 

Philadelphia, 

Wm.  Henry  Rawle, 

Philadelphia. 

710  Wataut  Street, 

Pike, 

John  Nyce, 

Milford. 

SchuylkiU, 

J.  W.  Ryan, 

Pottsville. 

Somerset, 

Samuel  Gaither, 

Somerset* 

Sullivan, 

O.  Logan  Grim, 

Laporte. 

Union, 

Linn  A  Dill, 
SOUTH    CAEOLINA. 

Lewisburg, 

Abbeville, 

Thomas  Thompson, 

Abbeville  C.  H. 

Anderson, 

J.  S»  Murray, 

Anderson  C.  H. 

Barnwell, 

John  J,  Ma  her, 

Barnwell. 

Barnwell, 

Samuel  J.  Hay, 

Barnwell. 

Beaufort, 

Colcock  &  Ilutson, 

Poootaligo. 

Charleston, 

Memminger,  Pinckney  &  Jervey, 

Charleston. 

Chesterfield, 

W.  L.  T.  Prince, 

Cheraw. 

Clarendon, 

Haynsworth,  Fraser  &  Barron, 

Manning. 

Colleton, 

Williams  &  Fox, 

W^aterboro'. 

Darlington, 

Mclver  &  Boyd, 

Darlington  C.  H 

Edgefield, 

Thomas  P.  Magrath, 

Edgefield  C.  H. 

Fairfield, 

James  H.  Rion, 

Winnsboro*. 

xviir 


Law  and  Colled  ion   Union, 


CODNTT. 

iJrecnville, 

Kersiiaw, 

Lancji-ster, 

Laurens, 

Marllx>rougli, 

Oi'angeburg, 

Pickeiw, 

Kichland, 


u 


it 


(( 


.Spartanaburg, 
8urupt€r, 
Union, 
Williamsburg, 


Bedford, 

Benton, 

Bledsoe, 

Blount, 

Bradley, 

Cannon, 

Carter, 

Carrol, 

Coffee, 

Che^uhara, 

Claiborne, 

Cocke, 

Davidson, 

Decatur, 

DeKalb, 

Dickson, 

Dyer, 

Fentress, 

Franklin, 

(iibson, 

(Jiles, 

( Jrundy, 

Hamilton, 

Hardin, 

Hardeman, 

Hawkins, 

Haywood, 

Henderson, 

Henrv, 

Hickman, 

Humphrey  fli, 

Jackson, 


SOUTH    CABOLINA- 

Namr, 

Earle  &  Bly  the, 
Kershaw  &  Kershaw. 
W.  A.  Moore, 
S.  &  H.  L.  McGowan, 
Hudson  <fc  Newton, 
W.  J.  DeTreville, 
Whitner  Symmes, 
Melton  4&  Clark, 
E.  K.  Arthur, 
Pope  &  Haskell, 
Ta  ley  &  Barnwell, 
J.  M.' El  ford, 
Rich aixl son  &  Son, 
Robert  W.  Shand, 
Barron  &  Gilland, 

TENNESSEE, 

H.  L.  &  R.  B.  Davidson, 
W.  F.  Doherty, 
8.  B.  North rup, 
Sam.  P.  Rowan, 
J.  N.  Aiken, 
liurton  <fe  Wood, 
W.  C.  Emmert, 
James  P.  Wilson, 
George  W.  Davidson, 
L.  J.  Lowe, 
Robert  F.  Patterson, 
McSween  &  Son, 

F.  T.  Reid, 

G.  W^  Walters, 
Nesniith  &  Bro., 
R.  ^I.  Baldwin, 
A.  P.  Hall, 

A.  M.  Garrett, 

Newman  <fe  Tumey, 

G.  H.  Hnll, 

James  &  W.  H.  McCallum, 

James  W^  Boul(lin» 

M.  II.  Clift 

John  A.  Pitts, 

Hill  &  Hardin, 

A.  A.  Kyle, 

II.  B.  Folk, 

J.  W.  G.  Jones, 

J.N.  Thomason, 

O.  A.  Nixon, 

H.  M.  McAdoo, 

R.  A.  Cox, 


'Continued, 

Post  Orrioi, 

Greenville. 

Camden. 

Lancaster. 

Laurens  C.  H. 

BennetAville. 

Orangeburg. 

Walhalla. 

Columbia. 

u 


i< 


Spartansburg. 
Sumpt^r. 
Union. 
Kingstree. 


Shelbv  villa 
Camden. 
Pikeville. 
Marysville. 
Charleston. 
Woodbury. 
Elizabeihton. 
iintington. 
Tullahoma. 
Ashland  Citv. 

• 

Tazewell. 

Newport. 

Nashville. 

Decaturville. 

Smithville. 

Charloite. 

Dyersburg. 

Jamestown. 

Winchester. 

Trenton. 

Pulaski. 

Altaniont. 

Chattanooga. 

Savannah. 

Bolivar. 

Rogers  vi  He. 

Brownsville. 

Lexington. 

Paris. 

Centrerille. 

Waverly. 

Gainesboro'. 
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CotrsTY. 

JuhnHon, 

Knox,  " 

Lauderdale, 

Lincoln, 

Macon, 

Marion, 

MarshalJ, 

Maury, 

Meigs, 

Montgomery, 


u 


Monroe, 

McMinn, 

McNairy, 

Obion, 

Overton, 

Perry, 

Polk, 

Putuam, 

Koane, 

Robertson, 

Rutherford, 

Sevier, 

Shelby, 


tt 


Smith, 


(( 


TENNESSE  'E—Omtinutd. 

Thomas  S.  Smyth, 

John  Baxter, 

AVilkinHon  <&  Wilkin8on, 

Bright  &  Sons, 

M.  N.  Alexander, 

Amos  L.  Griffith, 

James  II.  &  Thomas  F.  Lawii*, 

Thoma.-<  <t  Barnett, 

V.  C.  Allen, 

W.  A.  Quarlejs, 

John  P.  (Jamphell, 

Staley  <&  McCJrosky. 

Briant  ife  Richmond, 

James  F.  McKinney, 

J.  G.  Smith, 

A.  F.  (;app?i, 

James  L.  Sloan, 

John  Cy.  Williamson, 

H.  Denton, 

Samuel  L.  Ghildre^5H, 

Wm.  M.  Hart, 

Ridley  &  Ridley, 

G.  W.  Pickle, 

W.  A.  Dun  lap, 

II.  Townsend, 
E.  W.  Turner, 
W.  H.  DeWitt, 


Sullivan. 

W.  I).  Ilavnes, 

9                 7 

Stewart, 

J.  M.  Scarl)orough, 

Tipton, 

Peyton  I.  Smith, 

Warren, 

John  L.  Thomp8<m, 

Washington, 

P.  P.  G.  Nelson, 

Wayne, 

R.  P.  &Z.  M.  ('ypert, 

Weakley, 

W.  P.Galdwell, 

(( 

Gharles  M.  Ewi ng, 

White, 

W.  M.  Simpson, 

Williamson, 

Hicks  &  Magness, 

Wilson, 

Tarver  <&  Gdllady, 

TEXAS. 

Anderson, 

J.  N.  (irarner. 

Angelina, 

II.  G.  Lane, 

AranSiu*, 

Wm.  W.  Dunlap, 

Atascosa, 

W.  II.  Smiih, 

Austin, 

lien.  T.  &  (Jharles  A.  Harris, 

Ml, 

McGinnis  &  Lowry, 

Bexar, 

Thomas  M.  Pa.Hchal, 

Bosque, 

H«nry  Fo»«ett, 

Post  Offiok. 

Tavlorsville. 

Knoxville. 

Ripley. 

Fayettcvi  le. 

Lafavetic. 

Jas|)er, 

Lewlsburg. 

Columbia. 

Decatur. 

(/larksville. 


It 


Madisonvillc. 

Athens. 

Purdy. 

Troy. 

LivingHton. 

Linden. 

I^nton. 

(iookevillc. 

Kingston. 

Springfield. 

Murfreesboro\ 

Sevierville. 

Memphi.o, 

Cor.  MftdiMB  i  2d  Su. 

Meiliphis. 
Garthage. 

Blountville. 

Dover. 

('ovington. 

McMinnville.     , 

Johnson  Depot. 

Wavncsboro*. 

Gardner. 

Dresden. 

Sparta. 

Franklin. 

I/ebanon. 


Palestine. 

Homer. 

Rocki)ort. 

Pleasonton. 

Bellville. 

Belton. 

San  Antonio. 

Meridian. 
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COfTNTT- 

Name. 

Post  Ovtick. 

Bowie, 

B.  T.  EstCB^ 

Boston. 

Brazoria^ 

George  W.  Duff, 

Columbia. 

Brazos, 

John  Henderson, 

Bryan. 

Burk, 

James  H.  Jones, 

Henderson. 

Burleson^ 

A.  W.  Melver, 

Caldwell. 

(;aldwell^ 

Nix  &  Storey, 

Lockhart. 

Calhoun^ 

John  S.  Givens, 

Indianola. 

Cameron  J, 

Powers  &  Maxan, 

Brownaville, 

Cooke, 

Weaver  &  Bordeaux, 

Gainesville. 

Dallas, 

John  M.  Crockett, 

Dallas. 

Denton,^ 

Jackson  &  Downing, 

Denton. 

Ellis, 

H.  H.  Sneed, 

Waxahatckie. 

Falls, 

T.  P.  &  B.  L.  Aycock, 

Martin. 

Fannin, 

Roberts  &  Semple, 

Bonham. 

Fayette, 

Moore  &  Ledbetter, 

Lagrange. 

Fort  Iknd, 

R.  J.  Galder, 

Richmond. 

Freestone,, 

Theo.  G.  Jones, 

Fairfield. 

Gonzales, 

Harwood  &  Conway, 

Gonzales. 

Grayson, 

Woods  &  Cow'cs, 

Sherman. 

Guadalupe, 

Washington  E.  Goodrich, 

Seguin. 

Harris, 

Crosby  <fe  Hill, 

Houston. 

Harrison, 

J.  B.  Williamson, 

Marshall. 

Henderson^ 

P.  T.  TaHnehill, 

Athens. 

Hill, 

Wm.  B.  Tarver, 

Hillsboro'. 

Hood, 

Mil  well  &  SapheiLo, 

Granbury. 

Houston,, 

D.  A.  Nunn, 

Crockett. 

Hunt, 

Sam.  Davis, 

Greenville. 

Jack, 

Thomas  Ball, 

Jacksboro'. 

Jasper, 

Moulton  <&  Doom, 

Jasper. 

Jefferson^ 

J.  K.  Robertson, 

Beaumont. 

Karnes, 

I^awhon  &  Bookhont, 

Helena. 

Kaufman, 

lllanion  &  Adams, 

Kaufman. 

Kerr, 

R.  F.  Crawford, 

Kerrsville. 

Lamur,, 

S.  B.  Maxey, 

Paris, 

Lavaca,. 

H.  R.  McLean, 

Hallettsville. 

Leon, 

W.  D.  Wood, 

Centreville. 

Mclennan,. 

Flint,  Ohamberlin  <j&  Graham, 

Waco. 

Marion, 

Crawford  &  Crawford, 

Jefferson. 

Milam, 

C.  R.  Smith, 

Cameron. 

Montague, 

W.  H.  Grigsby, 

Montague. 

Montgomery, 

J3nes  <fc  Peel, 

Montgomery. 

Navarro, 

Wm.  Croft, 

Gorsicana. 

Newton,, 

John  T.  Stark, 

ewton. 

Nueces, 

J.  B.  Murphy, 

Corpus  Christi. 

Orange^ 

Dan  U.  Triplett, 

Orange. 

Polk, 

J.  M.  Crosson, 

Livingston. 

Red  River,, 

W.  B.  Wright, 

Clarkrtviile, 

Rol)ertwjnj 

F.  A.  Hill, 

Calvert, 

Sabine, 

J,  M,  Watson, 

Hemphill. 
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Namk. 

PoflT  OrrTt-K. 

San  Augustime, 

S.  B.  Bewley, 

San  Augustine. 

Tarrant, 

Hendricks  <fe  Smith, 

Fort  Worth. 

TituR, 

Henry  Dillahunty, 

Mount  Pleasant, 

Travis, 

Chandler  <fe  Carleton, 

Austin. 

« 

Hancock  &  West, 

u 

Trinity,                   ^ 

S.  S.  Robb, 

Sumpter. 

Upsher, 

J.  L.  Camp, 

Gilmer. 

Uvalde, 

J.  M.  Mc(>Jorma«k, 

Uvalde. 

Victoria, 

Phillips,  Lackey  &  Stayton, 

Victoria. 

Williamson, 

Coffee  <fe  Henderson, 

Georgetown. 

Wise, 

Booth  <fe  Ferguson, 

Decatur. 

Wood, 

J.  J.  Jarvis, 

UTAH. 

Quitman. 

Great  Salt  Lake, 

Fitch  d  Mann, 

V  E  K  M  O  N  T. 

Salt  Lake  Oity. 

Caledonia, 

Belden  <fe  May, 

St.  Johnsbury. 

Rutland, 

J.  Prout, 

VIRGINIA, 

Rutland. 

Accomack, 

Gunter  &  Gillet, 

Accomack  C.  H, 

Albemarie, 

Blakey  &  Rierson, 

C  harlot  teavi  lie. 

Alexandria, 

Ball  &  Mushbach, 

Alexandria. 

Augusta, 

Effinger  &  Craig, 

Staunton. 

Buckingham, 

N.  F.  Bocock, 

Buckingham. 

Campbell, 

Wm.  &  J.  W.  Daniel, 

Lynchburg. 

Caroline, 

Washington  &  Chandler, 

Bowling  Green. 

Chariotte, 

Thos.  E.  Watkins, 

Charlotte  C.H. 

Culpepper, 

A.  R.  Alcocke, 

Culpepper. 

(. 

Edward  Cunningham, 

Brandy  Station. 

Dinwiddle, 

Mann  <fc  Stringfellow, 

I*etersburg, 

Fairfax, 

H.  W.  Thomas, 

Fairfax  C.  H 

Fluvanna, 

Wm.  B.  Pettit, 

Palmyra. 

Frederick, 

T.  T.  Fauntleroy,  Jr., 

Winchester. 

Gloucester, 

J.  T.  <£•  J.  H.  Seawell, 

Gloucester. 

Greene, 

R.  S.  Thomas, 

StanardsvilLe. 

Greenville, 

W.  S.  Goodwyn, 

Hicksford. 

Hanover, 

W.  B.  Winn, 

Ashland. 

Henrico, 

George  L.  Christian, 

Richmond. 

u 

Wm.' J.  Clopton, 

It 

James  City, 

B.  11.  ArmLstead, 

Williamsburg. 

King  William, 

B.  B.  Douglas, 

Ayletts. 

Lancaster, 

B.  H.  Robinson, 

Lancaster. 

Lee, 

David  Miller, 

Jonesville. 

Loudon, 

John  M.  Orr, 

Leesburg. 

Matthews, 

T.J.  Christian, 

3Iatthews  C.  H. 

Mecklenburg, 

Chambers,  Goode  &  Bafikerville, 

Boyd  ton. 

Middlesex, 

Robert  L.  Montague, 

Saluda. 
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County. 
Montgomery, 
Xansemond, 
kelson, 
New  Kent, 
Norfolk, 
Nottowav. 

Pittsylvania, 

I'rince  Etlwan?, 

Piilanki^ 

Koanoke, 

Eoekbridge, 

iiO<.kinghaniy 

Scott, 

Smyth, 

Soutliampton^ 

Spottsylvania, 

Surrey, 

Washington, 

Wvthe. 


»Tvffertfoii, 


Ik*rkelcy, 

(  abell, 

Fayette, 

Greenbrier, 

Hardy, 

Harrison,, 

J:ickson, 

Jefterson, 

Kaiviwha^ 

Mason, 

Minenil, 
Monongalia^ 

Morgan, 

Oliio, 

Pi>calionta>»> 

Preston, 

Kaleigii, 

Kandolph, 

Koane, 

L'psher, 


V  I  B  a  I  N  I  Ar-Cmtinued. 

Namb, 

Jolin  J.  Wade, 
John  R.  Kilby, 
Thomas  P.  Fitzpatrick, 
John  P.  Pierce, 
Hinton,  Goode  &  Chaplain, 
Wm.  B.  Bland, 
Richard  S.  Parks, 
Keed  ^  Bouldin, 
Berkeley  &  Berkeley,    - 
Lewis  A.  Buckingham, 
Strouse  &  MarRhall, 

D.  E,  &  J.  II.  Moore, 
George  G.  G  rattan, 

E.  F.  Tiller, 
Gilmore  «fc  Derrick, 
J.  11.  &  J.  B.  Prince, 
Marye  &  Fitzhngh, 
George  T.  Clarke, 
Frank  A.  Humes, 
Terry  &  Pierce, 

WASHINGTON    TERRITOBY. 


B.  F.  Dennison, 

WEST     VIRGINIA. 

Blackburn  &  Lamon, 
B.  F.  Curry, 
Theophilus  Gaines, 
Mathews  &  Mathews, 
Jos.  Sprigg, 
Gideon  D.  Camden, 
Henry  C.  Flesher, 
Jo.  Mayse, 
McWhorter  &  Freer, 
AV.  H.  Tomlinson, 
George  A.  Tucker, 
Willey  &  Son, 
J.  Rufus  Smith, 
\\\  V.  Hoge, 
D.  A.  Stofer, 
G.  Cresap, 
Martin  H.  Holt, 
David  Goff, 
J.  G.  Schilling, 
W.  G.  L.  Totten, 


Post  Om 

Christiansbuig. 

Suffolk. 

Arrington. 

New  Kent  C.  H. 

Norfolk. 

Wellville. 

Lurav. 

Danville. 

Farmville. 

Snowville. 

Salem. 

Lexington. 

Harrisonburg. 

Efltillville. 

Marion. 

Jerusalem. 

Fredericksburg. 

I^con's  Casllc. 

Abingdon. 

AVythevUle. 

Port  Towiisend. 


Martinsbuig. 

Hamlin. 

Fayette  C.  H. 

Lewisburg. 

Moorefield. 

C'larksburg. 

Jackson  C.  B. 

Chdrlc9ton. 

Charleston. 

Point  Pleasant. 

Piedmont. 

Morgantown. 

I5erke'ey  SpriniP- 

Wheeling. 

HuDtervville. 

Kingwood. 

Raleigh  C.  U. 

Beverly. 

Spencer. 

Buckhannon* 
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AdaniB, 

Brown, 

(lark, 

Dane, 

Door, 

£au  Claire, 

Grant, 

Green, 

Green  Lake, 

Iowa, 

Juneau, 

Kenosha, 

La  Fayette, 

Marquette, 

Portage, 

Kacine, 

Richland, 

vSi.  Croix, 

Walworth, 

Washing!  on, 


WISCONSIN. 

Najik. 

O.  B.  Lapham, 
IlastingB  &  Greene, 
Robert  J.  McBride, 
Vilas  &  Bryant, 
D.  A.  Reed, 
Wm.  Pitt  Bartlett, 
Bushnell  &  Clark, 
Dunwiddie  &  Bartlett, 
John  C.  Truesdell, 
George  L.  Frost, 
R.  A.  Wilkinson, 
J.  J.  Pettit, 
George  A.  Marshall, 
Wm.  H.  Peters, 
James  O.  Raymond, 
George  B.  Judd, 
Eastland  &  Eastland, 
J.  S.  Moffatt, 
n.  F.  fcJmith, 
Frisby  &  Weil, 


Post  Offiok. 

Friendship. 

Green  Bay. 

Neillsville. 

Madison. 

Sturgeon  Bay. 

Eau  Claire. 

Lancaster. 

Monroe. 

Princeton. 

Dodge  ville. 

Mauston. 

Kenosha. 

Darlington. 

Montello. 

Plover. 

Racine. 

Richland  Centre. 

Hudson. 

Elkhorn. 

Wegt  Bend. 


Entered  according  to  Act  of  Congress,  in  the  year  1872,  by 

REID  &  PURVIS, 
In  the  Office  of  Ihe  Librarian  of  Congress,  at  Washington. 
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ofN  J., 138 

Blank  Indorsement, 70 

Bonds  and  Coupons, 189 
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